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CASES 


ARGUED  AND  DECIDED 


IN  THE 


SUPREME  COURT  OF  THE  UNITED  STATES 


AT 


FEBRUARY  TERM,  180r. 


"'TbefoUawmg  Judges  attended  at  this  term^  viz. 

THE  HONOURABLE  JOHN  MARSHALL,  chibf  justics. 

The  honourable  SAMUEL  CHASE, 

The  honourable  BUSHROD  WASHINGTON, 

The  honourable  WILLIAM  JOHNSON,  .     ^jsociatb 

The  honourable  BROCKHOLST  LIVINGSTON,  j    J"»"^*** 
Who  was  appointed  during  the  recess,  in  the  place  1 
of  the  honourable  Wiujax  Patbesov,  deceased.J 


Judge  Cushing  was  prevented  from  attending  by  a  severe  illness. 

Cgsar  Auguatus  Rodney^  Esquire,  Attomey*Gen.eral,  in  the  place  of 
John  Breckeuridge,  Esq*  deceased* 

Vql.IV.  a 


'       .•      • 


<»     a  -> 


•   -  •     _•    • 


SUPREME  COURT  U.  Sfcy'. 


FEBRUARY  TERM,  1807. 


•   •      -   • 


;  THE  UNITED  STATES  v.  KID  AND  WATSON. 

THIS  case  was  certified  from  the  circuit  court  of  the  Round  cop* 

district  of  Pennsylvama^  upon  a  division  of  opinion  S^^d*oopper 

^between  the  judges  of  that  court,  upon  the  question  plates,  and 

^'Whether  certain  articles  of  copper,  viz.  round  copper  ^^^^^  J^K 

^r*,  round  copper  plates^  and  round  copper  plates  turned  up     at    the 

up  at  the  edis^es^  imported  by  the  defendants,  were  sub-  edges,  are  not 

*^^j^^.,f,  ^       ,  ..,  p  subject  to  da. 

ject  to  duty,  withm  the  meanmg  of  the  acts  of  con-  ty- upoa  impor* 
gfess,  viz.  20th  July^  1789,  and  10th  of  August^  1790,  ^^^* 
vot  t.  p.  251.  s.  1.  by  which  ^^ -copper  in  plates*^,  is  ex- 
empt from  duty,  and  the  act  of  the  2d  of  May^  1792, 
vol.  2.  p.  71.  s.  2.  by  which  **  copper  in  pigs  and  bars** 
is  also  exempt  froin  duty. 

The  jury  found  a  special  verdict,  the  substance  of 
yrhich  was,  that  such  articles  as  those  in  question  are 
of  no  use  in  the  form  in  whiph  they  are  imported,  but 
are  worked  up  as  a  raw  material.  Th^t  the  round,  the 
square,  and  the  flat  bars  are,  by  the  manufacturers  and 
artists^  known  by  the  denomination  of  ^^  bars.^  ,  That 
all  the  articles  are  sold  by  weight,  and  the  same  price 
is  paid  for  round  as  for  square  or  flat  bars  ;  and  for 
ro^nd  plates,  and  round  plates  turned  up  at  the  edges, 
as  for  square  or  oblong  plates.  ^' And  that  all  the 
aforesaid  ^articles  come  under  the  description  of  bars  4ik  2' 

and  plates." 

.  Rodney y  Attorney-General, 

Admitted  that  the  case  was  not  to  be  supported,  on 
the  part  of  the  United  States^  and  that  judgment  must 
be  given  for  the  defendants. 


«    •  • 

•   •  • 

•  •    •      • 


. -^SyPREME  COURT  U-  ». 


• 


*  •  •  • 


•  • 


.  JENNINGS  X..  CARSON. 


•    *  • 

J**®  ®J[J^*.'/*THIS  was  an.appeal  from  the  sentence  of  the  circuit 

cap(gj?[nf;  •.  court  for  the  district  of  Pennsylvaniai  in  a  cause  civil 

nc"«j*J.-.pro-  and  maritime^  in  which  Jennings  was  the  tibeliantj  and 

•w^i^'ijati^- Carson  the   respondent;   the  former   claiming  to  be 

Vree  of  resti-  owner  of  the  sloop  George  9xid  cargov  captured,  in  the 

tbe^^Voperty  y^^**  1778,  by  the  American  privateer  Addition^  com- 

or    iu    t>ro.  manded  by  Moses  Griffin,  of  which  the  respondent, 

to  wl'hand"*  Carson,  was  part  owner ^  and  ^irhich  was  libeUed  aod 

The  distt-ict  condemned,  on  the  31st  of  October,  1778,  as- lawful 

Uuited  °StotM  P"^^»  ^y  ^^^  ^^^^  ^f  admiralty  for  the  state  of  Nev-^ 
are  eouiu  of  Jersey ;  from  which  sentence  of  condemnation  there  - 
^^*  o^  was-an  appeal  to  the  continental  court  of  appeals,  esta- 
lo  ^earry  into  bUshed  Under  authority  of  the  old  congress,  where  the 
^««tthe8en-  sentence  of  condemnation  was,  on  the  23d  of  Decern- 
oK?'coniii»€iit^  bcr»  1780,  reversed,  and  restitution  ordered,  but  never 
ai  courts  qfap.  obtained.  In  the  mean  time,  however,'  the  vessel  and 
SfuloJ"  ^"'^  ca^'go  l>ad  been  sold  by  the  marshal  of  the  state  court 
In  all  pro-  of  admiralty,  for  paper  money,  under  an  order  of  the 
^^^*2^^y^  court  contained  in  the  sentence  of  condemnation,  and 
has  a  rigiit  to  It  did  not  appear  what  had  been  done  with  that  money. 
?«n'^to*be  ta-  ^^  weasures  were  taken  to  enforce  the  decree  of  resti- 
ken  into  etia*  tutioti  during  the  old  confederation. 

h^'  and  ifu  ^^  *^  ^^^^  ^^  ^^y*  ^''^'  ^^^'  *^  adoption  of  the 
to  be '^presa- t>i'csent   constitution  of  the  United  States,   Jennings 

"*«d  to  be  in  filed  his  libel  in  the  district  court  for  the  district  of 
faw^  ^aniess  Pennsylvania,  alleging  that  he  was  a  subject  of  the 
tbe  contrary  States  "^General  of  the  United  Provinces,  an  inhabitant, 
appm.  ^Q^  domiciled,  at  the  island  of  St.  Eustatius,  and  owner 
The  Ml'  ^^  ^^  sloop  George  and  her  cargo, -at  the  time  of  cap- 
does  not  ^-.ture  bound  to  the  port  of  Egg- Harbour  in  the  United 
'^ai  ^fto  S^'  Sutes,  and  consigned  to  A.  and  G.  Caldwell,  in  the 
superior  ^  prosccutiou  of  which  voyagc  she  was  illegally  captured 
court,  bat  re-  biTthe  privatcer  Addition,  owned  in  part  by  the  respond- 

roams  in   the    '^•^  %  •  r  ^        r^     ^ 

court  below,  ^nt,  Carson^  and  praymg  process  for  arresting  Carson, 
^vhich  has  a  to  auswer,  &c.«  A  supplemental  libel  was  filed,  setting 
It^to  be°Boid'  forth  the  proceedings  against  the  vessel  in  the  court  of 
if  p^isiiabicl  admiralty  of  New- Jersey ;  the  sentence  of  condemna- 
!nT' tbe*"a p*.  tion ;  the  appeal ;  the  reversal  of  that  sentence,  and 
yeaU  the  ord^r  of  restitution* 
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Neither  the  original  nor  supplemental  libel  prayed    J^Ri^^i^C* 
BDj  specific  or  general  relief,  other  than  process  for     Carton, 
arresting  Carson,  so  that  he  should  appear  to  answer  •  ■ 
the  libellant  '^  in  his  said  complaint,  of  the  wrongs  and 
injuries  aforesaid,  according  to  the  resolutions  of  the 
contimental  congress,  the  laws  of  the  United  States, 
and  of  the  commonwealth  of  Pennsylvania,  and  the 
laws  and  usages  of  nations  in  this   behsdf  practised^ 
used,  and  established*" 

Carson,  being  taken  upon  the  writ  of  arrest,  appeared 
and  filed  his  plea  and  answer,  averring  the  sloop 
George  to  have  been  the  property  of  a  subject  of  the 
King  of  Great  Britain,  at  the  time  of  capture,  and  em« 
^oyed  in  carrying  goods  to  the  British  'army  and  navy; 
that  the  goods  were  imported  directly  or  indirecdy 
from  Great  Britain  or  Ireland,  contrary  to  the  regula- 
tions of  congress  and  the  law  of  nations ;  the  King 
of  Great  Britain  then  being  at  war  with  the  United 
,  States*  » 

It  admits  that  Carson  was  the  owner  of  one  third  of 
the  privateer.  It  admits  the  capture^  the  condemna- 
tion, and  sate,  the  appeal  and  reversal,  and  the  order 
oif  restitution,  but  denied  that  any  part  of  the  proceeds 
of  the  sale  ever  came  to  the  hands  of  the  owners  of  the 
prhateer^  or  either  of  thentj  but  remained  in  the  hafids 
of  the  marshal  of  the  court  of  admiralty  of  New-Jer" 
sey^  who  alone  is  answerable  for  the  same.  It  avers, 
that  Griffin,  the  commander  of  the  privateer,  h  •  I  pro- 
bable cause  for  ^making  the  capture,  and,  therefore,  ^  4 
the  owners  are  not  liable. 

It  denies  the  jurisdiction  of  the  district  court  of 
Pennsylvania  to  take  cognisance  of  the  question,  the 
same  belonging  exclusively  to  the  court  of  admiralty  of 
the  state  of  New-Jersey,  and  to  the  court  of  appeals 
established  by  the  continental  congress.  It  denies  the 
jurisdiction  of  the  court  as  a  prize  court  in  any  case, 
and  especially  in  cases  of  capture  made  during  the  Bri- 
tish war,  aftd  avers  that  it  has  no  authority  'to  carry 
into  eiect  a  decree  of  either. of  those  courts  established 
under  the  old  government. 

After  filing  his  plea  and  answer,  Carson  died,  and 
Jennings  filed  a  petition,  suggesting  the  death  of  Car- 
son, and  charging  his  executors  with  assets^  and  pray- 
itog  that  the  suit  may  stand  revived  against  them  ;  upon 
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Jeoninga     ^hich  a  Citation  issued,  and  the  executors  appeared 
Carson.      ^"d  answered  generally  by  a  reference  to  the  answei^ 
'  and  pka  of  their  testator,  and  further  pleaded^  that  by* 

the  law  maritime,  the  law  of  the  land,  and  the  laws  and 
ordinances  of  the  United  States,  they,  as  eteciitofs^ 
are  not  liable  to  be  proceeded  against  in  that  court  for 
the  several  matters  set  forth  in  the  libeL  for  that  thisy 
are  not  answerable  for  the  wrongs  and  offences^  or  the 
pretended  wrongs  and  offences,  of  their  testator  ;  and 
also,  for  that  courts  maritime  have  not  authority  to  in- 
termeddle with  the  estates  and  effects,  real  or  personal^ 
of  deceased  perisons,  pr  to  give  relief  against  the  same, 
or  to  seize  or  take  the  same  effects  or  estates  in  execu- 
tion, or  to  imprison  the  bodies  of  executors  for  the  de-v^ 
fault  of  the  testator* 

To  these  pleas  and  answers  there  were  general  repli- 
cations. 

On  the  3oth  of  March,  1792,  the  judge  of  the  dis- 
trict court  gave  an  opinion  in  favour,  of  its  jurisdiction 
in  general  cases  as  a  prize  court;  but  on  the  2l8t  of 
September,  1793,  he  dismissed  the  libel,  on  the  ground 
that  the  district  court  was  not  competent  to  compel  the 
execution  of  a  decree  of  the  late  continental  court  of 
*  5  *appeals.(a)     This  sentence  was  aflBrmed  in  the  circuit 

(d)  The  following  learned  opinion  of  the  Hon.  Judge  Peters,  upon 
\\\tfriz€  jurisdiction  of  the  district  courts  of  the  United  States,  ia 
too  imp.^nant  to  be  oraittetl, 

"Tfai^  is  a  case  in  which  the  general  principles  are  stated  in  the 
proceedings  and  exhibits,  and,  therefore^  will  appear  clear  enough 
by  the  perusal  of  tliem.  There  are  iiome  circumstances,  however, 
not  clearly  ascertained  by  those  exhibitSt  which  I  shall  have  occa- 
sion to  mention,  in  the  course  of  the  observations  which  I  shall  make 
on  the  merits  hereafter.  The  libel  complains  of  the  illegal  capture 
of  the  sloop  George,  whereof  Robert  Smith  was  master,  and  her 
cargo,  the  property  of  the  Ubellanti  then  and  now  a  subject  of  Hol- 
land, during  the  late  war,  viz.  in  July,  ir78,  by  the  schooner  priva* 
teer  Addition^  Moses  •  Griffin,  commander,  belonging  to  the  testator, 
yosepk  Carson,'  ai)d  others,  who  are  named  in  the  answer  of  yosepk 
Carson^  in  his  lifetime.  < 

**  It  is  alleged,  on  the  part  of  the  respondents,  that  the  vessel  cap- 
tured was  employed  in  cari7ing  g^oods  belonging  to  the  subjects  of 
Great  Britain,  contrary  to  the  regulations  and  laws  of  the  then  con- 
gress. They  rely^on  the  libel  and  condemnation  in  the  state  court  of 
admiralty  of  New-Jersey,  the  verdict  of  the  jury  ascertaining  the 
facts,  and  the  condemnation  by  the  court  and  order  of  sale,  and  for 
payment  of  the  net  proceeds  to  the  captors. 

"  The  sale  of  the  vessel  and  cargo  at  vendue,  and  the  moneys  be- 
ing received  by  the  marshal  of  the  court*  in  whose  hands  it  is  said 
they  now  remain  in  depreciated  paper*  not  having  been  ilistributed 
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court  on  the  11th  of  April,  1798,  but  was  reversed  by  Jennings 

thu  court  at  JFebruary  term,  1 799,  so  far  as  the  sanre  Carson.  • 

^decreed'that  the  district  court  had  no  jurisdiction  to  ,  — «- 


toaadamong^the  captors,  and  of  course  the  respondents,  or  their 
festatfMTy  received  no  part  thereof,  and  therefore  they  allege  that  the 
marshal  only  is  chargeable  to  the  libellant,  and  not  the  respondents 
or  the  testator.     They  insist  that  tjbere  was  probable  cause  of  sei- 
zure*  and  therefore  the  captors  are   not  answerable    in  damages. 
They  also  plead  in  abatement  to  the  jurisdiction  of  the  court,  be- 
cause they  assert  that  the  subject  of  prize  or  no  prize  belongs  to 
the  admiralty  of  New- Jersey,  and  not  to  this  court,   which  has  no 
cognisance  of  the  question  ;  nor  has  it  power  to  efi'ectuate  its  judg- 
ment i^ainat  executors.    On  the  part  of  the  executors  particularly, 
in  answer  was  put  in  denying  their  being  chargeable  for  the  torts 
of  ihe  testator,  which,  as  well  as  their  consequences,  die  with  his 
person.     But  on  an  explanation  on  the  behalf  of  the  libelUnt,  that 
be  claimed  no  damages  for  the  tort,  merely  as  a  tort,  but  sought  for 
restitution  of  his  property  only,  the  point  was  abandoned  by  the  ad- 
yocates  for  the  respondents. 

*'  The  libellant,  to  repel  this  defence,  and  denying,  in  the  usual 
form,  the  fsLCts  as  stated,  sets  forth  the  reversal  of  the  judgment  of 
the  court  of  Kew-Jersey,  by  the,  decree  of  the  court  of  appeals  of 
the  United  States,  the  23d  of  December,  1^80,  which  contains  a 
direction  to  the  latter  court  to  make  restitution  of  the  property, 
with  costs,  but  not  damages.  They  also  join  issue  on  the  point  of 
jurisdiction,  and  distinguish  between  a  suit  commenced  in  the 
lifetime  of  t^e  testator,  and  one  brought  in  the  first  instance  against 
the  executors. 

'  "  Five  points  were  made  by  the  advocates  of  the  respondents ; 
1st.  The  forr  dying  with  the  person;  2d.  Thejurisdictionof  this  court 
i^  not  competent,  as  it  U  not  a  prize  court,-  3d.  and  4th.  If  a  prize 
court,  yet,  as  the  cause  originally  attached  in  the  court  of  New- Jer- 
sev,  that  was  the  only  court  in  which  the  consequences  were  cogni- 
sable, and  alone  competent  to  effectuate  the  decree  of  the.  court  of 
appeals ;  5th.  A  capture  with  probable  cause  is  not  a  subject  of 
action  f^r  damages. 

''The  fir|t  point  being  waived,  brings  the  question  to  the  com- 
petency of  jurisdiction.  Which  in  order,  as  well  as  necessity, 
should  l>e  the  first  point  considered,  because,  if  the  court  has  no 
jurisdiction,  it  is  nugatory  to  inquire  into  the  merits  of  the  cause- 
On  this  point,  as  it  first  struck  me,  1  confess  I  bad  doubts.  The 
account  given  by  Lord  Mansfield  of  the  arrangement  of  the  court 
of  admiralty  in  England,  as  detailed  in  the  case  of  Lindo.O  Rodney, 
produced  hesitation,  and  my  respect  for  the  opinion  of  that  great 
character^  as  well  as  the  arguments  of  the  advocates  in  the  present 
cause,  induced  a  deliberate  consideration  of  the  subject  The  divi- 
sion of  the  court  of  admiralty  into  two  sides,  prize  and  instance,  was 
new  to  me,  and  it  is  allowed  not  to  have  been  generally  known,  ,if 
St  all,  by  the  common  lawyers  in  England,  before  that  case  was 
determined.  In  this  country  it  never  was  known,  nor  does  it  ap- 
pear that  any  new  commission  was  ever  transmitted  to  the  colonial 
judge  of  the  admiralty  from  Great  Britain  before  the  revolution,  in 
esses  of  wars  between  l^at  kingdom  and  its  enemies.  1  have 
traced,  from  records  and  other  authentic  information,  the  proceed- 
ings of  the  sdmiralty  court  of  Pennsylvania,  for  a  period  exceeding 
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carry  into  effect  the  decree  of  the  cdurt  of  appeals,  and 
the  cause  was  remanded  to  the  district  court  tor  further 
^proceedings;  the  respondent  being  at  liberty  to  con- 
fifty  jenrsy  and  t  have  the  best  reason  for  believing  that  the  prac- 
tice in  other  colonies  was  similar. ,  In  all  the  proceedings,  the)^«2e* 
suits  are  called  suits  civiV  and  inaritime.  During  the  late  war,  when 
we  assumed  and  effected  our  independence,  the  proceedings  were 
unaltered  in  this  point*  I  do  not  find  that  there  is  vny  such  dis- 
tinction in  any  other  nation,  except  it  should  be  found  in  Holland, 
and  of  this  I  much  doubt.  The  authority  outpf  Bynkershoe^,  (177.) 
produced  by  one  of  the  advocates  for  the  respondentSr  founded  on 
an  ordinance  of  the  Earl  of  L^cester,  shows  that  there  is  a  court 
there  whose  authority  is  entirely  confined  to  captures  as  prize,  and 
it  has  no  jurisdiction  even  of  other  maritime  cases.  This,  there* 
fore,  is  not  applicable  to  a  qdestion  concerning  the  powers  of  a 
court  of  admiralty,  which  is  allowed,  even  in  the  case  of  Lindo  \Sf 
Rodnty,  to  possess  jurisdiction  in  all  maritime  causes,  though  in 
Engiaod  it  is  said  to  act  under  a  peculiar  (and  therefore  not  gene- 
rally known)  organization.  I  take  it,  therefore,  for  granted,  be- 
cause the  contrary  has  not  been  shown,  that  in  England  alone  are 
these  distinct  branches  of  the  same  court  to  be  found*  In  aU  the 
books  of  reports  in  which  cases  of  prohibitions  to  the  admiralty  are 
mentioned,  precedent  to  the  case  of  Lindo  O  Rodney,  these  prohibi- 
tions are  moved  for  and  granted  generally  to  the  court  of  admi' 
rally:  and  though  in  a  case  in  Term  ReptSrt*,  (long  afler  the  case 
of  Lindo  Cf  Rodney,)  the  distinction  is  taketi,  and  the  prohibitions 
moved  for  to  Whq  prize  court,  thrs  very  instance  shows  it  to  be  a 
novelty  in  the  common  law  books  there,  for  if  it  had  been  known 
as  an  old  practice,  the  particular  designation  of  the  priie  court 
would  have  been  unnecessary,  and  the  prohibition  would  have  been 
required  to  the  admiralty  generally^  as  it  ever  had  been  in  former 
cases. 

"  Acting,  as  we  now  do,  in  a  national,  and  not  a  dependent  capa- 
city, I  cannot  conceive  that  we  are  bound  to  follow  tlie  practice  in 
England  more  than  that  of  our  own  or  any  other  nation.    Customs 
pui'ely  colonial,  were  parts  of  our  laws,  even  in  the  time  of  6ur 
connection  with  Britain.    I  need  instance  only  one,  viz.  that  of  the 
mode  of  conveyance  of  feme  covert*    estates,  contrary  to  the  laws 
of  England..    This  is  a  case  at  common  law,  in  which  we  then  were, 
and  now  are,. particularly  called  to  follow  their  rule  and  practice  in 
general.    The  admiralty  proceeds  from  a  law  which  considers  all 
nations  as  one  community,  and  should  not  be  tied  down  to  the  pf«- 
cedent  of  one  nation,  though  it  were  more  clearly  ascertained.    I 
shall,  therefore,  conclude,  that  if  the  powers  of  an  admiralty  and 
miaritime  court  are  delegated  by  congress  to  this  court,  those  of  a 
prize  court  ai*e  mixed  in  the  mass  of  authority  with  which  it  is  in- 
vested, and  require  no  particular  s^pecification.    They  are  called 
forth  (if  generally  delegated)  by  the  occasion,  and  not  by  repeated 
and  new  interferences  of.  government.    Nor  ilo  I  believe  that  e%>en 
in  Zngland^  any  new  authority  is  vested,  thouglx  a  kind  of  legal 
and  solemn  notice  is  given  of  a  war,  in  which  subjects  for  the  prize 
authority  of  the  admiralty  may  occur.     It  does  not  begin  with  their 
wars,  but  was  pre-existent.    It  does  not  ,end  with  the  commence- 
ment of  peace,  for  their  books  show  it  to  be  exercised  at  any  time 
Afterwards.    Gavernment  never  interferes  to  put  am  end  to  it ;  how 
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tend  before  that  court,  as  matter  of  defence  to  the  tfie*  Jenmnm 

rits,  or  to  the'  form  of  proceedings,  that  the  libel  should  Canon. 

£rst  ^have  been  filed  in  the  district  court  of  New-JeT"  *^ 


then  can  its  power  be  repeatedly  neeessarjr  to  Uegiit  it  ?  The  fact 
is,  it  is  inherent  in  a  court  of  admiralty,  and  not  lost*  but  torpid* 
like  other  authorities  of  the  court,  when  there  are  no  occasions  for 
th^ir  exercise. 

**  But  here  the  question  arises^  have  congTessi  by' their  judidary 
Laws,  vested  this  court  with  general  or  special  admiralty  powers  \ 
Congress  have  authority  (delegated  by  the  people  in  the  constitu- 
tion) in  "  att  cases  of  admiralty  and  maritime  jurisdiction.*'  The 
words  of  that  part  of  the  judiciary  law  affecting  this  subject,  in 
which  the  authorities  of  the  court  are  described,, vriU  be  seen  in  the 
Qth  section  of  that  law.  '<lt  shall  also  have  exclusive  original 
cog^sance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
induding  seizures  under  laws  of  impost,  navigation,  or  trade, 
of  the  United  States.^  It  is  said  prize  or  no  prize  is  a  question  of 
military,  not  of  a  civil  nature.  But  I  find  no  such  distinction  in  the 
books.  Blackstone,  in  his  division  of  courts,  does  no^  class  that 
of  the  admiralty  as  a  military t  but  a  maritime  court,  knd  it  will 
appear  that  the  jurisdictvon  of  prize  is  within  its  powers,  though 
he  ]^ini3  out,  in  cases  of  prizes  in  the  then  colonies,  that  appeal* 
were  to  members  of  the  privy  council,  and  others,  in  c6nsequence 
of  treaties  and  domestic  arrangements.  But,  he  says,  *'the  original 
court  to  which  this  question  is  permitted  in  England,  is  the  couri 
cS  admiralty/'  without  any  distinction  as -to  the  nature  of  its  powersi 
vHiether  instance  or  prize,  m.ilitary  or  civil.  In  book  3.  p.  108.  he 
mentions  the  exclusive  and  undisturbed  jurisdiction  of  the  courts  of 
admiralty,  in'  cases  of  prize ;  and  that  court  determines,  not  ac- 
cording to  British  laws  ot  practice,  but  *' according  to  the  law  of 
nations.^  Should  I  confine  my  attention  merely  to  the  inquiry 
whether  this  could  be  classed  under  the  description  of  a  **  civil 
caused  I  should  think  there  were  grounds  to  support  the  idea  of 
its  being  comprehended.  In  the  case  of  Acheson  &  Everett,  {Cowp. 
382L)  some  light  is  thrown  on  this  view  of  the  subject,  because  it 
appears  that  a  civil  suit  may,  in  substance,  but  not  in  form,  partake 
of  criminal  ingredients.  So,  by  parity  of  reason,  may  a  civil  cause 
if  admiralty  and  maritime  jurisdiction,  be  mixed  with,  or  ground* 
ed  on,  transactions  of  a  military  nature.  But  I  do  not  think  it  ne- 
cessary merely  to  fix  this  point.  What  is,  perhaps,  of  most  con- 
sequence is,  to  ascertain  the  intention  of  congress  in  distributing 
a  power,  clearly  in  them,  to  their  judiciary  departments.  And 
what  was  said  by  one  of  the  advocates  for  the  hbellant,  strikes  nia 
as  being  just  and  proper,  viz.  that  the  construction  should  be  ma^e, 
from  a  consideration  of  all  the  laws  on  the  subject,  in  pari  materia, 
''The  court  9hall  also  have  exclusive  original  cognisance  of  alf 
civil  causes  of  admiralty  and  maritime  jurisdiction,  including," 
&c.  that  is,  being  invested  with  criminal  powers  in  certain  cases^ 
it  shall  also  have  dvil  powers^  as  opposed  to  criminal,  in  admiralty 
and  maritime  cases.  By  recurring  to  the  12tb,  13th,  19th,  21st, 
and  30th  sections  of  the  judiciary  law,  it  will  appear  that  congress 
meant  to  convey  all  the  powers,  (and  in  the  words  of  the  constitu* 
tion,)  as  they .  possessed  them,  in  admiralty  cases ;  and  actions  or 
suits  in  these  cases  can  originate  only  in  the  district  courts. 

**  For  the  foregoing  reasons,  and  some  others  which  might  be  addr 
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jepniiiae     ,^^  |,m  ^^t  to'make  the  4ecisioii  of  tb($  judge  on  that 
Cmm.      pomt^a  ground  of  excepting  to  the  jurifidiction  of  the 

^-*    district  court  of  Penmyhama^  and  that  costs  should 

await  the  event  of  the  cause* 
%  9  ^Upon  the  second  hearing  of  the  cause,  on  the  2d  of 

Aprils  1802,  the  judge  decreed  in  favour  of  the  libel- 
lantf  for  the  amount.of  sales  of  the  sloop  and  cargo, 
reduced  foy  the  scale  of  depreciation,  with  interest,  un** 
til  two  months  after  the  order  of  restitution  by  the  court 
of  appeals  ;  and  from  the  time  of  the  institution  of  the 
present  suit  until  the  day  of  final  decree  ;  which  decree^ 
was,  on  the  lOth  of  May,  1804,  reversed  by  the  circuit 
court,  and  the  libel  dismissed  with  costs*  From  which 
sentence  the  libellant  appealed  to  this  court« 

E.  Tilghman^  for  the  appellant. 

No  delay  can  be  imputed  to  the  appellant  There 
was  no  limitation  by  law*  The  federal  court  of  appeals 
was  unpopular  in  those  states  who  were  attached  to  the 
trial  by  jury,  and  its  jurisdiction  was  opposed  with  great 
warmth.  He  cited  the  case  of  the  sloop  Active^  and 
Mr.  Olmstead^s  Casey  and  an  act  of  the  legislature  of 
Pennsylvania  in  support  of  that  assertion*  The  juris- 
diction of  that  court  was  not  finally  settled  until  the 
case  of  Daane  &  Penhallow^  3  Dallas^  S4f.  BSj  86. 

He  considered  the  case  under  six  heads* 

1*  That  if  the  appellant  was  entitled  to  redress,  he 
was  right  in  applying  to  the  district  court  of  Pennsyha* 
may  and  was  not  obliged  to  resort  to  uiat  ^f  Ifevh' 
Jersey.  / 

2*  That  if  his  suit  was  rightly  commenced  in  the 
district  court  of  Pennsylvania,  that  court  had  authority 
to  decide  finally  on  the  case* 

3*  lliat  the  district  court  has  jurisdiction  of  the  ques- 
tion of  prize. 

4*  That,  if  the  appeHant  is  entitled  to  redress,  his 
remedy  survives  against  the  executors  of  Carpon. 

e^»  I  am  of  opinion  that  this  court  possesses  all  the  potoert  of  [a 
court  of  admiralty,  and  that  the  question  ^  prize  is  cognisable  he- 
fore  it*  I  have  ^ne  thus  far  into  the  discussion  of  this  point,  be- 
cause I  believe  it  is  the  first  time  it  has  been  agiUted  in  a  federal 
court 

**  I  do»  therefore,  decree,  adjudge  and  determine,  that  the  plea    ' 
to  the  jurisdiction  of  the  court,  as  not  being  competent  to  deter- 
mine on  prize  questions,  be,  and  the  same  is  heijeby  oveiruled.'' 
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5.  That  it  is  immaterial  whether  there  was  or  was     JenninsB 
*  719/ probable  cause  for  the  capture.  C«woq. 

*6.  That  the  oxvners  bf  the  privateer  are  answerable         ■ 
for  the  acts  of  the  captors,  their  agents*  ^  10 

1.  As  to  the  first  point*   . 

One  court  of  admiralty  is  competent  to  carry  into 
efifect  the  sentence  of  another;  even  of  a  foreign  court, 
and  a  fortiori  of  a  domestic  court.  Douglass^  1.  Walker 
V.  Witter.  1  Vent.  32.  Jurado  y.  Gregory.  1  LeVm 
iSr.  S.  C.  6  Fin.  SiS.  p].  20.  1  Sali.  32.  Broom^s 
Case.  Carth.  398.  S*  C.  2  Lord  Raym.  925.  Ewer 
V.  jfones.  Z  Dall.  9T.  and  118.  PenkalUrw  y.  Dome. 
2  Browne^ 8  Civ.  &f  Ad.  Law^  120. 

The   sentence  of  the  court  of  appeals  consists  of 
three    parts.     1st.    Restitution;  2d.   Co^ts;   3d.    All 
order  to  the  court  below  to  carry  the  sentence  into  ^f* 
feet. 

The  sentence  was  for  restitution  of  the  thing  itself^ 
not  of  its  value  ;  nor  of  the  amount  for  which  it  was 
sold.  The  appellant  was  not  obliged  to  take  any  thing 
in  lien  of  the  thing  itself. 

If  a  judgment  at  common  law  is  rendered  against^ 
plaintiff  in  the  circuit  court,  and  that  judgment  reversed 
in  the  supreme  court,  and  a  mandate  issues  to  the  cir- 
cuit court  to  execute  the  judgment  of  th^  9upremQ 
court,  the  plaintiff  is  not  bound  to  take  out  his  execu- 
tion under  the  mandate,  but  may  bring  an  actioii.  of 
debt  upon  the  judgment,  in  any  district  of  the  Unite  4 
States  where  the  defendant  may  be  found.  So  in  this 
case,  the  claimant  may  libel  the  captors  in  any  district 
where  they  may  be  found.  We  are  not  bound  to  take 
the  proceeds  of  the  sale  in  continental  money.  The 
reversal  was  on  the  23d  of  December,  in  the  year 
irso,  vrhen  paper  money  was  a  mere  ghost j  and  worth, 
nothing.  It  is  inimaterial  what  became  of  thfe  money, 
and  whether  it  sunk  in  the  hands  of  the  marshal,  or  pot. 
If  our  cargo  had  been  suffered  to  arrive,  we  might  have 
sold  it  so  as  to  avoid  the  effect  of  depreciation. 

The  resolution  of  congress,  which  provides  that  cap- 
tured vessels  should  be  libelled  in  the  district  into  which 
*they  should  be  brought,  applies  only,  to  libels  by  the 
captors  z!(pL\mt^e  propertifyixiA  not  to  Ubels  by  the 
ckimant  agcanst  the  captors. '  Thcfse,  ex  necessitate^ 
must  be  brought  where  the  captors  may  be  found.  VS^c 
cannot  iioW  proceed. in  the  originkF  court  of  admiralty 
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Jennings     q{  NevT- Jersey,  for  it  does  not  exist.     It  was  a  court 

Carson.      deriving  its  authority  from  the  state  of  New-Jersejr 

■"■^"""     alone.     By  the  constitution,  all  admiralty  powers    are 

now  vested  in  the  courts  of  the  United  States^  and  to 

those  only  can  we  now  apply, 

8.  If  the  suit  was  rightly  commenced  in  the  district 
court  of  {Pennsylvania,  that  court  had  authority  to  de- 
cide finally  on  the  case* 

The  words  of  the  decree  of  restitution  are  all  power- 
ful— ^*'  the  vessel  and  cargo  shall  be  restoredJ*^*  We 
are,  therefore,  entitled  to  the  thing  itself,  or  its  JuU 
value. 

If  it  be  objected  that  the  loss  by  depreciation  is  not 
chargeable  to  the  respondents,  we  say  that  it  is  a  funda- 
mental •rule  that  he  who  does  the  first  wrong  shall  be 
liable  to  all  the  damages. 

The  act  of  the  marshal  was  the  act  of  the  captors. 
His  sale  made  after  the  appeal,  was  or  was  not  regular* 
If  regular,  the  proceeds  were  received  to  the  use  of  the 
captors;  if  irregular,  although  under  the  order  of  the 
court,  the  captors  are  liable.  12  Mod.  6Z9.  Rosxvell  v. 
Prior.  5  Fin.  Abr.  405.  1  Vernon^  297 — 30r.  Chii- 
derns\.  Saxby.     6  Mod.  179*  Reffina  v.  Tracy. 

At  common  law,  if  the  judgment  be  reversed  sifter 
goods  sold  under  a^.  fo.  the  writ  of  restitution  is  to 
the  plaintiff,  and  not  to  the  officer ;  and  the  plaintiff 
must  answer  the  value,  not  what  they  actually  sold  for. 
2  SalL  588.  Cro.  Eliz.  209.  Rook  v.  Wilmot.    390.  At- 
kinson V.  Atkinson.     11  Mod.  36.   Clerk  v.  Withers. 
Vin.  Abr.  lit.  Distress,  171.  pi.  1,2.     Bro.  Abr.  Dis- 
tress,  pi.  72. 

The  sentence  of  the  pourt  of  appeals  is  conclusive 
that  the  capture  was  wrongful.     It  was  a  marine  tres- 
pass.    If  the  sloop  had  been  taken  by  the  British  out  of 
the  hands  of  the  captors,  they  would  still  have  been  lia- 
*  12  ^*®'    ^^rDall.  95.  Talbot's  Case.    3  DalL  333.  Del.  Col. 

V.  Arnold.  3  T.  R.  333.  in  notis,  Livingston  and  Welch 
v.  M^'Kenzie. 

3.  The.  third  point,  viz.  that  the  district  courts  of  the 
United  States  have  jurisdiction  in  questions  of  prize, 
was  admitted  by  the  opposite  counsel. 

4.  If  the  libellant  is  entitled  to  redress,  his  remedy 
survives  against  the  executors  of  the  owners  of  the  cap* 
turing  vessel. 

The  decree  of  the  court  of  appeals  is  ifor  restitution 


JFEBRUARY,  18or.  12 

cnly,  and  the  prayer  of  the  libellant  is  for  general  relief,    Jetmingi 
Vrhic/i  is  in  all  cases  sufficient.  3  DalL  86,  87.  107*  118.      canon. 

Fenhalhxv  v.  JDoantk  

It  is  a  rule  in  the  civil  law*  that  if  the  ancestor  has 
appeared  to  the  suit,  the  heir  will  be  liable,  and  it  is  a 
maxim  in  equity  that  the  heir  shall  be  liable,  even  in 
cases  of  tort.  Domaty  605.  607,  608,  609.  Coxvper^  374. 
376«  Hambly  v.  Trott.  Grotim,  b.  2.  c.  21.  s.  19,  20. 
Vinnius^  785.  787. 

5.  To  support  his  fifth  position,  that  it  is  immate* 
rial  whether  there  were  probable  cause  or  not,  he  relied 
upon  the  cause  of  DeL  Col.  v.  Arnold^  3  DalL  333. 

6.  That  the  owners  of  the  capturing  vessel  are  lia- 
ble for  the  acts  of  the  captors.  In  support  of  this  po- 
sition he  cited  4  Rob.  Rep.  293.  The  Picimento.  292. 
The  Venus.  1  Dail.  108.  3  DalL  334.  3  DalL  Penhal- 
hnv  V.  Derane. 

Lewis^  on  the  same  side,  offered  to  read  authorities 
to  show  that  the  appeal  not  only  suspended  the  sen- 
tence, but  the  order  to  sell,  unless  a  special  power  was 
given  to  the  court  to  proceed  to  isell  notwithstanding  * 
the  appeal. 

Hare^  contra,  contended, 

1.  That  the  district  court  of  Pennsylvania  had  not  ju- 
risdiction. 

2.  •That  the  case  of  the  libellant  was  voiijl  of  merit.  *  13 
1.  If  the  proceeding  is  not  against  the  prize  itself^ 

Bor  the  proceeds  of  the  sale  of  the  prize,  nor  against 
the  persons  of  the  captors^  a  prize  court  has  no  juris- 
diction. No  case  can  be  produced,  where  a  prize  court 
has  taken  jurisdiction  merely  against  the  persons  of  the 
owners  of  the  capturing .  vessel.  It  is  even  doubted 
whether  a  court  of  admiralty  could  entertain  a  suit 
agadnst  the  proceeds  in  the  hands  of  the  agent  of  the  cap- 
tors. *^  Proceedings  upon  prize  are  proceedings  in 
rem ;  and  it  is  presumed  that  the  body  and  substance 
of  the  thing  is  in  the  country  which  has  to  exercise 
the  jurisdiction.'*  1  Rob.  Amer.  ed.  119.  The  Flad 
Oyen* 

The  jurisdiction  of  a  court  of  viceadmiralty  extends 
only  to  things  brought  within  its  authority.  3  Rob.  53. 
The  Carelmd  Magdalena. 

The  sentence  of  the  court  of  appeals  required  the 
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Jennings      court  of  admiralty  of  New- Jersey  to  cause  restitution 

Carson,      to  be  made.     If  the  former  sentence  in  New- Jersey  is 

'  complete,  it  is  a  bar  to  a  subsequent  suit     If  it  is  not 

complete,  but  is  still  pending,  it  is  equally  a  bar*     3 

Bac.  Abr.  653.     Prec,  in  Chan*  ST9. 

2.  As  to  the  question  of  merits.  Upon  this  subject 
the  case  of  The  Mentor^  1  Rob.  151— -153.  is  in  point. 
This  also  is  an  antiquated  claim^  and  not  prosecuted 
against  the  actual  wrongdoer,  but  against  persons  who 
were  not  present  at  the  act  complained  of.  Besides, 
there  was  probable  cause,  and,  therefore,  no  damages 
can  be  given.  1  Rob.  S2.  The  Betsey.  The  sloop  had 
sailed  under  a  British  convoy ;  this  was  a  strong  ground 
of  suspicion,  and,  added  to  the  false  account  of  her  des- 
tinatioa,  her  want  of  papers,  and  the  destruction  of  pa- 
pers, was  sufficient  groun;d  to  excuse  from  damages 
and  costs.  3  T.  R.  332.  Smart  v.  Wolf.  1  N.  T.  Term 
Rep.  64.  yenks  v.  Hallet.  Doug.  581.  Bemardiv.  Mot- 
teux.  1  Marshall^  3 IT.  The  sentence  of  the  court  of 
admiralty  of  New-Jersey  is  of  itself  conclusive  evidence 
of  probable  cause.  1  Wik.  232.  Reynolds  v»  Kennedy. 
♦  14  «The  sale  was  the  act  of  the  court,  and  Hot  of  the 

party. 

The  case  of  sale  under  a  distress  is  not  analogous  ; 
it  is  the  act  of  the  party  alone.  It  is  not  und^r  the 
judgment  of  a  court.  The  sale  produced  a  fund  to 
which  alone  the  libellant  can  resort.  If  a  collateral  se» 
curity  be  given,  and  if  that  be  lost  by  the  laches  of  the 
party,  he  shall  never  recover. 

From  the  date  of  the  reversal  of  the  decree,  the 
marshal  held  the  money  to  the  use  of  the  present  libel- 
lant. 

The  rule  of  the  civil  law  as  to  torts  is  the  same  with 
the  rule  of  the  common  law,  actio  personalis  morttur 
cum  persona. 

The  Court  stopped  Ingersoll^  on  the  same  side^  and 
said,  that  the  point  which  it  would  be  difficult  to  esta- 
blish on  the  part  of  the  libellant  is,  that  he  would  have 
been  entitled  to  any  remedy  against  the  present  appel- 
lees, even  on  the  very  day  after  the  sentence  of  the 
court  of  appeals. 

Lewis ^  in  reply. 

The  sentence  of  the  court  of  appeals  is  conclusive 
I 
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evidence  of  ^e  fabity  of  the  original  libel,  and  that  the 
capture  was  tortiou9m 

Tbat  the  present  libellant  is  entitled  to  relief,  in  some 
form  and  in  some  court,  cannot  be  questioned.  It  is 
not  a  case  of  common  law  jurisdiction,  and  there  is  no 
ttate  court  of  admiralty  in  New- Jersey.  If  any  court 
has  jurisdiction,  it  must  be  a  district  court  of  the  tJni« 
ted  States. 

Two  questions  arise  in  the  cause. 

1.  Is  the  libel  filed  in  the  proper  court  ?  and, 

2.  To  what  extent  is  the  libellant  entitled  to  relief? 
*1.  A  neutral  is  entitled  to  restitution ;  and  if  the 

captor  will  not  proceed  against  the  property  in  a  rea- 
sonable time,  the  owner  may  libel  the  captors,  and 
pray  that  they  may  proceed  to  adjudication,  or  restore 
the  property. 

The  captured  property  must  be  considered  as  in  the 
power  and  possession  of  the  captors*  The  sale  makes 
BO  difference^  unless  made  by  consent^  or  because  the 
property  was  perishable^  or  under  sonie  act  of  congress 
or  other  statute  law*  .         / 

The  British  statutes  require  that  the  captured  pro- 
perty should  be  taken  into  the  custody  of  certain  offi- 
cers of  the  government,  or  of  the  court,  and  thereby 
might  be  considered  as  in  the  custody  of  the  law;  but 
congress  had  no  such  officers ;  the  custody  remained 
with  the  captors  until  trial  and  acquittal  or  condemna- 
tion. Reeoloe  of  .Congress  of  27th  of  November^  1774. 
If  it  had  been  a  sentence  of  acquittal,  a  writ  of  restitu- 
tion would  have  issued.  A  -mandate  would  have  been 
vain,  unless  the  court  had  power  to  execute  the  sen- 
tence. 


H 


JeBBingt 

▼. 
Canon* 


*15 


J  OHNSOK,  J.  inquired  of  Mr.  Lewis  whether  in  his 
practice  he  had  known  any  instance  in  which,  upon 
fifing  a  libel,  a  warrant  has  not  issued  to  take  the  cap- 
tured property  into  the  custody  of  the  marshaL 

Maeshaix,  C^  J.  It  is  certainly  important  to  as- 
certain in  Vfhose  custody  the  property  was.  I  had  all 
along  considered  it  as  in  the  custody  of  the  law* 

Lewis.  I  have  had  an  opportunity  of  knowing  a  great 
deal  of  the  admiralty  practice  during  our  revolutionary 
war,  being  concerned  in  all  the  cases  in  Pennsylvania, 
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Jennings     j^qJ  Jq  ^Jl  the  appeals  from  the  state  courts.     I  do  not 

Carson^      know  an  instance  in  which  such  a  warrant  has  issued* 

■     '  But  the  records  of  the  court  of  appeals  are  in  the  office 

of  the  clerk  of  this  court.     In  dus  very  case  there  w^as 

no  such  warrant. 

Livingston,  J.  It  appears  that  the  s^e  was  made 
by  the  marshal  under  the  order  of  the  court.  IVIust 
we  not  presume  that  the  court  kiiew  and  did  its  duty  ; 
and  that  the  goods  were  in  a  perishing  condition  f 

♦  15  ^ Lewis.  If  the  general  practice  was  not  to  issue  such 

a  warrant,  but  to  suffer  the  property  to  remain  in  the 
hands  of  the  captors,  and  no  warrant  appears  in  this  re- 
cord, which  ought  to  be  presumed  to  contain  all  the 
proceedings  in  the  case,  the  presumption  is,  ihat  no  such 
warrant  ever  was  issued;  especially  if  such  warrant 
was  not  rendered  necessary  by  the  law. 

There  was  no  writ  or  warrant  of  sale  from  the  court 
to  the  marshal.  The  order  of  sale  is  embodied  in  the 
final  decree  itself.  It  was  made  before  the  appeal,  and 
wliile  the  court  had  the  power  to  make  sudh  an  order. 

But  the  appeal  suspended  both  the  power  to  condemn 
and  the  power  to  sell.  The  lappeal  suspends  the  sen* 
tence  as  to  every  jiurpose  whatsoever,  unless  the  power 
of  sale  after  appeal  be  given  by  express  law,  or  unless 
the  goods  are  in  a  perishing  condition. 

The  law  of  New- Jersey  which  constituted  the  courts 
does  not  relate  to  the  case  of  appeal,  and  the  act  of  18th 
December^  1781,  was  made  to  remedy  this  defect,  but 
that  was  made  three  years  after  the  sale.  In  2  RolL  Abr. 
233»  I.  it  is  said,  that  if  '^  after  sentence,  the  party  ap- 
peal, the  sentence  is  altogether  suspended  during  the  ap- 
peal." and  Wood^  in  his  Institutes^  p.  525.  says,  ^^  All 
acts  done  after  the  appeal,  in  prejudice  of  the  appellant, 
arc  to  be  reversed."  In  2  Browne* s  Civil  Xow,  ^*37.  it 
is  said  that  an  appeal  apttd  acta  may  be  necessary  to 
prevent  the  instant  intermeddling  of  the  adversary. 

The  same  law  is  laid  down  by  Cohii^  4  Inst,  340.  Sir 
Thomas  Pjurker'^s  Rep.  70.  Foster  v.  CockburUy  where, 
upon  argument  and  grcat'deliberation,j:the  court  of  ex- 
chequer decided,  that  their  power  to  order  a  sale  of  the 
goods  seized  was  suspended  by  a  writ  of  error,  it  not 
being  sufficiently  proved  that  they  were  perishable. 
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trial  and  condemnation^  perishable  artielea 
ttiiY  be  sold,  but  in  no  other  case,  unless  the  power  be 
^Ven  by  statute  law.  2  BroWn^M  CMi  LaWy  32f .  339. 
446.  450*  A  special  power  to  sell,  notwithstanding  all 
appeal^  is  given  by  the  British  prize  acts ;  but  no  such 
power  was  given  to  the  admiralty  court  of  New- Jersey^ 
^eitherby  die  law  of  that  state  or  the  act  of  congress^  ^  17 

ft  Bftrum^t  Civil  Lawj  331.  454.  If  the  property  was 
in  the  custody  of  Carson^  he  was  bound  by  the  sentence 
of  restitution* 

As  to  the  question  whether  the  libellant  has  any  re- 
medy agaunst  the  executors  of  the  owners  of  the  priva<» 
teer,  we  say  that  we  claim  merely  restitution  in  specie^  or 
of  the  value ;  we  claim  no  damages  for  the  torts 

Chase,  J.  This  is  a  libel  grounded  upon  the  origi* 
Had  wrong*  The  proceedings  of  the  court  of  admiralty 
of  New- Jersey,  and  of  the  continental  court  of  appeals, 
are  brought  in  only  as  an  eidiibit*  There  is  no  new  re* 
Hef  prayed  fon 

Lewis*  There  is  a  supplemental  libel,  and  the  first 
IShd.  prays  for  general  relief.  It  is  the  same  prayer  as 
in  the  case  of  Penhallow  y«  Doane*  The  case  in  Coivperf 
74.  shows  that  the  remedy  extends  to  executors,  whei^ 
the  estate  of  the  testator  has  been  benefited  by  the  tort* 
Hie  case  of  Penhallorv  v.  Doane  is  against  the  executors 
of  the  owner.  The  libel  in  the  present  case  was  drawn 
from  that  precedent* 

Marshall,  Ch.  J«  The  objection  is,  that  the  libel 
does  not  charge  that  the  property  has  not  been  restored ; 
nor  that  it  has  not  been  proceeded  against ;  nor  that  the 
sentence  of  the  court  of  appeals  has  not  been  carried  into 
tflfect. 

If  these  allegations  had  been  made  in  the  bill,  and 
there  had'been  a  prayer  for  general  relief,  your  argument 
would  be  pertinent.  But  the  libel  complains  only  of  the 
onrinal  tortious  capture,  and  claims  damages. 

There  is  no  allegation  that  the  property  was  destroyed, 
or  that  a  wrongful  sale  had  been  made» 

LiviKGSToy,  !•  It  is  strange  that  the  case  of  Penhal- 
To  I.,  IV.  c 
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Jennings     iov)  V.  Doane%\io\i\A  be  cited  by  the  appellant.    The  de- 
Canon,     cision  in  that  case  is  directly  against  him.     The  court 
'■■     there  gave  relief  only  for  the  property  which  actually 
came  to  the  hands  of  the  respondents. 

^18  ^Marshall,  Ch.  J.  observed,  that  in  the  case  cited 

from  Cowper^  the  property  had  come  to  the  hands  of  the 
executor.  The  law  of  that  case  is  not  denied  by  this 
court. 

LAvis.  This  court  is  sitting  as  a  court  of  admiralty 
proceeding  according  to  the  law  of  nations.  No  irregu- 
larity of  form  ought  to  prevent  us  from  obtaining  relief 
according  to  the  case  we  make  out^ 

As  to  the  question  whether  the  district  court  of  Penu- 
s}4vania  had  cognisance,  he  observed. 

That  if  the  property  had  been  carried  first  to  New- 
Jersey  and  then  to  Pennsylvania,  the  libel  would  have 
been  proper  in  Pennsylvania.  So  where  the  libel  is 
against  the  person,  and  he  is  found  in  Pennsylvania,  the 
libel  must  be  filed  there.  The  only  remedy  of  the  Ubel- 
lant  is  in  the  courts  of  the  United  States,  and  the  fede- 
ral district  court  of  New- Jersey  is  as  foreign  to  the  state 
court  of  New- Jersey,  as  the  federal  district  court  of 
Pennsylvania. 

Carson  was  bound  by  the  decree  of  the  court  of  ap- 
peals ;  and  courts  of  admiralty  proceeding  according  to 
the  law  of  nations  will  aid  each  other  in  the  execution  of 
their  sentences.  Carson  died  bound  by  the  decree,  and 
his  executors  are  therefore  bound.  As  they  lived  in 
Pennsylvania,  we  could  only  sue  them  there. 

As  to  the  extent  of  the  relief,  he  observed,  that  the 
sentence  was  for  restitution;  and  as  that  sentence  was 

Eassed  with  the  knowledge  that  a  sale  had  been  made, 
e  inferred  that  the  court  of  appeals  did  not  intend  that 
the  proceeds  of  the  sale  only  should  be  paid  over,  but 
that  there  should  be  an  actual  restitution  of  the  thing  it- 
self, or  of  its  actual  value.  It  is  no  answer  to  say  that 
such  is  the  usual  form  of  decree  in  cases  where  a  sale  has 
been  made,  because  those  are  precedents  where  the  sale 
has  been  lawfully  made ;  but  here  it  was  unlawful. 

Dallas^  on  the  same  side. 
0  j9  *The  real  question  is,  ^who  shall  bear  the  loss  of  the 
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depreciation  of  the  money ;  and  this  depends  upon  the  J«nningi 
question  in  .whose  possession  was  the  property  at  the  Cftnon. 
timt  of  the  decree  of  restitution.  ■  ■  ■    ■ 

The  claimant  did  no  act,  and  was  guilty  of  no  omis- 
sion, which  could  make  that  loss  fall  upon  hin^ ;  but  it 
was  a  loss  produced  by  the  tortious  act  of  the  captors, 
and  they  are  in  law  answerable  for  all  the  consequences* 

In  England,  formerly,  all  captures  were  considered 
as  made  for  the  crown.  It  was  only  in  consequence  of 
the  prize  acts  and  proclamations,  that  the  property  was 
adjudged  to  the  captors.  But  it  is  now  settled  that  the 
property  vests  in  the  captors  immediately  upon  the  cap- 
ture; 5  Rob.{a)  and  the  resolves  of  the  old  congress 
.take  for  granted  the  same  principle.  By  the  law  of 
nations  the  property  is  changed  by  the  capture,  and  the 
owner  has  no  further  power  over  it.  The  claimant  is 
really  and  substantially  a  defendant  through  all  the 
forms  of  proceeding,  as  well  in  the  original  suit  as  in 
the  present.  There  was  no  assent,  on  his  part,  to  the 
sale ;  no  acquiescence  in  any  act  of  the  court,  or  of  the 
marshal.  1  he  decree  of  restitution  supposes  and  im« 
plies  that  the  property  remained  in  the  hands  of  the 
captors.  The  order  for  sale  was  made  to  carry  into  ef- 
fect the  decree  of  condemnation,  and  for  the  purpose 
of  distribution,  not  for  the  preservation  of  the  pro^ 
perty,  nor^to  hold  it  in  custody  of  the  law.  No  secu- 
rity was  given  by  the  captors  or  by  the  marshal.  No 
public  notice  was  given  of  the  sale ;  no  such  notice 
was  required  by  the  order  of  sale.  The  sale  was  made 
thirteen  days  after  the  order  was  suspended  by  the  ap- 
peal, and  the  captor  was  the  purchaser. 

The  case  was  before  the  court  of  appeals  upon  its 
particular  circumstances  as  well  as  upon  its  general 
merits  ;  and  the  fact  of  the  sale  after  the  appeal  must 
have,  been  known  to  the  court.  Two  years  had  elapsed 
since  the  original  sentence.  A  restitution  of  the  thing 
itself  was  impossible ;  and  the  form  of  the  decree  of 
reversal  must  have  been  a  matter  in  question.  If  the 
sale  had  been  regularly  and  lawfully  made,  the  court  of 
appeals  would  *have  taken  notice  of  it,  and  have  de-  ^  ^Q 

creed  restoration  of  the  proceeds  of  the  sale.     3  DalL 
102.  115.  119.  Penhallow  v.  Doane.     It  was  a  fact  of 

(a)  ^he  case  c^f  the  Eltebe,  5  Hob.  173.  seems  contra. 
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jTenniogs     wfaich  the  captor  might  have  availed  himself  before  that 

Canon.'      COUrt. 

'^^■"  ■■  '"  But  the  marshal  is  to  be  considered  merely  as  the 
agent  of  the  captor. 

The  claimant  had  no  remedy  but  against  the  person 
of  the  captor.  There  is  no  evidence  that  the  proceeds 
of  the  sale  are  anywhere  to  be  foifod* 

The  original  libel  did  not  ask  for  process  to  arrest 
the  vessel,  but  merely  prayed  for  condemnation.  The 
possession,  and  the  right  of  possession,  were  in  the 
captor*  There  was  no  process  to  attach  the  veas^L 
The  first  process  was  a  monition  and  venire  for  the 
jury.  The  marshal  could  have  no  right  to  posses* 
sion,  unless  by  virtue  of  process  of  attachment. 
There  is  no  order  in  the  whole  proceedings  which 
tajces  the  possession  from  the  captor.  After  the  appeal 
the  order  of  sale  was  a  nullity,  and  the  sale  by  «^he 
marshal  was  as  the  agent  of  the  captor,  who  was  a 
trustee  for  the  claimant,  and  had  no  right  to  sell;  and 
is,  therefore,  liable  for  all  the  consequences* 

February  11. 

Marshall,  Ch.  J.  delivered  the   opinion  of  the 
court. 

The  privateer  Addition^  cruising  under  a  commission 
granted  by  the  congress  of  these  United  States  during 
die  war  between  this  country  and  Great  Britain,  cap- 
tured the  sloop  George,  brought  her  into  port  and  li« 
belled  her  in  the  court  of  admiralty  for  the  state  of 
New- Jersey,  ^here  she  was  condemned  as  lawful  prize 
by  a  sentence  rendered  on  the  31st  of  October,  177^ 
and  ordered  to  be  sold  by  the  marshal.     From  this  sen- 
tence Richard  D.  Jennings,  the  owner,  prayed  an  ap- 
peal, which,  on  the  23d  of  December,  1780,  came  on 
to  be  heard  before  the  court  of  appeals  constituted  by 
congress,  when  the  sentence  of  the  court  of  Jersey  was    ' 
reversed,  and  restitution  of  the  vessel  and  cargo  was 
awarded.     Pending  the  appeal,  on  the  13th  of  Wovem- 
*2l  ^^^'^  1778,  the  order  of  sale  ^was  executed,  and  the 

^^  proceeds  pf  sale  remained  in  possession  of  the  mar- 

shal. It  does  not  appear  that  any  application  was  ever 
made  to  the  court  of  New- Jersey  to  have  execution  of 
the  decree  of  the  court  of  appeals,  and  this  suit  is 
brpugfht  to  carry  it  into  e3i:ecution,  or  on  some  other 
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pnndjgle  to  recover  from  the  estate  of  Joseph  Carson,  Jennrags 
ynho  was  part  owner  of  the  privateer  Addition,  the  va-  canon. 
liie of  the  George  and  her  cargo.         '  "■ 

So  far  as  this  bill  seeks  to  carry  into  effect  the  decree 
of  the  23d  of  December,  IfSO,  there  is  no  doubt  of  the 
jurisdiction  of  the  court ;  but  die  relief  granted  can  only 
be  commensurate  with  that  decree.  It  is,  therefore,  all 
essential  to  the  merits  of  this  cause  to  inquire  how  far 
Joseph  Carson,  the  testator  of  the  defendants,  was  bound 
by  t^  sentence  which  this  court  is  asked^  to  carry  into 

effect. 

The-  words  \inder  which  the  plaintiffs  claim  are  those 
which  direct  the  restoration  of  the  George  and  her  cargo. 
As  the  captors  are  not  ordered  by  name  to  effect  this 
restoration,  and  as  the  order  bound  those  in  possession 
of  the  subject  on  which  it  must  be  construed  to  operate, 
it  must  be  coastdered  as  affecting  those  who  could  obey 
it,  not  those  who  were  not  in  possession  of  the  thing  to 
be  restored^  had  no  power  over  it,  and  were,  consequent- 
ly, unable  to  redeliver  it.  Had  Richard  D.  Jennings 
appeared  before  the  court  of  New- Jersey  with  this  de- 
cree in  his  hand,  and  demanded  its  execution,  the  process 
of  that  court  would  have  been  directed  to  those  who  pos- 
sessed the  thing  to  be  restored,  not  to  those  who  held  no 
power  over  it,  either  in  point  of  fact  or  law. 

This  position  appears  too  plain  to  require  the  aid  of 
precedent,  but  if  such  aid  should  be  looked  for,  the  case 
of  Doane  v.  Pcnhallow  unquestionably  affords  it.  In 
that'  case  a  decree  of  reversal  and  restitution  was  satis- 
fied by  directing  the  proceeds  of  the  sales  to  be  paid  j 
and  even  the  judge  who  tried  the  cause  at  the  circuit  con- 
curred with  his  brethren  in  reversing  his  own  judgment, 
so  far  as  it  had  decreed  joint  damages,  and  had  thereby 
rendered  the  defendant  liable  for  more  than  he  had  re- 
ceived. The  case  of  Doane  v.  Penhallow^  therefore, 
which  must  be  considered  as  expounding  the  decree  *of  *  522 

the  court  of  appeals  now  under  consideration,  has  de- 
cided that  Joseph  Carson  was  bound  to  effect  restitution 
by  that  decree  so  far  only  as  he  was,  either  in  law  or  in 
fact,  possessed  of  the  George  and  her  cargo,  or  of  the 

proceeds.  .„ 

To  this  point,  therefore,  the  inquiries  of  the  court  wiU 

be  directed. 
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V. 

Canon. 


Jennings         In  prosccuting  them  it  will  be  necessary  to  ascertain 
whether, 

1st.  The  George  and  her  cargo  were,  previous  tp  the 
sentence,  in  the  cufstody  of  the  law,  or  of  the  captors. 

2cl.  Whether  the  court  of  admiralty,  after  an  appeal 
from  their  sentence,  possessied  the  power  to  sell  the  ves- 
sel and  cargo,  and  to  hold  the  proceeds  for  the  benefit  of 
those  having  the  right. 

It  appears  that  the  court  of  New- Jersey,  which  con- 
demned the  George  and  her  cargo  as  -prize,  was  esta- 
blished in  pursuance  of  the  recommendation  of  congress, 
and  that  no  legislative  act  had  prescribed  its  practice,  or 
defined  it^  powers.  The  act  produced  in  court  was  piEiss- 
ed  at  a  subsequent  period,  and,  consequently,  cannot  go* 
vern  the  case.  But  the  court  cannot  admit  the  correct- 
ness of  the  argument  drawn  from  this  act  by  the  counsel 
for  the  plaintiffs  in  error.  It  cannot  be  admitted  that  an 
act  defining  the  powers  and  regulating  the  practice  of  a 
pre-existing  court,  contains  provisions  altogether  new. 
The  reverse  of  this  proposition  is  generally  true.  Such 
an  act  may  r^thjer  be  expected  to  be  confirmatory  of  the 
practice  and  of  the  powers  really  exercised. 

Since  we  find  a  court  instituted  and  proceeding  to  act 
as  a  court,  without  a  law  defining  its  practice  or  its 
powers,  we  must  suppose  it  to  have  exercised  its  powers 
in  such  mode  as  is  employed  by  other  courts  instituted 
for  the  object,  and  as  is  consonant  to  the  general  princi- 
ples on  which  it  must  act. 

That  by  the  practice  of  courts  of  admiralty  a  vessel 
when  libelled  is  placed  under  the  absolute  control  of  the 
♦  23  *court,   is  not  controverted  ;  but  the  plaintiffs  contend 

that  this  power  over  the  subject  is  not  inherent  in.  a 
court  of  admiralty,  but  is  given  by  statute,  and  in  support 
of  this  opinion  the  prize  acts  of  Great  Britain  have  been 
referred  to,  which  unquestionably  contain  regulations  on 
this  point.  But  the  court  is  not  of  opinion  that  those 
acts  confer  entirely  new  powers  on  the  courts  whose 
practice  they  regulate.  In  Browne's  Civil  and  Admiralty 
Law,  in  his  chapter  on  the  jurisdiction  of  the  pri^e  courts, 
it  is  expressly  stated  that  those  courts  exercised  their  ju- 
risdiction anterior  to  the  prize  acts,  and  the.  same  opinion 
is  expressed  by  Lord  Mansfield,  in  the  case  of  Lindo  v. 
Rodney  J  which  is  cited  by  Browne.  The  prize  acts,  there- 
fore, most  probably  regulated  pre-existing  powers  in  the 
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laaxmer  best  adapted  to  the  actual  circumstances  of  the    J«niuogs 

^Dae.  Carion. 

It  is  conceived  that  the  constitution  and  character  of    — — 
a  court  of  admiralty,  and  the  object  it  is  to  effect,  will 
dirow  much  light  on  this  subject. 

The  proceedings  of  that  court  are  in  refn^  and  their 
sentences  act  on  the  thing  itself*  They  decide  who  has 
the  right,  and  they  order  its  delivery  to  the  party  having 
the  right.  The  libellant  and  the  claimant  are  both  actors. 
They  both  demand  from  the  court  the  thing  in  contest* 
It  would  be  repugnant  to  the  principles  of  justice,  and  to 
the  practice  of  courts,  to  leave  the  thing  in  possession  of 
either  of  the  parties,  without  security,  while  the  contest 
iadepencUng.  If  the  practice  of  a  court  of  admiralty 
should  not  place  the  thing  in  the  custody  of  its  officers, 
it  would  be  essential  to  justice  that  security  should  be 
demanded  of  the  libellant  to  have  it  forthcoming  to  an- 
swer the  order  of  the  court. 

If  the  captor  should  fail  to  libel  the  captured  vessel, 
it  has  been  truly  stated  in  argument  that  the  owner  may 
claim  her  in  the  court  of  admiralty.  How  excessively 
defective  would  be  the  practice  of  that  court,  if,  on  re- 
ceiving such  a  claim,  it  neither  took  possession  of  the 
vessel,  nor  required  security  that  its  sentence  should  be 
performed.  Between  the  rights  of  a  claimant  where  a 
libel  is  filed  and  where  it  is  not  filed,  no  distinction  is  per- 
ceived,  *and  the  court  conceives  the  necessary  result  of  *  24 

proceedings  in  rem  to  be,  that  the  thing  in  litigation  must 
be  placed  in  the  custody  of  the  law,  and  cannot  be  deli- 
vered to  either  party  but  on  sufficient  security. 

In  conformity  with  this  opinion  is  the  practice  of  the 
court  of  admiralty,  not  only  when  sitting  for  the  trial  of 
prizes,  and  acting  in  conformity  with  the  directions  of 
positive  law,  but  when  sitting  as  an  instance  court,  and 
conforming  to  the  original  principles  of  a  court  of  ad- 
miralty. In  his  chapter  ^'  on  the  practice  of  the  instance 
court,*'  under  the  tide  of  "  proceedings  in  rentj^  p.  397. 
firowne  states  explicitly,  that  when  the  proceeding  is 
against  a  ship,  the  process  commences  with  a  warrant  di- 
recting the  arrest  of  the  ship.  In  Browne,  405.  the  course 
of  proceedings  against  a  ship,  not  for  a  debt,  but  to  ob- 
tain possession,  is  stated  at  length,  and  in  that  case,  too, 
the  court  takes  possession  of  the  ship. 

It  must  be  supposed  that  a  court  of  admiralty,  having 


^ 
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Jennings     prize  jurisdiction,  and,  consequently,  proceeding  in  tem, 

G  won       ^^^  ^^^  having  its  practice  precisely  regulated  by  law, 

'      would  conform  to  those  principles  which  usui^^y  govern 

,  courts  proceeding  in  rem^  and  which  seem  necessarily  to 

belong  to  the  proper  exercise  of  their  functions.     If  in 

proceeding  against  a  ship  to  subject  her  to  the  payment 

of  a  debt,  or  to  acquire  the  possession  of  her  on  account 

of  title,  xhf^  regular  course  is,  that  the  court  takes  the  ves-* 

sel  into  custody  and  holds  her  for  the  party  having  right, 

the  conclusion   seems  irresistible,  that    in  proceeding 

against  a  ship  to  condemn  her  as  prize  to  the  captor,  or 

to  restore  her  to  the  owner  who  has  been  ousted  of  his 

possession,  the  court  will  also  take  the  vessel  into  custom 

dy,  and  hold  her  for  the  party  having  die  right* 

This  reasoning  is  illustrated,  and  its  correctness  in  a 
great  measure  confirmed,  by  the  legislation  of  the  Uni« 
ted  States,  and  the  judicial  proceedings  of  our  own  coun-^ 
try.  By  the  judicial  act  the  district  courts  are  also 
courts  of  admiralty,  and  no  law  has  regulated  their  prac- 
tice. Yet  they  proceed  according  to  the  general  nileaT 
of  the  admiralty,  and  a  vessel  libelled  is  always  in  pos- 
session of  the  law. 
*  25  *An  objection,  however,  to  the  application  of  this 

reasoning  to  the  case  before  the  court  is  drawn  from 
the  defectiveness  of  the  record  in  the  original  cause, 
which  does  not  exhibit  a  warrant  to  the  officer  to  arrest 
the  George.  The  first  step  which  appears  to  have  been 
taken  by  the  court  is  an  order  to  the  marshal  to  sum- 
mon a  jury  for  the  trial  of  the  case. 

The*- carelessness  with  which  the  papers  of  a  court 
created  for  the  purposes  of  the  war,  and  which  ceased 
to  exist  before  the  institution  of  this  suit,  have  been 
kept,  may  perhaps  account  for  this  circumstance.  At 
any  rate,  the  court  of  admiralty  must  be  presumed  to 
have  done  its  duty,  and  to  have  been  in  possession  of  the 
thing  in  contest,  if  its  duty  required  that  possession. 
The  proceedings  furnish  reasons  for  considering  this  as 
the  fact. 

The  libel  does  not  state  the  George  to  have  remain- 
ed in  possession  of  the  captors,  that  the  sale  was  made 
for  them,  or  by  their  means,  nor  that  the  proceeds  came 
to  their  hands.  The  answer  of  the  defendants  avers 
that  on  bringing  the  George  into  port,  she  was  delivered 
up  with  all  her  papers  to  the  court  of  admiralty,  and, 
although  the  answer  is  not  testimony  in  this  respect,  yet 
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the  lUture  of  the  tranBaction  furnishes  ample  reason  to     J^«nningt 
beliere  that  this  was  the  fact ;  and  it  is  the  duty  of  the      Cu^o. 
^amtiS  to  show  that  the  defendants  are  in  a  situation     •— -— 
a>  be  liable  to  his  claim.     If  the  process  df  the  court  of     «        ; 
admirahy  does  not  appear  regular,  this  court,  not  sit*^ 
tmg  to  rererse  or  affirm  their  judgment,  but  to  carry  a 
decree  of  reversal  and  restoration  into  ef&ct|  must  sup- 
pose die  property  to  be  in  the  hands  of  those  in  whom 
the  law  places  it,  unless  the  contrary  appears.     The 
George  amd  her  cargo,  therefore,  must  be  considered 
as  being  in  custody  of  the  law,  unless  the  contrary  ap^ 
pears* 

If  this  conclusion  be  right,  it  follows  that  the  regu- 
larity of  the  sale  is  a  question  of  no  importance  to  the 
defendants,  since  that  sale  was  the  act  of  a  court  having 
legal  possession  of  the  thing,  and  acting  on  its  own  au- 
thority* 

*If  the  reasonltig  be  incorrect,  it  then  becomes  neces-  #  36 

sary  to  inquire, 

2.  Whether  the  court  of  New- Jersey,  ajier  an  appeal 
from  its  sentence^  possessed  the  power  of  selling  the 
George  and  her  cargo,  and  holding  the  proceeds  for 
the  party  having  the  right 

That  the  British  courts  possess  this  power  is  admit- 
ted, but  the  plaintiffs  contend  that  it  Ts^conferred  by 
statute,  and  is  not  incident  to  a  prize  c^urt. 

That  the  power  exists  while  the  cause  is  depending 
in  court  seems  not  to  be  denied,  and  indeed  may  be 
proved  by  the  same  authorit}'^  and  the  same  train  of  rea^ 
soning,  which  has  already  been  used  to  show  the  right 
to  take  possession  of  the  thing  whenever  proceedings 
are  in  rem*  Browne,  in  his  chapter  on  the  practice  df 
the  instance  court,  shows  its  regular  course  to  be  to  de- 
cree a  sale  where  the  goods  are  in  a  perishable  con- 
dition* 

The  plaintiffs  allege  that  this  power  to  decree  a  sale 
is  founded  on  the  possession  of  the  cause,  but  the  court 
can  perceive  no*  ground  for  such  an  opinion.  It  is  sup^ 
ported  by  no  principle  of  analogy,  and  is  repu(|;nant  to 
the  reaspn  and  nature  of  the  thing. 

In  cases  only  where  the  subject  itself  is  in  possession 
of  the  court,  is  the  order  of  sale  made.  If  it  be  deli- 
vered on  security  to  cither  party,  an  order  of  sj^lc  pend- 

Toi^   IV.  D 
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Jennings     ing  the  cause  18  unheard  of  in  admiralty  proceeding.- 
Canon.      "^^  motive  assigned  for  the  order  never  is  that  the 
■        court  is  in  possession  of  the  cause,  but  that  the  pro- 
perty in  possession  of  the  court  is  in  a  perishable  state* 
A  right  to  order  a  sale  is  for  the  benefit  of  all  parties,, 
not  because  the  case  is  depending  in  that  particular 
court,  but  because  the  thing  may  perish  while  in  its 
'custody,  and  while  neither  party  can  enjoy  its  use* 

If,  then,  the  principle  on  which  the  power  of  the  court 
to  order  a  sale  depenils,  is  not  that  the  cause  is  depend- 
ing in  court,  but  that  perishable  property  is  in  its  pos- 
sfession,  this  principle  exists  in  as  much  force  after  as 
^  before  an  appeal.     The  property  does  not  foUow  the 
f  27  appeal  into  the  superior  *court.     It  still  remains  in 

custody  of  th&  officer  of  that  court  in  which  it  was  li- 
belled*    The  case  of  its  preservation  is' not  altered  by  ' 
the  appeal.     The  duty  to  preserve  it  is  still  the  same, 
and  it  would  seem  reasonable  that  the  power  consequent 
on  that  duty  would  be  also  retained. 

On  the  principles  of  reason,  therefore,  the  court  is  sa- 
tisfied jhat  the  tribunal  whose  officer  retains  possession 
of  the  thing  retains  the  power  of  selling  it  when  in  a  pe- 
rishing condition,  although  the  cause  may  be  carried  by 
appeal  to  a  superior  court.  •  This  opinion  is  no|:  unsup-^ 
ported  by  authority. 

In  his  chapter  on  the  practice  of  the  instance  court, 
page  405.  Browne  says,  "  If  the  ship  or  goods  are  in  a 
state  of  decay,  or  of  a  perishable  nature,  the  court  is  used, 
during  the  pendency  of  a  suit,  or  sometimes  after  sen- 
tence, notwithstanding  an  appeal,  to  issue  a  conunission 
.  of  appraisement  apd  sale,  the  money  to  be  lodged  with 
the  registrar  of  the  court,  in  usumjus  habenttsJ^ 

This  prabtice  does  not  appear  to  be  established  by 
statute,  but  to  be  incident  to  the  jurisdiction  of  the  court, 
and  to  grow  out  of  the  principles  which  form  its  law.  A 
prize  court,  not  regulated  by  particular  statute,  would  pro- 
ceed on  the  same  principles;  at  least,  there  is  the  same 
reason  for  it. 

But  there  is  in  this  case  no  distinct  order  of  sale.  The 
order  is  a  part  of  the  sentence  from  which  an  appeal  was 
prayed,  and  is,  therefore^  said  to  be  suspended  v^ith  the 
residue  of  that  sentence. 

The  proceedings  of  the  court  of  admiralty,  if  they  are 
all  before  this  court,  were  certainly  very  irregular,  and 
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rtxQch  of  the  difficulty^  of  this  case  arises  from  that  cause ;     Jennings 
but  as  this  case  stands,  it  would  seem  entirely  unjust  to      CanKw 
decree  the* defendant  to  pay  a  heavy  sum  of  money,  be-         ■  ■  ■  '■ 
cause  the  coijvt  of  admiralty  has  done  irregularly  that 
which  it  had  8ii*unque8tionable  right  to  do. 

Sifice  the  court  of  admiralty  possessed  the  power  of 
making  a  distinct  order  of  sale  immediately  after  the  ap« 
peal  was  entered,  and  this,  but  for  the  depreciation,  would 
*have  been  desirable  by  all,  it  is  not  unreasonable  to  sup-  #  28 

pose  the  practice  to  have  been  to  consider  the  appeal  as 
made  from  the  condemnation,  and  not  from  the  order  of 
sale.  The  manner  in  which  this  appeal  was  entered  af- 
fords some  countenance  to  this  opinion.  In  the  recital 
of  the  matter  appealed  from,  the  condemnation  alone, 
not  the  order  of  sale,  is  stated. 

The  couit  will  not  consider  this  irregularity  of  the  ad- 
miralty, in  ordering  what  was  within  its  power,  as  charg- 
ing the  owners  of  the  privateer,  under  the  decree  of  the 
23d  of  December,  1780,  with  the  amount  of  the  sales  of 
the  George  and  her  cargo,  which  in  point  of  fact  never 
came  to  their  hands,  and  over  which  they  never  possess- 
ed a  legal  control,  for  the  marshal  states  himself  to 
hold  the  net  proceeds  to  the  credit  of  the  former  owners. 

It  is,  therefore,  the  unanimous  opinion  of  this  court, 
that  the  decree  of  the  23d  of  December,  1780,  does  not 
require  that  the  restoration  and  redelivery  which  it  or- 
ders should  be  effected  by  the  captors,  but  by  those  who 
in  point  of  law  and  fact  were  in  possession  either  of  the 
George  and  her  cargo,  or  of  the  money  for  which  they 
were  sdd.  As  the  officer  of  the  courit  of  New- Jersey, 
not  die  captors,  held  this  possession,  the  decr&e  opei*ates 
upon  him,  not  upon  diem. 

On  that  part  of  the  libel  in  this  case  which  maybe 
considered  as  supplemental,  and  as  asking  relief  ip  addi- 
tion to  that  which  was  given  by  the  decree  of  the  23d  of 
December,  1780,  the  court  deems  it  necessary  to  make 
but  a  very  few  observations. 

The  whole  argument  in  favour  of  this  part  of  the  claim 
is  founded  oh  the  idea  that  the  captors  were  wrongdoers^ 
and  are  responsible  for  all  the  loss  which  has  been  pro- 
duced by  their  tortious  act.  The  sentence  of  reversal 
and  restoration  is  considered  by  the  plaintiffs  as  conclu- 
sive evidence  that  they' were  wrongdoers. 

Sut  the  court  can  by  no.  means  assent  to  this  princi- 
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Jenoiogt     p[e.     A  belligerent  cruiser  who  with  probable  cauae 

Canon.      Seizes  a  neutral  and  takes  her  into  port  for  adjudicatioa 

'  ■  *and  proceeds  regularly,  is  not  a  wrongdoer.    The  act  is 

^  99  not  tortious f    The  order  of  restoration  mxives  that  the 

Eroperty  was  neutral,  not  that  it  was  takw  without  pro-< 
able  cause.  Indeed,  the  decree  of  the  court  of  appeak 
is  in  this  respect  in  favour  of  the  captors,  since  it  does 
not  award  damages  for  the  capture  and  detentiop„  nor 
give  costs  in  the  suit  below* 

If  we  pass  by  the  decree,  and  examine  the  testimony 
\  on  which  it  was  founded,  we  cannot  hesitate  to  admit 
ihat  there  was  justifiable  cause  to  seize  and  libel  the 
vessel* 

Upon  the  whole  case,  then,  the  court  b  unanimously 
of  opinion,  that  the  decree  of  the  circuit  court  ought  to 
be  a^rmed* 

Sentence  affirmed* 


rHinelAnder  v.  the  insurance  company 

of  pennsylvania. 


,  -^  <*P^  THIS  was  a  case  certified  from  the  circuit  court  for 
09  piize  by  a  ^^  district  of  Pennsylvania,  iii  which  the  opinions  of  the 
^/^(^nf  it  a  judges  of  that  court  were  opposed  to  each  other  upon 
endU«"'  the  ^^  question,  whether  the  plaintiff  was  entitled  to  recover 
insured  to  upou  a  ca^e  Stated,  the  material  facts  of  which  were  as 
^Thl**".?-*     .follow: 

1  nc  state  of       ,.«,,        %   f      %  •  «  in  !/••» 

the  loss  at  the      The  defendants  insured  12,500  dollars,  on  txit  freight 

oj^  toaba^'  ^^ ^^^  plaintiflTs  American  ship  Tfie  Manliattan^  which 

mn,  fixes  the  had  been  chartered  by  Mintum  &f  ChampUn^  for  a  voy- 

righu  of  the  age  from  NeW'Tork  to  Batavia,  and  bad  to  Nexv-Tork. 

parue*.  ^j^^  freight  was  valued  in  the  policy  at  50,000  dollars. 

The  charter-party  contained  a  covenant  thai  if  any  disr 

pute  should  arise  between  the  plaintiff' 9nd  Mintum  isf 

ChqmpUn  respecting  the  freight,  the  cargo  should  not  be 

*  SO  detained  by  the  pkuniiff\  provided  they  *should  give  good 

securitjr  to  abide  by  the  award  of  iarbitrators,  who  were 

tp  t}e  appointed  to  settle  such  dispute^    On  her  home* 
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ward  voyage,  on  the  10th  of  February^  1805,  the  ship  was  Hi»ineiaDder 
taken  and  detained  on  the  high  seas  by  a  British  armed     i^,  ^a  of 
ve<sei,  and  the  second  mate  and  21  of  the  seamen  taken  Pennsylvania, 
•ut,  and  two  British  officers  and  15  seamen  put  on  board,    — — • 
with  orders  to  take  her  into  a  British  port.     The  second 
mate  was  put  on  board  another  vessel,  and  arrived  in 
New- York  on  the  26th  of  February,  when  he  gave  the 
above  information  to  the  plaintiff,  who,  on  the  28th  of 
February,  communicated  it  by  his  letter  of  abandonment 
of  that  date,  to  the  defendants* 

The  Manhattan,  with  her  cargo,  was  carried  into  Ber- 
muda on  the  12th  of  February,  and  libelled  as  prize  of 
war.  On  the  20th  of  April,  1805,  both  vessel  and  cargo 
were  acquitted.  From  this  sentence,  so  far  as  it  re- 
spected the  car^^  only^  an  appeal  was  prayed,  which  does 
not  appear  to  have  been  decided;  but  on  the  8th  of  May 
the  cargo  was  delivered  to  irs  owners,  on  their  giving 
securityj  and  on  the  8th  of  July  the  vessel  and  cargo 
arrived  in  New* York ;  but  before  their  arrival,  the  de- 
fendaats  having  refused  to  give  counter  security,  so  as  to 
relieve  the  owners  of  the  cargo  from  the  effect  of  the  se- 
curity which  they  had  given  upon  getting  possession  of 
their  goods,  the  plaintiff,  on  the  6th  •f  June,  1805,  after 
the  vessel  was  liberated,  brought  the  present  suit.  Upon 
the  arrival  of  the  vessel  and  cargo,  Minturn  £sP  Champlin 
gave  security  to  abide  the  award  of  the  arbitrators  coq<- 
ceming  the  freight,  according  to  the  covenant  in  the 
charter-party,  and  obtained  possession  of  the  cargo. 

Hopkinson^  for  the  plaintiff,  contended, 

1.  That  there  had  been  a  total  loss  of  the  property 
insured,  occasioned  by  a  peril  within  the  terms  of  the 
policy. 

2.  That  the  abandonment  was  made  in  due  time. 
♦Whicnever  a  vessel  is  captured  by  a  belligerent  as  ♦  31 

pme^  whether  the  belligerent  be  a  friend  or  an  enemy, 
the  loss  is  total,  so  long  as  the  detention  exists ;  and 
vests  a  complete  right  of  abandonment.  It  is  not  the 
state  of  the  information  received,  but  the  actual  state 
of  tht  factj  which  justifies  the  abandonment,  and  gives 
the  right  to  recover  as  for  a  total  loss.  The  vessel  was 
actually  libelled  as  prize  at  the  time  of  the  abandon- 
ment, although  no  information  of  such  libel  had  been 
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Rhineiander  received  by  the  plaintiflT;  and,   therefore  th^  case   is 

Ins.  Co.  of  clearly  within  the  doctrine  established  by  the  supreme 

Penntyivania.  court  of  Pennsylvania,  in  the  case  of  Dutilgh  v.  Gatliff^ 

""■-""*■  decided  a  few  days  ago  ;(flf)  that  if  the  vessel  be  libelled 

(fl)  Decided  January  17th,  1807«  The  opinion  of  Ch.  J.  Titghman^ 
an  published  in  the  United  Statet  Gazette^  of  the  20th  of  the  aame 
month,  is  as  follows': 

On  the  24th  of  September,  1799,. the  defendant,  Samuel  GatUfF, 
underwrote  seven  hundred  and  fifty  dollars  upon  a  policy  of  insu* 
ranee  on  tlie  sphoooer  Little  Will,  oelonging  to  John  Outilgh  and 
Thomas  Liiltbridge«  for  whom  the  plaintiff  was  agent,  on  a  voyage 
at  and  from  Philadelphia  to  Uavanna. 

On  the  25th  of  September,  1799,  the  Little  Will  sailed  on  ber 
voyage  from  Philadelphia  for  llnvanna,  and  on  the  8th  dav  of  Octo- 
ber following  she  was  captured  by  three  British  privateers,  and  Car- 
ried into  the  port  of  Nassau,  New  Providence,  where  she  arrived  on 
the  13th  of  the  same  month. 

Upon  her  arrival  in  Nassau,  the  said  schooner  was  libelled  in  the 
admiralty  court,  and  on  the  9th  day  of  November  following  was 
regularly  acquitted ;  and  in  the  whole  she  remained  thirty-seven 
'  days  at  Nassau,  during  thirty-fivc  of  which  she  was  in  custody  of 
the  captors ;  but  the  fact  of  her  acquittal  was  not  known  to  the  plain- 
tiff until  afler  the  abandonment  hereafter  mentioned ;  although  it 
was  known  4o  John  Dutilgh,  one  of  the  owners  and  su])ercargo,  who 
was  with  her  at  Nassau. 

On  the  13th  day  of  November,  the  plaintiff  wrote  the  letter  of 
abandonment,  enclosing  the  papers  therein  referred  to,  which  was  re- 
ceived by  the  defendant  the  same  day. 

On  the  20th  of  November  the  said  schooner  sailed  from  Nassau  for 
Havanna,  where  she  arrived  on  the  21st  of  the  same  month,  and  sold 
her  cargo,  except  three  boxes  plundered  at  New  Providence.  After- 
wards, the  said  schooner  sailed  from  Havanna  for  Philadelphia, 
where  she  arrived  on  the  26th  or  27th  of  February,  in  the  year  1800, 
with  a  cargo  of  sugars,  on  which  freight  became  due,  and  was  re- 
ceived by  Stephen  Dutilgh  for  the  benefit  of  those  who  were  enti- 
tled to  it ;  each  party  refusing  to  accept  her,  she  was  sold  for  wharf- 
age, and  the  whole  proceeds  of  sale  applied  to  the  payment  there- 

The  schooner  I^ittle  Will  was  American  property,  as  warranted. 
The  question  for  the  court  is,  whether  the  plaintiff  is  entitled  to 
recover  as  for  a  total  loss  ? 

Opinion  of  the  court  delivered  by  W.  Tiightnan,  Ch.  J.  On  the  case 
thus  stated,  the  question  submitted  to  the  court  is,  whether  the 
plaintiff  is  entitled  to  recover  for  a  total  loss  ? 

In  resolving  this  question,  1  shaH  divide  it  into  two  points* 

1.  Did  there  ever  exist  a  total  loss  ? 

2.  Supposing  that  there  once  existed  a  total  loss,  has  any  circum- 
stance occiirred  which  excludes  the  plaintiff  from  recovering  for 
more  than  a  partial  loss  ? 

1.  The  case  before  us  included  one  of  the  risks  expressly  mention- 
ed in  the  policy,  a  taking  at  tea.  But  it  has  been  objected  that  this 
taking  was  not  by  an  enemy,  and  that  when  a  belligerent  takes  |l 
neutral,  it  is  to  be  presumed  that  the  taking  is  only  for  the  purpose  of 
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by  the  ^captors  as  prize,  it  is  such  a  capture  as  gives  Rhinetander 

the  iosured  a  complete  ri^ht  to  abandon ;  and  to  recover         ▼• 

as  for  a  total  loss.     Although  the  Manhattan  and  cargo  Pennsy?van5fc 


seairching  lor  the  property  of  his  enemy,  or  ^ods  contraband  of  war, 
and  that  in  the  end,  justice  will  be  done  to  uie  neutraL    To  a  certain 
extent  there  is  'weight  in  this  distinction  »  but  it  must  not  be  carried 
too  far.      At  the  time  when  the  capture  in  question  was  made, 
the  United  States  acknowledjp^d  the  right  of  l^e  British  to  detain 
their  vessels  for  the  purpose  of  a  reasonable  search.    The  bare  taking 
of  the  Tessel,  tlierefore»  could  by  no  means  constitute  a  loss ;  and  if 
under  suspicious  circumstances  she  should  he  carried  into  port^  to 
M}rd  an  opportunity  for  a  complete  investigation,  perhaps  even  tliat 
ought  not  of  itself  to  be  considered  as  a  total  loss.    On  this,  however, 
I  i^ve  no  opinion.    But  when  the  captor,  having  carried  the  vessjel 
iato  port,  and  completed  the  examination  of  the  cargo  and  papers, 
instead  of  discharging  her,  proceeds  to  libel  her  as  prize,  I  think  tlie 
loss  IS  complete.  The  property  is  no  longer  subject  to  tbe  command  of 
the  owner,  and  it  is  unreasonable  that  he  should  wait  the  event  of 
judicial-  proceedings,  which  may  continue  for  years.    The  case  of  an 
embargo  is  less  strong,  because  there  the  confiscation  of  tlie  proper- 
ty is  not  intended,  and  a  temporaiy  interruption  of  the  voyage  is  all 
that  in  genera]  is  to  be  apprehended.    Yet  the  assured  is  not  obliged 
to  wait  the  result,  hut  may  abandon  immediately  on  receipt  of  in- 
telligence of  the  embargo.    Not  many  judicial  decisions  have  been 
produced  on  the  point  in  question.    Where  principles  are  strong,  it  is 
sufficient  that  thei'e  have  been  no  decisions  to  the  contrary.     It  ap- 
pears, however,  that  in  the.  state  of  New- York,  the  precise  point  has 
been  determined.     In  tlie  case  of  Mumfird  v.  Church,  decided  in  tlie 
supreme  court  of  New- York,  July  term,  1799,  the  assured  recovered 
he  a  total  loss   where  there  was  li  capture,  carrying  into  port,  and 
libelling  by  a  British   captor,   although  pfier  the  abandonment  the 
property  was  restored.  It  is  necessary  that  some  general  rule  should 
be  established  ;  some  line  drawn  by  which  the  assured  may  know  at 
what  time  he  has  a  right  to  abandon.    In  most  cases  the  voyage  is  ex- 
tremeiy  injured  by  proceedings  in  the  court  of  admiralty,  and  the 
event  is  doubtful.    For  it  cannot  be  denied,  that  of  late  such  strange 
occurrences  have  taken  place,  in  war  and  politics,  as  have  very  much 
affected  the  principles  and  practice  of  foreign  courts  of  admiralty. 
Whatever  may  be  said  of  the  law  of  nature  and  nations,  and  the  im- 
mutaU^principles  of  justice,  we  see  very  plainly  that  the  courts 
obey  mk  4li\l  of  the  sovereign  power  of  their  country ;  and  this  will 
fluctuates  with  the  circumstances  of  the    times.    1  am,  therefore, 
of  opinion,  that  both  by  the  words  and  spirit  of  a  policy  of  insurance, 
the  assured  may  abandon  when  he  receives  intelligence  of  the  libel- 
ling of  his  vessel. 

2.  This  brings  me  to  the  consideration  of  the  second  point.  *  Has 
any  circumstance  occurred  "  which  limits  the  plaintiff  to  a  recovery 
for  only  a  partial  loss  V* 

It  is  contended  that  sucK  an  event  has  occurred ;  that  the  vessel  was 
acquitted  by  decree  of  the  court  of  admiralty ;  that  after  acquittal 
i^e  proceeded  on  her  voyage*  and  that  one  of  the  owners  was  on 
the  spot,  and  knew  of  the  acquittal*  I  do  not  think  tliere  is  much 
weight  in  tlie  circumstance  of  one  of  the  owners  being  on  ttte  spot, 
because  the  general  agent  of  all  the  owners  was  in  Philadelphia. 
This  general  agent  effected  the  insurance,   and  conducted  all  the 


.  ■  1  ■■> 
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ShineiaQder  *were  acquitted  by  the  viceadmirahy  court  before  tbe 

Tni  Co.  of    return  of  the  writ  in  the  present  case,  yet  the  acquittal^ 

Pennsylvania,  as  to  the  cargo,  was  suspended  by  the  appeal ;  and  the 

business  with  the  underwriters,  and  the  owner  who  was  in  New  Prori- 
dence  gave  him  intelligence  of  what  occurred  from  time  to  time,  and 
by  no  means  intended,  from  any  thing  that  appears,  to  restrain  him 
from  making  an  abandonment.  It  is  true  that  the  vessel  proceeded 
on  her  voyage  afte^  she  was  restored ;  but  it  is  not  stated,  nor 
can  the  court  presume,  that  any  of  the  owners  acted  in  a  manner 
inconsistent  with  the  abandonment  made  by  their  agent.  It  was 
proper,  at  all  events,  to  pursue  the  voyage  for  the  benefit  of  whoever 
mig^tbe  interested  in  it.  This  is  the  usual  practice,  and  a  practice 
authorized  by  the  policy,  and  very  much  for  the  advantage  of  the  un- 
derwriters. 

The  only  difficulty  in  the  case  before  the  court  arises  from  this 
circumstance  ;  that  before  the  action  was  brought  the  vessel  was  re- 
stored, and  even  at  the  time  of  the  abandonment  there  was  a  decree 
of  acquittal,  although  restitution  does  not  appear  to  have  been  ac- 
tually made  till  some  days  after.  The  counsel  for  the  defendiant 
have  relied  much  on  the  opinion  of  Lord  Mansfield  in  the  case  of 
Jfanulton  v.  MendeZf  to  establish  this  principle,  that  a  policy  of  in- 
surance, being  in  its  nature  a  contract  of  indemnity,  the  plaintiff  cAi 
recover  no  more  than  the  amount  of  bis  actual  loss  at  the  commence- 
ment of  the  action.  There  is  no  doubt  of  the  soundness  of  the 
principle :  I  mean  that  a  policy  is  a  contract  of  indemnity.  The  only 
question  is,  at  vihat  period  ihe  rights  of  the  parties  are  to  be  tested 
by  this  principle;  whether  at  the  time  of  abandonment  or  of  the 
commencement  of  the  action.  I  have  considered  attentively  the  case 
of  Hamilton  v.  MendeZ'  It  must  be  obvious  to  every  one,  that 
the  decision  in  that  case  was  perfectly  right*  It  was  simply  this  ; 
that  a  man  shall  not  be  permitted  to  abandon  and  recover  for  a  total 
loss,  when  he  knew  at  the  time  of  his  ofier  to  abandon,  that  his 
property  which  had  been  lost  was  restored," and  the  voyage  very  lit- 
tle injured.  .  But  in  reading  the  opinion  of  Lord  Mansfield,  we  find  a 
want  of  accuracy,  with  which  that  great  man  was  seldom  chargeable. 
Sometimes  it  appears  as  if  he  thought  the  period  for  fixing  the  rights 
'  of  the  insurers  and  the  insured  was  the  commencement  of  the  suits 
sometimes  the  time  of  abandonment,  and  sometimes  he  eVen  seems 
to  have  extended  his  ideas  so  far  as  the  time  of  the  verdict.  But 
finally  he  explicitly  declares,  that  he  decides  nothing  but  th||  point 
before  him.  He  seems  to  have  felt  a  little  sore  at  the  imj^roper  ap- 
plication of  some  general  expressions  used  by  him  in  the  case  q£Go99 
v.  Withers.  Anxious  to  cut  off  all  pretence  for  doing  the  'same  in 
Hamilton  v.  Mendez,  he  has  taken  too  much  pains  to  avoid  the  pos* 
sibility  of  misrepresentation.  Hence  his  argument,  considered  in  the 
whole,  is  not  altogether  clear  and  consistent.  Upon  the  whole  of 
this  case  of  Hamilton  v.  Mendez,  I  think  it  most  safe  to  confine  its 
authority  to  the  point  actually  decided,  which  was  very  different  from 
that  we  are  now  considering.  Some  period  must  be  fixed  for  deter- 
mining the  right  of  the  parties.  To  limit  it  to  the  time  of  commen- 
cing the  action  would  be  of  little  service  to  the  insurers;  for  the 
law  being  once  so  established,  an  action  would  be  brought  in  every 
instance  on  the  first  default  of  payment.  The  time  of  .abandonment 
seems  the  most  natural  and  convenienit  period  ;  because  the  assured 
must  make  his  election  to  abandoiit>r  not,  in  a  reasonable  9pA  short 
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'^property  was  not,  in  fact,  put  into  the  possession  of  the   RhineUndcr 
freigbtersj  until  they  had  given  security  to  its  full  value,     j„,  J^  ^ 
to  return  it  to  the  captors  in  case  the  sentence  of  ac-  Penniyivjuiui. 
9uittal  ^should  be  reversed.     As  to  them,  therefore^ 
die    property  was  not  restored     It  never  arrived  in  ^^ 

safety.     Its   trial  was  still  pending,  and  if  it  should 
finally  be    condemned,  the  freighters  would  never  be 
liable  to  the  plaintiff  for  the  freight.     As  to  the  plain- 
tifip,  therefore,  it  still  continues  a  total  loss  of  the  freight. 
He  cannot,  in  any  event,  recover  it  from  the  freighters 
until  the  appeal  is  decided,  and  if  that  decision  should 
be  against  the  latter,  his  only  chance  would  be  in  the 
hope  of  justice  from  the  courts  of  the  captors,  who, 
^pon  condemnation  of  i;he  cargo,  sonietimes  order  the 
freight  to  be  paid  to  the  owner  of  the  ship,  if  he  is  a 
fair  neutral,  and  has  no  interest  in  the  cargo.     Nothing 
but  relieving  the  freighters  from  the  securitv  they  had 
given  for  the  cargo,  could  entitle  the  plaintiff  to  recover 
against  tAeifu    Tli^e  underwriters,  therefore,  were  bound 
either  to  pay  to  the  plaintiff  the  amount  they  had  in- 
sured, or,  by  giving  such  counter  security  as.  should  in- 
demnify the  freighters,  give  the  plaintiff  a  right  of  ac- 

time  after  he  hears  of  the  loss,  and  the  property  being  transferred 
l^  the  abandonment,  can  never  aften¥ards  be  claimed  by  the  assured. 
Want  of  mutualitv  is  want  of  justice.  There  is  no  reason  why  the 
assured  should  be  bound,  but  the  assurer  left  free  to  take  advantage 
of  events  subsequent  to  the  abandonment. 

It  has  been  contended  by  the  plaintifPs  counsel  that  the  right  to 
abandon  would  not  have  been  affected,  ev^n  if  the  property  had  been 
restored  at  the  time  of  the  abandonment,  because  the  restitution  was 
unknown  to  the  plaintiffl  As  to  this,  I  give  no  opinion.  It  is  unne- 
cessary; because  it  is  stated  that  the  vessel  remained  in  the  custody  of 
tke  eaptorg,  at  the  time  of  the  abandonment  The  defendants' counsel 
have  urged  that  this  was  the  fault  of  the  captain,  or  of  one  of  the  own- 
ers, who  was  then  at  New  Providence,  because,  after  a  decree  of  ac- 
quittal* a  writ  of  restitution  might  have  been  sued  out.  But  it  not 
beings  stated  that  there  was  any  fault  or  negligence  in  the  cap- 
tain or  owner,  I  do  not  think  that  the  court  can  infer  it ;  it  being 
stated  that  the  vessel  remained  in  the  custody  of  the  captors,  we  must 
presume  that  the  custody  was  legal.  Whether  for  the  purpose  of 
giving  the  captors  an  opportunity  of  entering  an  appeal,  or  for 
<«rhat  purpose  it  was  the  restitution  was  delayed,  we  are  at  a  loss  to 
determine.  But  as  restitution  was  not  actually  made,  and  as  the 
plaintiff  was  ignorant  even  of  the  decree  of  acquittal,  his  right  to 
abandon  remiuned  unimpaired. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiff  i4  entitled  to  re- 
career  Jor  a  total  loss. 

Vol,.  IV. .  E 
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Rhinei«Dder  ^Jon  against  them.    The  latter  part  of  the  alternative 
Ids.  Co.  of   ^^  defendants  have  refused.    The  case  of  Da  Costa  v* 
PennsyKania.  Ncwnham^  2  T»  B.  407*  shows  that  the  underwriters 
"""""^    were  bound  to  give  such  counter  security,  or  to  pay  the 
amount  insured.    The  property  never  came  free  into 
the  hands  of  the   freighters.     The  right  of  action  de- 
pends upon  the  facts  existing  at  the  time  of  abandon-^ 
ment.     In  the  case  of  Mumford  v.  Churchy  decided  by 
the  supreme  court  of  New- York,  at  July  term,  1799, 
the  assured  recovered  notwithstanding  a  restoration  be^ 
fore  abandonment.     But  the  assured  cannot  retract  his 
abandonment,  and  it  is  not  just  that  one  party  should 
be  bound,  and  the  other  at  liberty.     If  the  plaintiff 
had  a  right  to  abandon,  the  defendants  were  bound  to 
accept. 

^or  the  defendants,  Rawle  and  Lewis  contended, 
1.  That  there  never  was  a  total  loss;  and,  conse- 
quently, the  plaintiff  never  had  a  right  to  abandon. 
*  36  ^2.  Thac  before  the  action  was  brought,  the  vessel 

was  acquitted,  and  therefore  no  fight  of  action  ex- 
iiSted. 

3.  That  before  the  return  of  the  writ,  the  vessel  and 
cargo  had  arrived  in  safety  at  the  port  of  destination, 
and  the  freight  was  earned,  and  that  the  plaintiff  might 
recover  it  from  the  freighters. 

4.  That  the  plaintiff  had  voluntarily  suffered  the 
cargo  to  be  delivered  without  payment  of  the  freight, 
and  had  lost  his  lien  on  the  goods  by  his^own  folly,  and, 
therefore,  had  no  right  to  recover  from  the  underwri- 
ters. 

They  admitted  that  the  defendants  were  liable  for  a 
partial  loss  to  the  amount  of  the  charges,  expenses,  &c. 
in  consequence  of  the  capture ;  but  denied  that  the 
plaintiff  could  cl^im  for  a  total  loss.  The  information 
received  at  the  time  of  the  offer  to  abandon  was  only 
of  an  arrest  and  detention ;  which,  as  the  Manhattan 
was  a  neutral  vessel,  must  be  presumed  to  be  only  for 
the  purpose  of  exercising  the  belligereiit  right  of  search; 
atfd  Such  a  detention  has  never  been  holdeh  to  give  a 
right  to  abandon.  But  a  capture  by  a  friend  differs 
from  a  capture  by  an  enemy.  Parij  66.  It  is  presumed 
that  the  courts  of  our  friend  will  do  us  justice,  and  re- 
store our  property  without  delay.    Hence  no  salvage  is 
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ntLowed  for  the  recapture  of  a  neutral  from  the  power  Wdneiander 
of  one  of  the  belligerents,  unless  under  very  particular     ina.Caof 
circumstances.     If  the  capture  of  a  neutral  be  not  fol-  PennsyiTanuu 
loired  by  condemnation,  it  is  not  a  total  loss,  unless  the     -~~-^ 
voyage  be  wholly  broken  up.  Park^  79.  Saloticct  v.yohn- 
sen*  The  right  of  search  (admitted  by  our  treaty)  gives  a 
right  to  send  the  neutral  into  port  for  examination,  and 
for   that  purpose   the  belligerent  may  put  a  force  ou 
board,  and  take  out  part  of  the  original  crew.     The 
mere  capture,  ordering  her  into  port,  taking  out  part 
of  the  crew  and  putting  other  men  on  board,  gave  no 
right  to  abandon,  and  yet  the  abandonment  is  founded 
apon  those  facts  only.     The  defendants  were  not  obli- 
^d  to  accept  the  abandonment     It  ought  to  have  been, 
accompanied  by  a  cession.      No  subsequent  event  can 
make  it  valid.  It  was  not  accepted,  and,  therefore,  "^did  4(  37 

not  bind  either  party.  The  information  ought  to  be 
such  at  the  time  of  abandonment,  that  the  under- 
writer may  know  whether  he  ought  to  accept  it  or  not. 
He  should  be  able  to  decide  whether  he  ought  to  un- 
ilertake  the  defence  of  the  propeity.  The  insured  can- 
not abandon,  unless  Upon  information  of  facts  which 
show  a  total  loss.  Subsequent  events  cannot  be  cou- 
pled with  a  prior  offer  to  abandon.  Suppose  the  insured 
should  say,  I  heard  of  a  gale  of  wind  ;  I  offer  to  aban- 
don, although  I  have  heard  of  no  loss ;  could  that  avail 
him  ?  In  the  case  of  Suydam  &f  Wyckoffv.  The  Ma* 
rine  Insurance  Company^  1  Johns.  181.  the  supreme 
court  of  the  state  of  New- York  decided  that  the  in- 
sured cannot  avail  himself  of  a  subsequent  event,  with- 
out a  new  abandonment.  It  is  admitted. that  the  facts, 
and  not  the  information,  decide  the  right  to  abandon, 
but  there  must  be  information  of  sufficient  facts  at  the 
time  of  abandonment.  A  detention  for  examination 
doe«  not  necessarily  destroy  the  voyage,  or  even  ren- 
der it  probable  that  the  voyage  wiU  be  broken  up. 
Whenever  the^c^  appears  that  the  voyage  is  destroyed, 
and  the  jury  finds  the  fact  to  be  so,  (for  it  is  not  a  mat- 
ter of  law,)  it  is  a  total  loss.  There  is  no  printed  re- 
port of  the  case  of  Mumford  v.  Churchy  and,  therefore, 
cannot  examine  its  principles,  (a) 


<«)  Livingston,  J.  That  da»e  waa  reversed,  in  principle,  by  the 
eoait  of  errors,  in  'Fimberly  t.  Church,  And  the  law  now  established  by 
that  ease  in  New-York  is,  that  if,  at  the  time  of  abandonment^  the  property 
haa  been  actuaUy  restored,  the  abandonment  is  iwoaUd, 


37  SUPREME  COURT  U.  S. 

Rhiaeittidep       But  the  restitution  of  the  cargo,  although  on  securi«» 
Ins.  Co.  of    ty,  is  a  legal  restitution.     The  freight  never  was   in 

PenttsjivMiia.  danger.  If  it  has  been,  it  was  in  consequence  of  facts 
"■— ""■^  which  would  have  discharged  the  underwriters.  If  the 
voyage  was  lawful,  freight  would  have  been  allowed, 
even  upon  enemies'  goods,  and  although  the  voyage 
was  not  ended.  Whether  the  cargo  be  condemned  or 
not,  the  shipowner  is  entitled  to  his  freight.  The  only- 
ground  upon  which  a  British  court  of  admiralty  wiU 
refuse  to  allow  freight,  is  a  ground  which  would  also 
discharge  the  underwriters,  viz.  that  the  shipowner 
was  not  a  fair  neutral.  1  Rob.  245.  (^Amer.  ed.)  The 
Copenhagen.    2  Rob.  64.  The  Rebecca.    3  Rob.  88.  The 

*  38  ^Racehorse.     3  Rob.  245.  The  Atlas.    4  Rob.  279.  282. 

The  Frow  Henrtca.     3  Bos.  £s?  PuU.  291.   Touteng  v. 
Hubbard.     It  is  only  a  delay  in  receiving  the  freight. 
If  the  plaintiff  is  to  be  considered  as  a  fair  neutral  ship* 
owner,  he  must  eventually  recover  the  freight,  either 
from  the  owners  of  the  cargo,  or  the  captors ;  and  if 
he  is  not  such  a  fair  neutral  shipowner,  the  warranty 
in  the  policy  is  falsified,  and  the  defendants  are  not 
liable.     Suppose  the  delay  had  been  caused  by  any  of 
the  other  perils  insured  against,  such  as  a  violent  storm 
driving  the  ship  off  from  the  coast,  or  a  long  course  of 
contrary  winds,  &c.  the  inconvenience  to  the  plaintiff 
'  would  have  been  the  same,  and  yet  he  would  have  no 
right  to  abandon.     The  defendants  did  not  undertake, 
that  the  voyage  should  be  performed  in  any  given  time, 
nor  to  be  liable  for  the  wear  and  tear  of  the  ship,  tackle, 
&c.  in  consequence  of  such  protracted  voyage.     The 
defendants  have  a  right  to  avail  themselves,  in  their 
defence,  of  the  very  evidence  produced  on  the  trial  of 
the  libel,  and  even  of  the  sentence  of  condemnation,  if 
it  proceed  upon  grounds  inconsistent  with  the  warran- 
ty.    The  defendants  were  not  bound  to  give  the  coun- 
ter security ;  because  the  plaintiff's  vessel  had  been  re- 
stored^ to  him  without  security  ;  and  it  cannot  be  right 
that  the  defendants,  who  are  not  underwriters  upon  the 
cargo,  should  give  security  to  its  whole  amount,  in  or- 
der to  enable  the  plaintiff  to  recover  the  freight  from 
the  freighters. 

But  die  freight  was  earned,  and  the  freighters  were 
liable  to  the  plaintiff  before  the  defendants  were  bound 
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to  plead.    The  vessel  and  cargo  had  arrived,  and  the  RWnei«nder 
defendants  may  now  set  up  that  fact  as  a  defence.  iq,.  qq,  of 

If  a  vessel,  supposed  to  be  lost,  be  abandoned  to  the  PenosyivMii»> 
underwriters,  and  a  suit  brought  upon  the  policy »  but 
before  plea  pleaded,  the  vessel  arrive  in  safety ;  the  un- 
derwriters may  plead  this  fact,  or  give  it  in  evidence, 
and  it  will  be  a  good  defence.  In  Hamilton  v.  MendeZy 
2  Burr,  1214.  Lord  Mansfield  says,  *^  We  give  no  opi- 
nion how  it  would  be  in  case  the  ship  or  goods  be  re- 
stored in  safety,"  ^*  between  the  commencement  of  the 
action  and  the  verdict."  And  in  Sullivan  v.  Montague^  » 
Doug,  112.  he  says,  ^^  actio  non  goes,  in  every  case,  to 
*the  time  of  pleadings  not  to  the  commencement  of  the  m  39 

action."  The  declaration  is  the  beginning  of  the  aclion. 
Co*  litt.  126.  a.  And  even  after  plea  pleaded,  if  any 
matter  of  defence  arise,  the  defendant  may,  and  indeed 
if  he  would  not  for  ever  lose  the  benefit  of  it,  he  must, 
plead  it  as  a  i^lt^ipuis  darrein  continuance,  Telv.  141. 
Ewer  V.  Motle, 

But  the  plaintiff  has  never  made  a  cession  to  the  un- 
derwriters of  his  right  to  the  freight,  and  of  the  means 
of  obtaining  it.  He  had,  by  a  covenant  in  the  charter- 
pariy,  given  up  his  lien  upon  the  cargo ;  a  fact  un- 
known to  the  defendants,  and  which  ought  to  have  been 
^sclosed.  He  had  also,  without  the  defendants'  con- 
sent, left  the  question  of  freight  to  arbitrators,  who 
have  not  yet  decided. 

BigersoUy  in  reply. 

The  question  whether  the  cargo  shall  be  restored  to 
its  owners,  is  still  pending  in  the  court  of  admiralty, 
and  if  the  plaintiff  had,  at  any  time,  a  right  to  recover 
the  freight  from  the  underwriters,  that  right  still  con- 
tinues. On  the  first  intelligence  of  the  capture,  the 
plaintiff  offered  to  abandon  ^  and,  according  to  the  true 
state  of  the  facts,  he  had  then  a  complete  right  to 
abandon.  Although  the  property  was  neutral,  yet  it 
was  captured  as  prize.  It  was  treated  by  the  captors 
as  enemy-property.  It  was,  in  fact,  taken  jure  belliy 
and,  therefore,  it  can  make  no  difference,  in  principle, 
whether  the  nation  of  the  captors  be  at  peace  or  at  war 
with  the  nation  of  the  captured  vessel  and  cargo.  It 
was  seized  as  prize  of  war ^  and  the  question  of  neu- 
trality is  still  to  be  decidcrd*     The  delivery  of  posses- 
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Rhineiander  sioQ,  Upon  security,  18  HO  more  a  restitution  of  the 
I08.  Co.  of    cargo,  than  if  the  owners  had  purchased  it  under  a  dcm 

Pcnnsjivania.  cree  of  condemnation.  It  has  not  arrived  safe;  it  is 
—""■^  burdened  with  an  encumbrance  to  its  full  value.  The 
circumstances  detailed  by  the  second  mate,  in  his  first* 
information  to  the  plaintiff,  clearly  showed  that  the  sei-- 
zure  was  made  of  the  property  as  prize  of  war.  It  is 
said  the  abandonment  was  made  too  soon.  In  Fuller 
V.  M^Call,  2  DalL  219.  the  plaintiff  was  holden  to  be 
too  late,  because  he  did  not  abandon  upon  receipt  of 
the  first  intelligence^  although  the   information  came 

*  40  from  a  *stranger.     But  here  the  information  was  given 

by  an^  oflScer  of  the  ship,  an  eye  witness,  and  the  vessel 
was,  in  fact,  libelled  as  prize  of  war.  The  insured  is 
bound  to  abandon  in  a  reasonable  time  after  receiving 
the  intelligence,  so  that  the  underwriter  may  take,  mea- 
sures to  save  what  he  can  to  indemnify  himself;  and 
no  objection  can  be  made  that  the  insured  abandoned 
too  soon,  if  subsequent  information  prove  that  Y^t.  had 
then  a  right  to  abandon. 

Whether  this  be  strictly  a  capture  or  not,  is  in^mate- 
rial,  as  one  of  the  risks  insured  against  is  taking  at  sea; 
and  as  this  taking  was  with  the  view  of  seizure  as  prize, 
on  suspicion  of  its  being  enemy-property,  it  is  within 
the  principle  of  belligerent  capture.      The    right  of 
search  gives  no  right  to  dispossess  the  owner  of  his 
vessel,  either  according  to  the  law  of  nations,   or  to 
our  treaty  with  Great  Britain.     But  if  such  right  did 
exist,  an  unreasonable  detention  gives  a  right  to  aban- 
don ;  and  whenever  a  vessel  is  libelled,  if  the  insured 
means  to  claim  for  a  total  loss,  he  ought  to  abandon, 
in  order  to  give  the  underwriters  a  right'to  defend  the 
property  in  the  court  of  admiralty.     The  insured,  after 
an  offer  to  abandon,  is  not  bound  to  defend  the  pro- 
perty.    The  libel  was  filed  eight  days  before  the  aban- 
donment, but  that  fact  was  not  necessary  to  give  the 
right  to  abandon. 

tt  has  been  said  that  the  books  furnish  no  case  in 
which  the  capture  by  a  friend  has  been  decided  to  be  a 
total  loss.  B}lt  Marshall^  in  p.  422.  and  435.  considers 
the  law  as  settled,  that  a  capture  by  a  friend,  under 
pretence  of  enemy's  goods,  must  be  considered  as  a 
capture,  because  it  is  done  as  an  act  of  hostility*  The 
uncertainty  of  the  duration  of  the  detention,  puts  it 
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apon  tbe  same  principle  as  the  case  of  an  embargo.  A  Rluneiandcr 
capture  is  a  total  loss,  although  a  condemnation  never  i^  co.  of 
talcs  place.     2  Burr*  694.  697*  Goss  v.  Withers,  Pennsylvania. 

An  actual  deed  of  cession  was  not  necessary,  be-  "~— " 
cause  the  offer  to  abandon  was  not  absolutely  accepted. 
The  offer  to  cede  the  plaintiff's  right  was  sufficient. 
The  covenant  in  the  charter-party  to  relinquish  the 
lien  on  the  cargo  for  freight,  upon  other  security  being 
given,  did  not  affect  the  interests  of  the  underwriters. 
The  security  stood  in  the  place  of  the  cargo ^  and  was 
abuodantly  sufficient. 

^Marshall,  Ch.  J.  delivere4  the  opinion  of  th,e  *41 

court,  as  follows  :  « 

The  Manhattan,  a  neutral  ship,  while  prosecuting 
the  voyage  insured,  was  captured  by  a  belligerent 
cruiser,  the  second  mate  and  twenty-one  of  the  hands 
were  talren  out,  and  two  British  officers  and  fifteen 
seamen  put  on  board,  and  she  was  ordered  into  a  Bri- 
tish port.  The  mate  soon  afterwards  arrived  in  the 
United  States  in  another  vessel.  On  the.  26th  of  Fe- 
bruary, 1805,  he  gave  information  of  these  facts  to  the 
owner  of  the  Manhattan,  who,  on  the  28th  of  the  same 
month,  conununicated  it  to  the  insurers,  and  offered  to 
abandon  to  them.  On  the  2d  of  Aprilpayment  of  the 
freight  was  demanded  and  refused.  The  Manhattan 
was  carried  into  Bermuda,  and  libelled  as  prize  of 
war.  On  the  20th  of  April  in  the  same  year,  both 
vessel  and  cargo  were  acquitted.  From  this  sentence, 
so  far  as  respected  the  cargo  only,  an  appeal  was  prayed, 
which  does  not  appear  to  have  been  decided.  The 
cargo  was  delivered  to  the  owners  on  their  giving  se- 
curity, and  on  the  8th  of  July  the  vessel  and  cargo  ar- 
rived at  the  port  of  destination.  The  underwriters  ha- 
ving refused  to  give  counter  security,  this  action  was 
brought  on  the  6th  of  June,  after  the  vessel  was  libe-  " 
rated,  and  before  her  arrival  at  the  port  of  destination. 
The  policy  is  on  the  freight. 

The  question  referred  to  this  court  is,  whether  the 
facts  stated  entitle  the  insured  to  recover  against  the 
underwriters  for  a  total  loss. 

In  examining  this  question,  the  material  points  to  be 
determined  are, 


41  •  SUPREME  COURT  U.  S. 

Rhineiander       j-jst.  Had  the  insured  a  right  to  abandon  when  the 
Ina.  Co.  of    offer  was  made  ? 
Pennsylvania.      2d.  Have  any  ciitumstances  since  occurred  which 
"""*"^    affect  this  right  ? 

These  are  important  questions  to  the  commercial  in- 
terest of  the  United  States,  and  ought  to  be  settled  with 
as  much  clearness  as  the  case  admits. 
Hr  42  ^It  is  universally  agreed,  that  to  constitute  a  right 

to  abandon,  there  must  have  existed  a  total  loss,  occa- 
sioned by  on^of  the  perils  insured  against;  but  this 
total  loss  may  be  real^  or  legal.  Where  the  loss  is 
real^  a  controversy  can  only  respect  the  fact ;  but  the 
.  circumstances  which  constitute  a  legal,  or  technical 
loss,  yet  remain,  in  many  cases,  open  lor  consideration* 
It  has  been  decided  that  a  capture,  by  one  bellige- 
rent from  another,  constitutes,  in  the  technical  sense  of 
the  word,  a  total  loss,  and  gives  an  immediate  right  to 
the  insured  to  abandon  to  the  insurers,  although  the 
vessel  may  afterwards  be  recaptured  and  restored* 

tt  has  also  been  decided  that  an  embargo  or  deten-  - 
tion  by  a  foreign  friendly  power,  constitutes  a  total 
loss,  and  warrants  an  immediate  abandonment.  But  the 
capture,  or  taking  at  sea  of  a  neutral  vessel  by  a  belli- 
gerent, is  a  case  on  which  the  courts  of  England  do 
not  appear  to  have  expressly  decidedi  and  which  must 
depend  on  general  principles,  on  analogy,  and  on  a 
reasonable  construction  of  the  contract  between  the 
parties. 

A  capture  by  an  enemy  is  a  total  loss,  although  the 
property  be  not  changed,  because  the  taking  is  with  an 
intent  to  deprive  the  owner  of  it,  and  because  the 
hope  of  recovery  is  too  small,  and  too  remote  to  sus- 
pend the  right  of  the  insured,  in  expectation  of  that 
event. 

If  a  neutral  ship  be  captured  as  enemy-prbpert}', 
the  taking  is  unquestionably  with  a  design  to  deprive 
the  owner  of  it ;  and  the  hope  of  recovery  is  in  many 
cases  remote,  since  it  may  often  depend  on  an  appellate 
court ;  and  though  not  equally  improbable  as  in  the 
case  of  capture  by  an  enemy,  is  not  so  certain  as  is 
stated  in  argument  by  the  counsel  for  the  defendants. 
The  distinction  between  a  capture  by  an  enemy  and 
by  a  belligerent  not  an  enemy,  has  not  been  taken  in  the 
cases  adjudged  in  England,  so  far  as  those  cases  have 
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been  laid  before  the  court,  and  the  best  general  writers  ithineiaader 
seem  to  arrange  them  in  the  same  class*    2  Mafihall^    Tnt.Ca  of 

422.  4S5«  Pennsylvaoia. 

♦It  has  been  also  determined,  that  a  total  loss  existed 
io  the  case  of  an  embargo,  or  the  detention  of  a  foreign  ^^ 

pnnce* 

In  one  case  cited  at  the  bar,  {Saloucci  v.  Johnson^  the 

court  of  king's  bench  determined  that  an  illegal  arrest 

at  sea  amounted  to  a  detention  hy  a  foreign  prince,  and 

although  that  case  has  since  been  overruled  in  England^ 

so  far  as  it  decided  that  to  resist  a  search  did  not  justify 

a  seizure,  yet  the  principle  that  an  arrest  at  sea  was  to 

be  resolved  into  a  detention  by  a  foreign   power,  has 

not  been  denied.     Marshall^  (435.)   after  noticing  the 

contrary  decisions  respecting  the  right  of  a  neutral  to 

resist  a  search,  adds  *^  yet  the  above  case  of  Saloucci  v. 

yohnson  may  nevertheless,  I  conceive,  be  considered 

Bs  an  authority  to  prove,  that  if  a  neutral  ship  be  un« 

UtzvfuUy  arrested  and  detained  by  a  belligerent  cruiser, 

for  any  pretended  offence  against  the  law  of  nations,  this 

would  be  a  detention  of  princes/' 

That  a  detention  of  a  foreign  power  by  embargo,  or 
odierwise,  warrants  an  abandonment,  is  well  settled.  3 
Manhall^  483. 

The  opinion  given  by  the  court  of  king's  bench  in  the 
case  of  Saloucci  v.  yohnson^  goes  no  furth&r  than  to 
establish  that  an  unlawful  arrest  at  sea  is  to  be  consider- 
ed as  the  detention  of  a  foreign  prince.  Whether  the  \ 
arrest  can  only  be  considered  as  uniawful  when  the  cause 
alleged,  if  true,  is  not  in  itself  sufficient  to  justify  a 
seizure,  or  when,  if  true,  it  would  be  sufficient,  but  is  ^ 

in  reality  contrary  to  the  fact,  is  not  stated.  In  poi^t 
of  reason,  however,  it  would  seem  that  when  an  arrest 
is  made  at  sea  by  a  person  Acting  imder  the  authority  of 
a  prince,  the  detention  is  as  much  the  detention  of  princes 
in  the  one  case  as  in  the  other. 

In  die  case  of  an  embargo,  the  detention  is  lawful. 
The  tight  of  any  power  to  laty  an  embargo  has  not  been 
questioned.      Yet  it   is  universally  admitted,  that  an 
embargo  constitutes  a  detention  which  aipotints,  at  the         «  . 
time,  to  a'  total  loss,  and  warrants  an  abandonment. 

*In  what  consists  the  difference  between  a  detention  4f^  44 

occasioned  by  an  embargo,  and  a  detention  occasioned 
by  an  arrest  at  sea  of  a  neutral  by  a  belligerent  power? 
Vol..  IV.  F 
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Rhineiander       An  embargo  is  not  laid  wkh  a  view  ta  deprive  the 
Itis.  Co.  of    owner  of  his  property,  but  the  arrest  is  made  with  that 
Veiuisjivania.  view»     In  the  £[rst  case,  therefore,  the  property  detain^ 
'""-""'     ed  b  not  iij  hazard  f  in  the  last,  k  always  i&  in  hazard. 
So  far  the  claim  to  abandon  on  an  arrest  is  supported  by 
stronger  reason  than  the  claim  to  abandon  when  detail- 
ed by  an  embargo. 

But  it  is  argued  that  the  duration  of  an  embargo  has 
no  definite  limitation,  while  a  neutral  vessel  may  count 
on  being  instantly  discharged.  Such  is  the  rapidity  of 
proceeding  in  a  coiirt  of  admiralty,  that  its  mandate  of 
restoration  is  figuratively  said  to  be  ^^  borne  on  the  wings 
of  the  wind." 

Commercial  contracts  have  but  little  connection  with 
figurative  language,  and  are  seldom  righdy  expounded 
by  a  course  of  artificial  reasoning.  Merchants  generally 
regard  the  fact  itself;  and  if  the  fact  be  attended  to, 
an  embargo  seldom  continues  as  long  as  the  trial  of  a 
prize  cause,  where  an  appeal  is  interposed*  The  his* 
tory  of  modern  Europcj.it  is  believed,  does  not  furnish 
an  instance  of  an  embargo  of  equal  duration  with  the 
question  whether  the  cargo  of  the  Manhattan  be  or  be 
not  ^  lawful  prize.  The  .reasoning  of  the  books  in  the 
case  of  a  capture  by  an  enemy,  and  of  an  embargo,  applies 
in  terms,  but  certainly  in  reason,  to  an  arrest  by  a  belli- 
gerent, not  an  enemy.     2  Marshall^  483. 

The  reasoning  of  the  English  judges  in  all  the  cases 
which  have  been  read  at  bar,  and  their  deci«ions.  on  the 
question  of  abandonment,  have  received  the  attention 
pf  the  court.  To  go  through  those  cases,  woukl  protract 
this  opinion  to  a  length  unnecessarily  tedious.  With 
respect  to  them,,  therefore,  it  will  only  be  observed,,  that 
the  principles  laid  down  appear  to  be  appUcable  to  aa 
arrest  as  well  as  to  a  capture,  or  detention  of  foreign  pow- 
ers ;  ai\d  that  a  distinction  between  an  arrest  and  such, 
capture  or  detention,  has  never  been  taken. 
*  45  *The  contract  of  insurance  is  said  to  be  a  contract  of  in- 

demnity, and,  therefore,  (it  is  urged  by  the  underwriters, 
and  has  been  repeatedly  urged  by  them,)  the  assured  can 
Qtily  recover  according  to  the  damage  he  has  sustained. 
This  is  true,  and  has  uniformly  been  admiUed.  But  if 
full  comnensation  could  only  be  demanded  where  there 
was  an  actual  total  los5y  an  abandonment  could  only  take: 
place  where  there  was  nq^hing  to  abandon* 
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There  are  situations  in  which  the  delay  of  the  voy-  Rhindander 
age,  the  deprivation  of  the  right  to  conduct  it,  produce  ▼• 

inconveniences   to   the  insured,  for  the  calculation  of  5»\"nns^?^!^«. 

irhich  the  law  affords,  and  can  afford,  no  standard.     In    — '■> 

such  cases  there  is,  for  the  time,  a  total  loss  :  and  in  this 
state  of  things  the  insured  may  abandon  to  the  under- 
writer, who  stands  in  his  place,  and  to  whom  justice  is 
done,  by  enabling  him  to  receive  all  that  the  insured 
might  receive.  A  capture  by  an  enemy,  arid  an  embargo 
hy  a  foreign  power,  are  admitted  to  be  within  this  rule, 
and  a  complete  arrest  by  a  belligerent  not  an  enemy, 
seems,  in  reason,  to  be  equally  within  it. 

it  is,  therefore,  the  unanimous  opinion  of  the  conrt, 
that  where,  as  in  this  case,  there  is  a  complete  taking  at 
sea  by  a  belligerent,  who  has  taken  full  possession  of  the 
vessel  as  prize,  and  continues  that  possession  to  the  time 
<}f  the  abandonnient,  there  exists,  in  point  of  law,  a  total 
/osSf  and  the  act  of '  abandonment  vests  the  right  to  the 
thing  abandoned  in  the  underwriters,  and  the  amount  of 
insurance  in  the  assured. 

Sm  Have  any  circumstances  occurred  since  the  aban- 
donment, which  have  converted  thi6  total  into  a  partial 
loss? 

Without  reviewing  the  conduct  of  the  assured  subse- 
quent to  that  period,  it  will  be  sufficient  to  observe  that 
he  has  performed  no  act  which  can  be  construed  into  a 
relinquishment  of  the  right  which  was  vested  in  him  by 
the  offer  to  abandon. 

It  only  remains,  then,  to  inquire  whether  the  release 
and  return  of  the  Manhattan  deprives  the  assured  of 
*the  right  to  resort  to  the  underwriters  for  a  total  loss^  *  46 

which  was  given  by  the  abandonment.  ft 

This  point  has  never  been  decided  in  tlie  courts  of  En- 
g^d.    '  * 

In  the  case  of  Ifamiiton  y.  Mendez^  Lord  Mansfield 
leaves  it  coifnpletely  undetermined,  whether  the  state  of 
loss  at  the  tin\e  the  abandonment  is  made,  or  at  the  time 
of  action  bronght,  or  at  the  time  of  the  verdict  rendered, 
shall  fix  the  right  to  recover  for  a  partial  or  a  total  loss. 

A  majority  of  the  judges  are  of  opinion  tliat  the  state 
of  loss  at  the  time  of  the  abandonment  must  fix  the  rights 
of  the  parties  to  recover  on  an  action  afterwards  brought; 
^nd  the  judge  who  doubts  respecting  it,  is  of  opinion  that, 
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BhiDciander  in  this  casc,  counier  Security  having  been  refused  by  the 

'  Co  of    underwriters,  the  question  of  freight  is  yet  suspended. 
Pennsy^Vwiui.      I*  is  to  be  certified  to  the  circurt  court  of  Rennsylva- 

^    nia,  that  in  the  case  stated  for  the  opinion  of  this  courts 

th^  plaintiff  is  entitled  to  recover  for  a  total  loss. 


ItfONTALET  V.  MURRAY,  (a) 
When  both     £RROR  to  the  circuitcourt  for  the  district  of  Geor- 

partieB  are  a-     • 

few,    the        ©**•  ,  ,  ,      .       ,  t    %        %         njr 

ooaru  of  the  The  actiou  was  brought  in  the  court  below  by  Mur^ 
lYav^not^^'  ^^'  ^  citizen  of  the  stqte  o/Nexv-Tork^  a^inst  Montalet, 
HsdtetTon.  ^  an  alien^  and  citizen  of  the  French  republic^  upon  sundry 
*  47  promissory  notes,  made  by  the  defendant  at  5*/.  DomnffOi 

If  it  does  ^payable  to  the  order  of  Monsieur  Caradeaux  de  ia  Caye^ 
Upon  the^r^  whosc  residence,  or  citizenship,  or  national  character, 
cord  that  a  doesnot  appear  in  the  declaration. 
haye  "been  '  ^^  ^^®  suggested  that  it  did  not  appear  by  the  record 
maintained  in  that  a  suit  could  have  been  prosecuted  in  that  court  to 
the  **»^.^^  recover  the  contents  of  those  notes  if  no  assignment  had 
statea  '^'be-  been  made,  and  therefore  the  court  could  not  take^  cog- 
tween  the  on-  nisance  of  the  present  case,  being  prohibited  by  the  act 
to"a  prorors'  ofcongress^  vol.  1.  p.  55.  8.  11. 

sory  note,   no 

^IntSlTe/^  A  B.  Key,  foi*  the  defendant  in  error,  stated  that  it 
upon  it  in    appeared  in  the  plea  that  the  payee  of  the  note  was  also 

by^^^y  ^^'  ^^  «^'>«'  ^^  *"*><^'  ^/  Prjimce.  4  DaU.  8.  Turner  v. 
quent  holder.  The  Bank  of  North  America* 

Costs  are  not 

l^w/of         '  The  Court  was  unanimously  of  opinion  that  the  c^uri^ 
jqd^ment,       of  the  United  States  have  np  jurisdiction  if  cases  betrveen 
aliens^ 

Key  then  suggested  that  perhaps  it  did  not  sufficient* 
ly  appear  upon  the  record  that  the  original  parties  to  the 
notes  were  aliens;  ' 

'  I  , 

(fl)  Present,  Marshall^Chiet  Justices.  W^Mn^twi,  Jotmm  and  JW- 
vin^pn%f  Justices.  *  , 
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ButMAMHAH.,Ch.  J.wid.thatifitdid  not  appear  KiuneUnde^ 
upon  the  repord  that  the  character  of  the  original  par-^   ini.  c'o.  of 
wa  would  support  the  jurisdiction^  that  objection  was  Peupgytyapia- 
equally  fi»tal,  under  the  uniform  deciaioiis  of  this  court. 

yudgment  reversed  for  want  ofjurisdictioh^  and  with 
costs^  under  the  authority  of  Wini:hester  v.  Jackaony  at 
bst  term*    Ante^  vol.  3.  p.  514. 

But  on  the  Is^t  day  of  the  term,  The  Court  gave  the 
following  general  directions  to  the  clerk. 

That  iQ  case3  of  reversal^  costs  do  not  go  of  course,  but 
in  all  cases  of  affirmance  they  do.  And  that  when  a 
judgment  is  reversed  for  want  of  jurisdiction,  it  must 
be  without  costs* 


*THE  UNITED  STATES  v.^  WILLINGS  AND  ♦48 

'     FRANCIS. 

.  THIS  was  an  action  of  debt  brought  originally  in  the  An  AmerU 
district  court  of  the  United  States  for  the  district  of  J^^^f ^f p»^^^^ 
Pemisylvania»  for  the  penalty  of  a  bond  dated  Novem-  transferred  by 
ber  16th,  1802,  conditioned  to  pay  to  the  collector  of  the  5^^^^*^^^^*^^- 
customs,  ^^  the  sum  of  7,720  dollars  and  4t  cents,  or  the  meiican  ciii- 
amount  of  the  duties  ^0  ^^ascertained  as  due  and  arising  ^en»  and  j-e- 
OB-eertain  goods,"  &c.  ^*  entered  by  the  above  bounden  gi„ai  owners 
Wiilings  &  Francis,  as  imported  in  the  ship  Missouri^  ?«  ^^r  return 
from  Canton,  as  per  entry^dated  16th  November,  1802.'*  ^H  b^*e'utry, 
The  pleadings  whiqh  ended  id  a  general  demurrer  to  does  not  by 
the  surrejoinder^  brought  into  view  the  question,  whe-  fos*c  her^^Ti' 
ther  tbe  ship  Missouri^  at  the  time  of  her  arrival  and  leges  as  an  a- 
entry  froga  Canton,  was  entitled  to  the  privileges  of  a  JJ^^^or  ^bel 
registered  ship  of  the  United  States  ;  for  if  she  was,  the  come  subject 
Sijum  mentioned  m  the  condition  of  the  bond  (which  had  ^P  foieis»  ^*^' 
been  calculated  a9  if  she  had  been  a  foreign  bottom) 
w^  top  large  by  the  sum  of  702  dollars  and  5  cents. 

The  £acts  upon  which  this  question^arose,  appear,  by 
the  record,  to  be  as  follows. 

.The  ehip  Mwouri^  when  she  sailed  from  Phiiadel- 
I^ia  for  Cantoni  was  a  duly  registered  ship  of  the  Uoi- 
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United  Vfes  ted  States,  owned  wholly  by  WiHitigs  &  Francis,  citi- 
Wiiiings.     zens  of  the  United  States.     While  at  sea,  and  while 

—     the  register  of  the  ship  was  dn  board  in  possession  of 

the  master,  she  was  in  part  sold  by  Willings  &  Francis, 
in  Philadelphia,  to  J.  G.  Koch  and  others,  citizens  of 
the  United  States,  on  the  12th  of  February,  1801,  but 
was  not  then  registered  anew  by  her  former  name,  nor 
was  there  an  instrument  in  writing,  in  the  nature  of  a 
bill  of  sale,  reciting  at  length  the  certificate  of  registry. 
On  the  1 5th  of  November,  1 802,  after  the  arrival  of  the 
ship  at  Philadelphia,  aiid  before  any  report  or  entry^^ 
Koch  and  ethers^  the  vendees,  made  a /^dfro/  resale  oif 
their  part  of  the  ship  to  Willings  £s?  Francis^  whereby 
the  whole  was  revested  in  them*     Afterwards,  on  the 

^    .  same  15th  of  November,  (it  being  the  day  of  her  arri- 

•^  val,)  the  register  *was  delivered  up  by  the  master  of 

the  ship  to  the  collector  of  the  port  of  Philadelphia, 
and  the  vessel  duly  reported  and  entered;  and  T.  W* 
Francis y  one  of  the  part  owners,  resident  at  that  port, 
upon-  the  entry  of  the  ship,  offered  to  make  oath  that 
the  register  contained  the  names  of  all  the  persons  who 
were  then  owners  of  the  ship ;  that  since  the  granting  of 
the  register  the  ship  had  been  in  part  sold  by  Willings  & 
Francis  to  Koch  and  others y  who  had  resold  the  same  to 
Willings  &  Francis,  and  that  no  foreigner  had  any 
share  or  interest  in  the  ship.  On  the  22d  of  December, 
1802,  Willings  &  Francis  made  a  bill  of  sale  to  Koch 
and  others^  reciting  the  register  at  length  in  due  formi 
of  law,  whereupon  the  ship  was  registered  anew  by  her 
former  name  as  the  property  of  IVilling's  i^  Francis^ 
and  Koch  and  others^  as  joii^t  owners*  On  the  ^th  of 
January,  1803,  Koch  and  others^  by  a  bill  of  sale  reci- 
ting the  register  at  length,  in  due  form  of  law,  resold 
and  reconveyed  their  part  of  the  ship  to  Willing^  & 
Francis ;  whereupon  the  register  was  delivered  up,  and 
the  ship  registered  anew  by  her;  former  name,  as  the 
property  of  Willings  &  Francis. 

By  the  14^h  section  of  the  act  of  congress  of  aist 
December y  l!r92,  vol.  2.  p.  146,  147.  it  is  enacted, 

"  That  when  any  ship  or  vessel  which  shall  have  been 
iHigistered  pursuant  to  this  act,  or  the  act  hereby  in  part 
repealed,  shall  in  whole  or  in  part  be  sold  or  transferred* 
to  a  citizen,  or  citizens  of  the  United  States,  or  shall 
•     be  altered  in  foroji  or  burden,"  &c*  *'  in  evfty  such  case  ; 
6 
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the  said  ship  or  vessel  shall  be  regpistered  anew,  by  her  United  States 
fonner  name,  according  to  the  directions  herein  before    wuttnsi. 
contained,  (otherwise  she  shall  cease  to  be  deemed  a    ■ 
ship  or  vessel  of  the  United  States,)  and  her  former 
certificate  of  registry  shall  be  delivered  up  to  the  collect- 
or, to  whom  application  for  such  new  registry  shall  be 
made,  at  the  time  that  the  same  shall  be  mcule*^ 

^^  And  in  every  such  case  of  sale  or  transfer,  there 
shall  be  some  instrument  of  writing,  in  the  nature  of  a 
bill  of  sale,  which  shall  recite  at  length  the  said  certifi- 
cate ;  otherwise  the  said  ship  or  vessel  shall  be  incapable 
of  being  so  registered  anew.  And  in  every  case  in  which 
a  ship  or  vessel  is  hereby  required  to  be  registered 
anew,  if  she  shall  not  be  so  registered  anew,  she  shall  not 
be  entitled  to  any  of  the  privileges  or  benefits  of  a  ship 
or  vessel  *of  the  United  States.     And  further,  if  her  *  50 

said  former  certificate  of  registry  shall  not  be  delivered 
up  as  aforesaid,  except  the  same  may  have  been  lost," 
&c.  ^^  the  owner  or  owners  of  such  ship  or  vessel  shall 
forfeit  and  pay  the  sum  of  five  hundred  dollars,  to  be 
recovered  with  costs  of  suit." 

And  by  the  17th  section  it  is  enacted, 

**  That  upon  the  entry  of  every  ship  or  vessel  of  the 
United  States  from  any  foreign  port  or  place,  if  the 
same  shall  be  at  the  port  or  place  at  Irhich  the  owner 
or  any  of  the  part  owners  reside,  such  owner  or  part 
owners  shall  make  oath  or  affirmation  that  the  register 
of  such  ship  or  vessel  contains  the  name  or  names  of 
*^I1  the  persons  who  are  then  owners  of  the  said  ship 
or  vessel ;  or  if  any  part  of  such  ship  or  vessel  has 
been  sold  or  transferred  since,  the  granting  of  such  re- 
gister, that  such  is  the  case,  and  that  no  foreign  subject 
or  citizen  hath,  to  the  best  of  his  knowledge  and  belief, 
any  share,  by  way  of  trust,  confidence,  or  otherwise,  in 
such  ship  or  vessel." 

"  And  if  the  owner,"  &c.  "  shall  refuse  to  swear  or 
affirm  as  aforesaid,  such  ship  or  vessel  shall  not  be  en- 
tided  to  the  privileges  of  a  ship  or  vessel  of  the  United 
States." 

The  judgment  of  the  district  courtj  upon  the  demur- 
rer, was  in  favour  of  the  United  States,  but  it  was  re- 
versed upon  a  writ  of  error  in  the  circuit  courts  and  the 
United  States.brought  the  case  up,  by  writ  of  error,  to 
this  court. 


50  ^  SUPREME  COURT  U.  S. 


United  States    Rodney,  (Attorney- Geaeral,)  for  the  plaintiffs  in  error, 
Wiiiings.  Cited  4  DalL  28.  Priestman  v.  United  States^  and  1 

Bos.  £s?  Fulf.  263.  267.  to  show  the  great  degree  of 

strictness  with  which  the  revenue  laws  had  been  con- 
strued, both  in  this  country  and  England. 

He  contended  that  the  word  " when^^  (in  the  14th 
section  of  the  act,)  means  at  that  timej  viz.  xvhen  the 
ship  shall  be  sold,  she  shall  be  registered  anew.  She 
was  sold  on  the  12th  of  February,  1801,  and  ought  then 
to  have  been  registered  anew,  but  was  not.     The  con- 

*  51  sequence,  according  *to  the  act,  is,  that  from  that  time 

she  ceased  to  be  deemed  a  ship  or  vessel  of  the  United 
States. 

The  want  of  a  new  register  did  not  annul  the  sale  ; 
nor  w'as  it  vacated  by  the  want  of  an  instrument  of 
writing  in  the  nature  of  a  bill  of  sale,  reciting  at  length 
the  certificate  of  registry.  But  the  want  of  such  an 
instrument  was  a  bar  to  the  obtaining  a  new  register, 
and  a  sale  without  a  new  register  causes  a  forfeiture 
of  all  her  privileges  as  a  ship  or  vessel  of  the  United 
States.  . 

The  impossibility  of  delivering  up  the  old  register 
while  it  was  at  sea,  so  as  to  obtain  a  new  register,  is  no 
excuse  for  the  defendant's  neglect  to  comply  with  that 
part  of  the  act  which  requires  an  instrument  in  writing, 
in  the  nature  of  a  bill  of  sale,  which  shall  recite  at 
length  the  certificate  of  the  registry ;  because  the  re- 
gistry is  a  matter  of  record,  and  a  copy  might  have  been^- 
had  to  insert  in  the  bill  of  sale.  3  7*.  JR.  406.  Rolston 
V.  Hibbert. 

Lewis^  contra. 

The  letter  and  the  spirit  of  the  act  are  in  Tavour  of 
the  defendants.  It  is  a  general  tule  of  law  that  every 
act  which  creates  a  penalty  or  forfeiture,  is  to  be  con- 
strued strictly  against  the  United  States. 

The  forfeiture  of  the  privileges  of  a  ship  of  the  Uni- 
ted States  is  a  very  heavy  penalty,  and  although  this 
penalty  is  inserted  in  a  revenue  law,  yet  that  can  make 
ho  difference  in  the  rule  of  construction. 

The  construction  contended  for  by  the  United  States 
would  put  it  in  the  power  of  the  owner  of  the  vessel 
to  subject  the  owner  of  the  goods  to  this  penalty  withi- 
out  any  fault  of  his  own.    This  could  not  have  been 
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the  intention  of  the  legislature  in  the  case  of  a  sa^le  VmttA  sut^ 
from  one  citizen  of  the  United  States  to  another,  when    wiub«. 
they  have  taken  care  in  the  16th  section  to  provide^     .  ..  °  ■ 
that  where  there  are  several  citizens  of  the   United 
States  part  owners  of  a  vessel,  and  one  of  them  sells 
his  share  to  an  alien^  it  shall  not  forfeit  the  shares  of 
the  other  citizens  of  the  United  States,  who  were  ig- 
norant of  such  transfer. 

.  •The  act  for  registering  vessels  was  intended  to  pro-  ♦  552 

tect  American  shipowners,  and  American  navigation, 
hf  giving  them  exclusive  privileges.  The  true  con* 
struction^  therefore,  of  the  act  must  be  that  which  will 
best  carry  the  intention  into  effect.  But  if  the  oppo- 
site construction  prevail,  no  person  will  dare  to  freight 
the  vessel,  or  to  become  a  part  owner,  lest  he  subject 
himself  to  the  caprice  of  the  other  owners,  and  after 
calculating  the  probable  eveiit  of  his  adventure  upon 
the  expectation  of  paying  only  domestic  duties,  he  find 
himselif  diefeated  by  an  unforeseen  imposition  oS foreign 
duties,  to  the  utter  ruin  of  his  enterprise. 

But  the  great  question  is>  when  is  she  to  be  register- 
ed anew?  The  words  of  the  act  are,  '*That  when 
any  ship' •  **  shall  be  ^old,"  **  in  every  such  case  the  said 
ship''  "  shall  be  registered  anew,"  "  and  her  \former 
certificate  of  registry  shall  be  delivered  up  to  the  col- 
lector, to  whom  applii^ation  for  such  new  registry  shall 
be  made,  at  the  time  that'  the  same  shall  be  made." 
^^  And  in  every  such  case  of  sale  or  transfer,  there  shall 
be  some  instrument  of  writing,  in  the  nature  of  a  bill 
of  sale^  which  shall  recite  at  lengCh  the  said  certificatet 
otherwise  the  said  ship  or  v^el  shall  be  incapable  of 
being  so  registered  anew.''  *'  Arid  in  every  case  in 
which  a  ship  or  vessel  is  hereby  -rec^uired  to  be  regis- 
tered anew,  if  she  shall  not  be  so  r^stered  anew,  she 
shall  not  be  entitled  to  any  of  the  privileges  ol*  benefits 
of  a  ship  or  vessel  of  the  United  States." 

The  whole  tenor  of  this  seirtion  shows  that  she  is 
not  to  be  registered  ane#:  until,  her  return.  The  law 
rehires  that  the  register  should  be  on  board  the  ship 
while  at  sea,  and  no  new  register  can  be  grapted  until 
the  old  one  is. delivered  up,  which  cannot  be  until  the 
vessel  returns  to  port.  The  only  effect  of  the  want  of 
a  hill  of  sale  in  writing  is  to  prevent  the  issuing  of  a 
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United  States  new  register;  until,  therefore,  a  new  regniter  can  be 

Wimnn.     9ppricd  f^fy  ^^  ^^  ^^^  register  given  up,  no  bill  o£ 
M    n         sale  in  writing  is  necessary. 

Th^  onfy  use  .of  a  bill  of  sale  io.  writing,  and  of  the 
oath  required  by  the  17th  section,  is  to  ascertafai,  at 
the  time  of  entry,  whether  any  foreigners  are  interest- 
*  53  ed,  so  *as  to  give  xYih  Exclusive  privileges^  to  American 

citizens  only.  While  the  vessel  is  at  sea  there  is  no 
use  in  giving  new  evidence  of  hei;  American'  character. 
It  is  only  at  her  return  and  entry  that  it  becomes  neces* 

'  sary  to  discritriinate* 
'  A  bill  of  sale  ini  writing  is  necessary,  but  is  not  of 
itself  su'ftcient  to  obtain  a  new  register.  It  must  alsa 
be  accompanied  by  an  actual  delivering  up  of  the  old 
register ;  and  until  the  latter  can  be  done,  the  former 
is  useless. 

The  law  did  not  intend  to  prevent  the  sale  of  sT  ves-^ 
sel  at  sea,  and  as  the  transfer  cannot  be  complete  until 
her  return,  it  is  not  necessary  that  even  the  bill  of  sale 
in  writing  should  be  made  until  her  return.  Indeed^ 
the  act,  by  requiring  that  the  Certificate  of  registry 

^  should  be  recited  at  length  in  the  bill  of  sale,  and  by 
requiring  also  that  the  certificate  itself  should  remain 
6n  boai^  the  vessel  while  at  sea,  strongly  implies  that 
the  bm  of  sale  in  writing  can  be  UMide  only  while  the 
vessel  is  in  port.  Both  the  sale  and  resale  by  parol^ 
are  admitted  by  the  pleadings  to  be  vsdid  and  effectual 
in  passing  and  repassing  the  proper^,,  so  that  Wfllings* 
&  Frlincis^  at  the  time  of  the  entry  of  the  ship,  could 

•  safely  take  the  oath  required  by  th^  iTth  section ;  «id 
it  is  evident  that  that  oath  contains  an  averment  of  alL 
the  facts  necessary  to  entitle  the^hip  to  the  privileges- 
of  a  vessel  of  the  United  Stktes,  at  the  time  of  ehdy^ 
if  she  had  been  before  duly  registered  as  such.     This- 
is  apparent  by  compa^ring  the  17th  section  with  the  Ist^ 
which  declares  that  vessels  registered  pursuant  to  the 
act  shall  be  entitled  to  the  privileges  m  vessels  of  the 
United  States,  so  long  al  they  shall  continue  td  be 
wholly  owned  and  commanded  by  dcixens  of  the  Uni*^ 
ted  States. 

The  oath  in  the  1T&  sectidiiy  is,  that  the  register  con» 
tains  the  names  of  all  the  persons  who  are  then  owners 
of  the  ship ;  or,  if  any  part  hds  been  sold  or  transferred 
since  the  granting  the  register,  that  such  is  the  case  - 
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"taut  diat  no  foreign  subject  or  citizen  Aathj  to  the  best  United  Sutes 
of  his  knowledge  and  belief,  any  share,  by  wjiy  of  trust,    ^iiK„g,. 
confidence,  or  otherwise,  in  such  ship  or  vessel.     And     ■ 
the  section  provides,  t^at  if  the  owner  shall  refuse  to 
take  *8ueh  oath,  the  vessel  shall  not  be  entitled  to  the  ^  54 

privileges  of  a  vessel  of  the  United  States,  which 
strongly  implies,  that  if  the  owner  does  not  refuse,  but 
offers  (as  in  the  present  case)  to  take  the  oath,  the  ves- 
sel shak  be  ^entitled  to  those  privileges* 

Again,  "tiiie  oath  in  the  17th  section  shows  tha^t  the 
owner  is  not  bound  to  give  notice  of  the  sale,  till  the 
vessel  has  arrived  and  is  about  to  be  entered. 

The  whole  argument  on  the  part  of  the  United 
States  is  built  upon  a  particular  construction,  or  mess- 
ing, applied  to  the  word  ^  when^  in  the  beginning  of 
the  *14&  section.  It  is  said  that  ^  when''  means  at 
that  time.  But  this  is  not  the  only  meaning  of  the 
word.  It  is  often  used  for  if^  or  in  case*  And  in  this 
sense  it  is  used  in  that  section  ;  and  in  the  same  sen- 
tence the  idea  intended  to  be  expressed  by  the  word 
^  wAm"  is  repeated  and  ei^plained  by  the  expression 
**  m  eoery  such  case^  The  words  are  not  ^  when  any 
ship  shaU  be  sold,''  ^  she  «faa!l  be  registered  anew;'* 
but,  **  when  any  ship  shall  be  sold,"  "  in  every  such  case*^ 
"  she  shall  be  registered  anew,"  thereby  excluding  the 
idea  that  the  registering  anew  was  to  be  at  the  moment 
of  sale,  and  negativing  the  construction  which  mighc 
.odierwise  be  raised  upon  the  equivocal  meaning  of  the 
word  "  tohenJ*^ 

The  rth  section  of  the  act  provides,  that  if  the  ves- 
sel shall  be  transferred  while  at  sea^  the  master  shall, 
within  tiffht  days  after  his  arrival  within  any  district 
of  die  United  States,  .deliver  up  the  certificate  of  re- 
gistry to  the  collector  of  such  district;  and  the  I4th 
section  shows  fliat  no  new  register  can  be  had  until  the 
old  one  is  delivered  up.  By  the  11th  section,  if  the 
vessel  shall  arrive  in  a  district  other  than  that  in  whick 
the  new  owner  usually  resides^  she  may  obtain  a  tem- 
ponuy  register,  which  shall  be  given  up  on  her  arri*.  * 
val  at  the  port  to  which  she  belongs.' '  By  no  gls^use  of 
the  act  is  it  required  that  notice  of  sale  should  be  gi- 
ven to  any  officer  of  government,  until  the  vessel  ar- 
rives in  port«  and  is  about  to  be  entered  at  the  cijstom- 
Jhouse. 

The  words  of  the  14th  section  are  in  the  future  tensf^ 
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IXnitcd  fitatef  jf  ^hq  g^all  not  be  registered  anew,  she  shall  cease  to 
Wiuings.     be  deemed  a  ship  or  vessel  of  the  United  States. 
•■     '    '•  *The  whole  tenor  and  spiHt  of  the  act  show  that 

^  55    ^      none  of  the  forms  are  to  be  complied  with  while  the  vea- 
,   pel  is  at  sea* 

February  14« 

Marshall,  Ch.  J*  delivered  the  opinion  of  the 
court,  (a) 

The  single  question  in  this  case  is,  whether  an  Ameri- 
can registered  vessel,  in  part  transferred  by  parol  while 
at  sea  to  an  American  citizen,  and  resold  to  the  original 
owners  on  her  return  into  port,  before  her  entry,  does  by 
that  operation  lose  her  privileges  as  an  American  bottom, 
and  become  subject  to  foreign  duties. 

This  question  depends  on  the  ^^  Act  concerning  the  re- 
gistering and  recording  of  ships  and  vessels,''  and  more 
particularly  on  the  14th  and  17th  sections  of  that  act. 

In  construing  the  14th  section,  much  depends  on  the 
true  legislative  meaning  of  the  word  "  when."  The 
plaintiffs  in  error  contend  that  it  designates  the  precise 
time  when  a  particular  act  must  be  performed  in  order  to 
3ave  a  forfeiture ;  the  defendants  insist  that  it  describes 
the  occurrence  which  shall  render  that  particular  act  ne- 
cessary. That  the  term  may  be  used,  and,  either  in  law 
or  in  common  parlance,  is  frequently  used,  in  the  one  or 
.  the  other  of  these  senses,  cannot  be  controverted ;  and> 
of  course,  the  context  must  decide  in  which  sense  it  is 
used  in  the  law  under  consideration. 

The  particular  act  to  be  performed  in  order  to  save 
the  forfeiture  of  the  American  character,  and  the  privi- 
leges attached  to  it,  is  the  obtaining  a  new  register ;  and 
the  first  inquiry  is,  whether  this  new  register  must  be 
obtained  at  the  time  of  transfer,  or  at  soine  oth^r  conve-^ 
ni^nt  time  on  the  event  of  a  transfer, 

Thi?  would  seem  to  the  court  scarcely  to  admit  of  a 
doubtt     It  has  been  correctly  argued  that  the  preciae 
^  ^g  *timc  to  register  the  vessel  anew  cannot  be  prescribed 

by  the  word  "  when,"  because  the  direction  does  not  fol- 
low  that  word  it)  the  sentence  so  as  to  be  limited  by  it 
with  respect  to  time.  It  is  not  said  that  when  a  regis- 
tered vessel  shall  be  transferred  or  altered,  §he  Sihall  ob* 

(a)  Present,   MarahaUf  Chief  JofUee;  Wafhtn^^tMi  Johruon  «n4  JU-i 
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tain  a  new  register  or  cease  to  be  an  American  vessel,  but  Un*»t«^  suut 
the  continuity  of  the  sentence  is  broken  by  interposing     winiDgi. 
the  words  **  in  every  such  case,"  thereby  clearly  making        ■'■'■-  • 
the  forfeiture  to  depend  on  the  failure  to  register  on  the 
event  described^  not  on  the  failure  to  register  at  the  pre- 
cise time  when  the  event  described  occurs*- 

This  observation  also  applies  to  a  subsequent  part  of 
the  section,  where  the  forfeiture  is  repeated,  and  depends 
on  the  failure  to  register,  not  on  the.  failure  to  register  at 
the  precise  time  of  transfer. 

But  this  construction,  which  is  the  fair  and  natural 
exposition  of  the  words  themselves,  is  rendered  still  tinore 
obviously  necessary  by  the  nature  of  the  case,  and  by  the 
context. 

No  man  will  contend  that  the  transfer  or  the  change 
in  a  vessel,  and  the  obtaining  a  new  register,  are  to  be 
simultaneous.  •  The  one  must  precede  the  other,  and  un- 
less the  transfer,  or  the  repairs  and  alterations  of  the 
hulk  or  rigging  are  in  all  cases  to  be  made  in  the  office 
from  which  the  new  register  is  to  be  obtained,  a  reason- 
able interval  between  these  acts  must  be  allowed.  This 
reasonable  interval  will  depend  on  the  nature  of  the  case« 

When  must  a  new  register  be  obtained  for  a  vessel 
which  has  b^en  ahered  or  partially  transferred  to  a  citi- 
zen while  at  sea  ?  The  act  answers,  at  the  time  of  de- 
livering up  her  former  certificate  of  registry.  And  when 
can  this  -former  certificate  be  delivered  up  ?  Certainly 
not  till  the  return  of  the  vessel,  for  the  certificate  is  a 
paper  necei^sary  to  the  vessel,  and  is,  therefore,  always  re- 
tained on  board  while  at  sea. 

This  construction  is  really  so  obvious  and  inevitable, 
that  the  endeavour  to  make  it  more  clear  would  seem  to 
be  a  total  misappliilation  of  time. 

*The  question,  at  what  time  the  n&ar  register  is  to  be  *  57 

obtained,  and  at  what  time  the  vessel  shall  be  affected  by 
the  failure  to  obtain  it,  is  susceptible  of  rather  more 
doubt.  There  is  no  impossibility  in  obtaining  a  new  re- 
gister before  entry,  and  the  necessity  of  doing  so  must 
depend  upon  the  words  of  the^  act,  and  upon  the  nature 
of  the  case. 

It  is  obvious  that  on  her  arrival  in  port,  the  Missouri 
was 'an  American  vessel,  and  her  cargo,  when  imported 
into  the  United  States,  was  liable  to  the  duties  imposed 
on  American^  not  on  foreign  bottoms.    This  is  the  clear 
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VAite4  t(tetei  consequence  of  establishing  that  a  new  register  was  not 
WiiUngs.    required  before  the  arrival  of  the  vessel. 

'  If,  then,  the  cargo  when  imported  was  liable  only  to 

the  duties  on  goods  imported  in  an  American  bottom,  it 
would  certsunly  require  plain  words  to  charge  them,  on 
any  subsequent  failure,  with  higher  duties. 

ir  the  word^  of  the  section  be  examined,  they  are,  as 
has  been  stated  at  the  bar,  prospective,  not  retrospective* 
They  operate  on  future,  not  on  past  transactions.  ^^  The 
vessel  shall  be  registered  anew,  (otherwise  she  shall  cease 
to  be  deemed  a  ship  or  vessel  of  the  United  States."} 
That  is,  she  shall  cease  after  the  lapse  of  the  time  when 
she  ought  to  have  been  registered  anew.  But  before 
that  time  had  elapsed,  she  had,  as  an  American  vessel, 
actually  imported  a  cargo  whose  liability  to  duties  had 
•  commenced.  ' 

So  in  the  subsequent  clause:  '*  And  in  every  case  in 
which  a  ship  or  vessel  is  hereby  required  to  be  registered 
anew,  if  she  shall  not  be  so  registered  anew,  she  shall 
not  be  entitled  to  any  of  the  privileges  or  benefits  of  a 
ship  or  vessel  of  the  United  States.**  That  is,  her  future 
earnings  shall  not  be  attended  with  the  advantages  annex- 
ed to  American  bottoms. 

This  construction  derives  some  corroboration  from  the 
ITth  section.     This  section  provides  for  the  oath  which 
'  is  to  be  taken  by  an  owner  on  the  entry^  of  an  American 
vessel.'    "  That  upon  the  entry  of  every  ship,"  8tc 
^  58  *If  upon  the  entry  the  owner  shall  refuse  to  take  this 

oath,  the  vessel  loses  the  privileges  of  an  American  bot- 
tom. If  he  takes  it,  and  the  oath  discloses  no  fact  which 
has  already  forfeited  those  privileges,  she  retsdns  them« 
It  is  observable,  that  in  order  to  retain  them  she  is  not 
required  to  take  out  a  new  register  if  aa  alienation  has 
been  made,  and  this  strengthens  the  idea  that  if  such  an 
alienation  be  not  in  itself  a  forfeiture,  a  new  register  can- 
not be  requisite  so  far  as  respects  the  voyage  already 
concluded. 

In  the  ca^  of  alienation  to  a  foreigner,  the  privileges 
of  an  American  bottom  are  ipso  facto  forfeited;  but  in 
the  case  of  an  alienation  to  a  eitizen  they  are  not  forfeit<- 
ed  until  after  she  ought  to  have  beeii  registered  anew, 
and  the  oath  which  entitles  her  to  enter  as  an  American 
bottom  does  not  require  such  new  register. 

But  it  has  been  argued  that  the  ombsion  to  execute  a 
6 
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bill  df  sale  m  writing  at  the  time  of  sale  is  ii^  i^effa  for-  trnited  Sttiw 
feiture  of  the  American  character*  waiUMri 

The  words  of  the  act  are,  *^  And  in  every  such  case  of    ---— — ^ 
sale  or  transfer,'^  &c. 

These  words  attach  to- the  omission  the  penalty  which 
the  law  annexes  to  it,  and  no.other  can  be  inflicted*  This 
is  not  that  the  vessel  shall  lose  her  American  character, 
but  diat  she  Ahall  be  incapable  of  being  registered  ianew* 
The  bill  of  sale,  therefore,  can  only  be  required  when 
the  new  register  is  to  be  obtained,  and  if  it  be  then  pro- 
duced, die  new  register  cannot  be  refused. 

An  opinion  has  dbready  been  indicated,  that  in  the  case 
of  a  transfer  or  i^ienation at  sea,  anew  register  is  not  ne- 
cessary to  protect  from  alien  duties  the  vessel  which  ar- 
rives, and  the  cargo  which  was  actually  imported  while 
the  old  register  was  in  full  force.  But  it  is  the  opinion 
of  die  court  that  in  the  case  under  consideration  no  new 
register  was  requisite. 

The  new  register  must  be  in  every  thing  but  its  date 
a  precise  copy  of  the  old  one.  The  oath  to  be  adminis- 
tered on  the  entry  could  be  truly  and  fairly  taken.  The 
^names  of  sdl  the  persons  who  wele  at  the  time  owners-  of  0  5$ 

the  vessel  were  in  the  old  register*  The  intermediate 
alienation  and  repurchase  of  part  of  the  vessel  had  work- 
ed no  forfeiture,  and  had  created  no  necessity  for  a  new 
register.  The  parties  to  whom  the  alienation  had  been 
made,  not  having  property  in  the  vessel  at  the  time  of 
entry,  could  not  have  taken  the  oath  prescribed  by  law, 
which  is  in  the  present  tense,  and  refers  to  the  actual 
state  of  die  property  at  the  time  of  entry  ;  nor  could  a 
new  register  have  issued  to  them,  in  order  to  be  deliver- 
ed np  for  die  purpose  of  making  out  another  register  for 
the  original  owners,  who  had  become  the  present  owners, 
widuKit  departing  from  the  truth  of  the  case,  because  the 
regisierabo  speaks  in  the  present  tense,  and  must  recite 
the  names  of  those  who  are  the  real  owners  at  its  date.. 
Any  new  reg^ter  which  could  have  issued  must  have 
been,  except  in  date^  a  duplicate  of  the  old  one,  and  must^ 
have  been  perfectly  useless.  Suppose  the  ship  had  been 
altered  in  a  foreign  pdrt,  but  before  her  arrival  and  entry 
had  resumed  the  form  and  dinietisions  mentioned  in  her 
old  register,  would  it  be  pretended  that  a  new  register 
was  necessary?  What  would  such  new  register  be  but 
a  copy  of  tiie  old  one  i    It  is  believed  that  in  such  a  case 
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United  Stated  Jt  would  not  be  suspected  that  any  forfeiture  of  the*old 
WiUiDgs.     register,  or  an}''  necessity  for  a  new  one,  was  produced^ 
'  and  between  the  two  cases  there  appears  to  be  no  differ- 

ence made  by  the  letter  or  the  spirit  of  the  act., 

The  court  is,  therefore,  unanimously  of  opinion,  that 
the  sentence  of  the  circuit  court  be  affirmed* 

Judgment  affirmed* 


*  60  »ONEALE  v.  LONG. 

If  ft  bond  be      ERROR  to  the  circuit  court  of  the  district  of  Co' 
0.^88^^17  lumbia,  sitting  in  Washington,  in  an  action  oidebt  upoa 
for  &  to  ob-  four  joint  and  several  bonds,  signed  and  sealed  by  Mary 
fl!im*tbe?udg.  sheeny ^  as  principal,  and  Wimam  Oneale,  I.  T.  Frosty 
ment  of  a  jus-  and  Lund  Washington^  as  sureties,  conditioned  that  she 
tice^of  peftoe  should  prosecutc  her  appeal  upon  four  several  judg- 
and  th^  bond  ments  rendered  against  her  by  a  justice  or  peace  ixk 
»  «Jeoted^hy  Maryland.    William  Onealct  the  defendant  below,  plcad- 
arterwardsr"    ^^  ^^^  estfoctum^  and  upon  the  trial  of  that  issue  took 
without  the     a  bill  of  exceptions,  because  the  court  below  (two  judges 
olthenftmeof  only  being  present,  and  divided  in  opinion^  did  not,  at 
fr.  be  inter-    his  request,  instruct  the  jury,  **  that  if  they  should  be 
«l^r  who  ex'  Satisfied  by  the  evidence  that  the  bonds  were  signed, 
ecutes   the     sealed  and  delivered  by  Mary  Sweeny ^  as  principal,  and 
j^^s"t?JeTh1ji^^  -^-  ^..Frosty  and  the  defendant  as  her  sureties,  and  were 
accepts  it,  it  afterwards  presented  to  C,  C*  (the  justice  who  had 
i»^voidastQ    tendered  the  judgments)  for  his  approbation  and  ac- 
ceptance of  the  securities,  and  were  by  him  refused  and 
rejected^  and  after  such  rejection  were  interlined^  with- 
out the  license,  privity  and  knowledge  of  the  defendant, 
.    by  inserting  the  name  of  Lund  Washington^  as  a  co- 
obligor,  who  on  the  succeeding  day,  without  the  privi- 
ty, knowledge  and  consent  of  the  defendant,  signed, 
sealed  and  delivered  the  bonds,  which  were  afterwards 
approved  of  by  the  justice,  that  then  such  interlinea- 
tion and  execution  of  said  bonds,  by  Lund  WashingtoUy 
rendered  them  void  as  to  the  defendant,  and  the  plain- 
tiff cannot  recover  in  this  suit." 

%  the  act  of  Maryhmdy  1791 ,  c.  68.  s.  5^  no  esecu- 


/ 
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tion  upon  a  judgment  of  a  justice  of  peace  shall  be      Oneaie 
stayed  by  an  appeal,  unless  the  person  appealing,  or       |^ 
tome  other  in  his  behalf,  ^^  shall,  immediately  upon     ■ 
making  such  appeal,  enter  into  bond,  with  sufficient 
sureties,  such  €ts  the  justice  by  whom  judgment  shall  be 
given  shall  approve  of^  in  double  the  sum  recovered, 
¥rith  condition,"  &c. 

m 

♦P.  B.  Key^  for  the  plaintiff  in  error,  contended  that  *  61 

the  deeds  were  void, 

Ist.  By  reason  of  the  interlineation. 

2d.  By  the  rejection  of  them  by  the  magistrate. 
'    1.  The  alteration  of  the  deeds  by   the  interlinea- 
tion was  in  a  matter  essential ;  it  made  them  the  deeds 
of  four,  when  they  were  only  the  deeds  of  three  per- 
sons. 

It  is  immaterial  whether  the  alteration  is  for  the  be- 
nefit of  the  obligor;  the  only  question  is,  whether  it 
substantially  vary  the  deeds.  Esp.  N.  P.  223,  224. 
Cro.  Eliz.  626,  627.  Markham  v.  Gonaston.  Moore^ 
28.  pL  89.    Shep.  Touch.  68. 

2.  After  the  rejection  of  the  bonds  by  the  justice, 
they  could  never  be  set  up  again,  without  a  new  deli- 
very by  the  defendant.  5  Co.  19.  b.  Whelpdale*s  Case* 
The  justice  was  substituted  by  the  law  for  the  obligee, 
and  his  rejection  is  equally  fatal  as  if  the  bonds  had 
been  tendered  to,  and  refused  by,  the  obligee  himself. 
Shep*  Touch.  70.  It  might  have  been  that  the  defend- 
ant held  a  counter  security,  which  he  released  upon  the 
rejection  of  the  bond. 

Mason  J  contra^  contended. 

That  the  interlineation  was  not  material;  and  being 
made  by  a  third  person  without  the  privity  of  the  obli- 
gee, did  not  vacate  the  deeds,  especially  as  it  was  for 
&e  benefit  of  the  defendant.  11  Co.  27.  Henry  Pigoi*s 
Case.  .  Esp.  N.  P.  224.    Shep.  Touch.  68. 

They  were  not  less  the  deeds  of  the  defendant,  be- 
cause they  became  also  the  deeds  of  another.  This  is 
in  the  nature  of  a  judicial  proceeding,  and  not  a  mere 
matter  of  contract  between  man  and  man.  It  is  a  se- 
curity required  by  law  in  a  civil  action.     It  does  not 

Vol.  IV,  H 


61  SUPREME  COURT  U;  & 

Oooftie      appeaf  that  the  defendaat  wa!i  present  when  the  bolida^ 

-J*         were  rejected. 

"^'  It  is  to  be  presumed  that  he  intrusted  Mrs.  Sweeny,. 

the  principal,  to  deliver  them  for  him,  and  she  had  a 

*  62  bright  to  redeliver  them  in  his  name  after  the  interlinea* 

tion. 

If  the  defendant  had  given  up  any  counter  security,, 
it  was  his  own  folly  so  to  do  until  his  name  had  been 
erased  fr6m  the  bonds. 

February  14* 

Marshall,  Ch«  J*  delivered  die  opcnion  of  the 
court,  that  there  was  error  in  this,  that  the  court  be- 
low did  not  instruct  the  jury  as  prayed  by  the  defend* 
ant.  He  observed,  that  the  judges  did  not  all  agree 
upon  the  same  grounds,  some  being  of  opinion  that  the 
bonds  were  void,  by  reason  of  the  interlineation,  and 
others  that  they  were  vacated  by  the  rejection  of  them, 
by  the  magistrate,  and  could  not  be  set  up  agaun  with- 
out a  new  delivery. 

Judgment  reversed,  with  costs.^ 


SMITH  ANI>  OTHERS  v.  CARRINGTON  AND 

OTHERS. 

**  ^  ^°^*'      ERROR  to   the  circuit  court  for  Ae  district  of 

dimii^  ccr.  Rhode  Island.^ 

tain  admitted     This  was  au  actiott  of  a99umpBit  brought  by  the 

rf^Ontiff's  ^itf^^^^'J^^  *^  err  or  9  subjects  of  Hamburgh,  to  recover 
oount*  18  atiii  the  balance  due  upon  an  account  current,  the  debit  side 
titnSno^db-  ®^  ^l^ich  Consisted  principally  of  the  following  chai^fes, 
ymwe  other  viz.  insurance  made  in  Hamburgh  on'  the  defendants' 
'' The  defend-  ^^^^  Abigail^  from  the  United  States  to  Hamburgh, 
aiii  having"    and  On  the  ship  and  cargo  from  Hamburgh  to  the  Ha- 

read  a  letter 

iTrom  the  plaintifTs  ageo^  in  answer  to  a  letter  from  himself,  oauioC  g^ve  in  evideEce  a 

copy  of  his  own  letter,  without  proTin^  it  to  be  a  true  eopy  by  a  witness. 

An  exception  may  be  tnken  to  the  opmion  of  the  jud|;e  in  his  eliarge  to  thejnxy. 

The  court  is  bound  to  give  an  opinion  to  the  jury  on  a  qaettiou  of /ow,  upon  i^equest,. 
if  it  he  pertinent  to  the  issue ;  but  not  if  it  invoke  a  question  of  fact. 


/      Smilh 

vflMia,  and  w  <i»  ua^nded  ^oy^ge  hmk  from  the  H^-  CarriuKton 
vaima  t9  Humhirgh;  Advances  made  to  the  defeqdanu     "'^"" 
to  make  up  a  cargo  to  the  Havanna  ^  bills  of  exchange 
accepted  wd  paid  i  caah  advanced*  and  commissions, 
chargva^  and  interest. 

#*rhe  credit  aide  consisted  ctiiefly  of  the  proceeds  of  «  53 

the  freight  of  the  ship,  and  of  stindrf  articles  of  mer- 
chai&dise  i  remittances  by  bills  of  exchange  i  the  sales 
4^  the  ship,  (she  having  been  condemned  and  sold  in 
IjoadoD  hy  virtue  of  a  bottomry  bond  given  by  the  de- 
fendant to  the  plaintiffs^)  and  of  five  per  cent,  ot  the 
preauum  of  insurance  on  the  intended  return  voyage 
from  tiie  Havanna  to  Hamburgh,  the  same  having 
been  reuimed  by  the  underwriters  to  the  plaintiffs,  in 
consequence  dl  the  ship  having  finished  her  voyage  in 
tlie  United  States,  instead  of  returning  to  Hamburgh. 

At  the  trial  below  the  plaini^ffs  took  a  bill  of  ciLcep- 
tions,  which  stated, 

2  St*  That  the  defendants  offered  as  a  witness  one 
Feleg  Remington)  who  had  become  jointly  and  seve- 
rally bound  with  the  defendant,  Carrington,  in  a  bot- 
lomry  or  re^>ondentia  bond  to  the  plaintiffs,  in  the  sum 
•of  3t,950  dollars,  conditioned  to  pay  to  die  plaintiffs 
that  sunti,  on  the  return  of  the  ship  to  Hamburgh,  the 
s«ne  being  the  amount  advanced  by  the  plaintiffs  to 
the  defendants  in  Hamburgh ;  and  that  the  ship  should 
no  return  1  for  which  advance,  with  other  demands,  . ,.  ^ 

diis  action  was  brought*  To  the  admission  of  which 
witness  the  plaintiffs  objected,  contending  that  be  was 
interested  to  diminish  the  balance  due  from  the  de- 
fendants to  the  plaintiffs.  But  the  defendants  insisted 
he  was  a  competent  witness  as  to  all  the  items  of  the 
accounty  except  the  advances  for  which  he  was  bound, 
particularly  with  respect  to  a  charge  of  13,7}  8  dollars 
and  4»6  cents,  for  premium  of  insurance  on  the  intended 
return  voyage  from  the  Havanna  to  Hamburgh,  and 
which  voyage  the  defendants  i;ontended  was  never  be- 
gun, aiidt  therefore,  they  ought  not  to  be  charged  with 
that  premium*  and  especiaUy  as  the  defendants  had 
expressly  w^uved  all  objections  to  every  other  part  of 
the  plaintiffs*  account.  Whereupon  the  said  witness 
was  suffered  by  the  court  to  testify  as  to  the  charge  of 
diat  premium  only.  The  bill  of  exceptions  states  it  as 
admitted,  that  by  the  law  of  Hamburgh,  the  underwri- 
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Smith      lers  are  not  bound  to  return  the  premhim  upon  a  change 
Camngton.   of  the  voyage,  unless  that  change  be  notified  before  Ae 

■         vessel  sails. 
*  64  #2d«  That  the  defendants  offered  in  evidence  a  pa- 

per, purporting  to  be  a  copy  of  a  letter  from  the  de- 
fendant, Carrington,  to  Smith  £sf  Ridgervay\^  of  Phila- 
delphia, the  correspondents  oi  the  plaintiffs  ;  and  a  let' 
ter  from  Smith  £sf  Ridgeway  to  Carringtony  purporting 
to  be  an  answer  thereunto ;  but  gave  no  proof  that  the 
said  copy  of  Carrington's  letter  was  a  true  copy  of  the 
original)  but  it  was  not  denied  to  be  in  his- hand-wri- 
ting, and  it  was  proved  that  he  was  in  Canton,  and  not 
in  the  United  States  at  the  time  of  trial,  and  had  been 
in  Canton  for  two  years  before,  but  had  been  corres- 
ponded with  on  the  subject  of  this  action  since  its  com- 
mencement. Whereupon  the  court  pcnrmitted  the  copy 
and  the  letter  to  go  in  evidence  to  the  jury* 

3d.  The  plaintiffs,  after  stating  in  the  bUl  of  excep- 
tions, and  referring  to  all  the  testimony  and  other  evi- 
dence in  the  case,  but  not  stating  distinctly  the  material 
facts  which  they  supposed  to  be  the  result  of  that  testi- 
*hiony  and  evidence,  and  on  which  their  prayer  was 
founded,  prayed  the  court  to  declare  their  opinion  to 
the  jury  whether^  if  the  plaintiffs  had  actually  paid  the 
premium  to  the  underwriters,  before  notice  of  the 
change  of  the  destination  of  the  ship,  they  had  a  right, 
**  under  the  circumstances  of  the  case^^  to  recover  the 
same  of  the  defendants.  But  the  court  refused  to  de- 
liver an  opinion  particularly  thereon. 

4th.. The  bill  of  exceptions  further  stated,  that  the 
court,  prior  to  the  re(|aest  last  mentioned,  declared  to 
the  jury  that  ^'the  case  wholly  turned  upon  the  point 
whether  or  not  the  defendants  had  given  due  and  sea-' 
sonable  notice  of  the  change  of  the  destination  of  said 
ship.  That  it  wa^  a  question  proper  for  the  jury  to:  de-  - 
cide,  whether  such  due  and  seasonable  notice  had  been 
given,  and  that  if  they  were  of  opinion  that  it  had  been 
so  given,  on  considering  the  whole  of  the  evidence, 
they  ought  not  to  allow  the  plaintiffs'  said  charee  for 
the  said  premium;  and  with  that  direction  len  the 
same  to  the  jury;  and  the  jury  aforesaid  then  and 
there  gave,  their  verdict  for  the  plaintiffs  for  the  sum 
of  13,677  dollars  and  8  cents  only,  and  disallowed  the 
said  charge  and  demand  of  the  plaintiffs  for  the  said 
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premium  *of  insurance,  except  one  half  /r r  cent*  which      ^"''^ 
the  jaiy  allowed."  ^  Ctrrington. 

llie  errors  assigned  by  the  plaintiffs  in  error  were,  ' 

Ist.  That  the  court  admitted  Kemington  to  testify  to 
the  point,  and  under  the  circumstances  mentioned  in 
die  bill  of  exceptions. 

2d.  That  the  court  admitted  the  writing  purporting 
to  be  a  copy  of  a  lejtter  from  the  defendant,  Carring" 
toTiy  to  Smith  Esf  Ridgeway^  and  a  writing  purporting  to 
be  a  letter  from  Smith  &  Ridgeway  to  the  said  Car^ 
ringtbn^  to  be  read  in  evidence,  as  stated  in  the  bill  of 
exceptions. 

3d.  That  the  court  directed  the  jury  that  the  case 
turned  wholly  upon  the  point  whether  due  and  season- 
able nouce  had  been  given  by  the  defendants  of  the 
change  of  the  voyage,  as  stated  in  the  bill  of  excep- 
tions; and  that  this  was  wholly  a  question  of  fact, 
which  It  was  their  exclusive  province  to  determine. 

4tfa.  That  the  court  refused  to  direct  the  jury,  in 
case  it  was  fully  proved  to  their  satisfaction,  that  the 
plaintiffs  had  paid  the  premium  in  question  previous 
to  any  notice  or  information  whatever  of  the  change 
of  the  voyage,  as  stated  in  the-  bill  of  exceptions,  that 
they  were  entitled  to  recover  of  the  defendants. 

RMinSy  for  the  plaintiffs  in  error,  contended, 
1st.  That  the  underwriters,  under  the  law  of  Ham- 
burgh, had  a  right  to  retain  the  premium  ;  and, 

2d.  That  whether  they  had  or  not,  the  plaintiffs  ha- 
ving received  the  defendants'  orders  to  insure,  and  ha- 
ving actually  done  it,  and  paid  the  premium  before 
those  orders  were  countermanded,  had  a  right  to  reco- 
ver it  back  from  the  defendants. 

1.  That  the  underwriters  had  a  right  to  retain  the 
premium  even  under  the  English  law,  because  the  risk 
had  commenced.    It  Was  to  begin  from  the  shore.    But 

*the  Hamburgh  law  being  admitted,  and  no  evidence  #  gg 

being  given  that  the  change  of  voyage  was  notified  to    - 
the  underwriters  before  the  ship  sailed,  the  question  is 
too  plain  to  retiuire  argument. 

2.  But  whether  the  underwriters  were  liable  to  re- 
fund or  not,  the  plaintiffs  have  a  right  to  recover  from 
the  defendants  what  they  paid  for  premium  under  the 
existing  orders  of  the  defendants. 


f^  SUPREME  COURT  U.  S. 

Smith  If  the  underwriters  are  liidble  to  refund,  the  plaiiittflr» 

V.         are  not  bound  to  resort  to  them.     That  is  the  duty  of 
^^"'^°'    the  defendants. 

The  money  being  paid  by  the  plaintiffs  before  the 
V  orders  for  insurance  were  countermanded,  there  can  be 
no  pretence  that  the  plaintiffs  are  not  enutled  to  re- 
coven 

3.  Remington  was  not  a  competent  witness,  because 
in  a  suit  against  him  upon  the  bond,  he  might  shov 
that  the  whole  amount  for  which  he  was  liable  had 
been  paid ;  which  he  could  not  do  if  the  plaintiffs  had 
a  right  to  apply  the  credit  side  of  the  account  to  dis- 
charge the  money  by  them  advanced  for  the  premium* 
He  was,  therefore,  directly  interested  in  the  event  of 
the  suit. 

4.  There  was  no  proof  that  the  paper  offered  as  a 
copy  of  the  defendant  CarringtorCs  letter  to  Smith  i^ 
^idgeway  was  a  copy  of  the  original,  and,  therefore, 
k  ought  not  to  have  been  received,  nor  was  there 
any  evidence  offered  of  the  hand- writing  of  Smith  & 
Ridgeway  to  the  papec  purporting  to  be  a  letter  froia 
them. 

5.  The  opinion  of  the  court  that  reasonable  notice 
was  wholly  a  question  of  Jact^  was  erroneous.  We 
contend  that  in  all  mercantile  cases,  reasonable  notice 
is  a  question  of  law*  1  T,  R*  167.  Tindall  v«  Brown* 

The  court  did  not  say  of  what  or  to  whom  notice 
was  to  be  given. 

But  the  underwriters  were  not  bound  to  refund  with- 
out proof  as  well  as  notice. 

«  57  *Ingersollj  contra. 

1.  As  to  the  competency  of  Remngion.  A  witness 
cannot  be  excluded  if  he  is  competent  to  answer  any 
question.  3  7*.  R*  27*  Bent  v.  Baker.  If  the  suit  had 
been  brought  only  for  the  premium  of  insurance,  his 
competency  would  have  been  unquestionable.  Shall  it 
be  in  the  power  of  the  plaintiffs  to  deprive  the  defend- 
ants of  their  witness,  by  blending  other  matters  of  ac-  " 
count  in  their  action  ?  Surely  not.  But  here  all  the 
other  items  of  the  plaintiffs'  account  were  expressly 
admitted  by  the  defendants  before  th^y  offered  Reming- 
ton as  a  witness ;  and  he  was  offered  as  a  witness  to  that 
one  item  only. 

2.  As  to  the  copy  of  CarringtorCs  letter,  it  is  con- 
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xtected  with  that  from  Smth  &  Ridgetaayy  which  the       Smick 
bill  o{  exceptions  states  to  be  a  letter  from  them  to  Car*  carrTilgtoiw 
ringiofij  purporting  to  be  in  answer  to  Carrington's     ■ 
letter  to  them.     There  was  evidence  that  it  was  in  his 
hand- writing,  and  that  he  had  been  absent  hi  China  for 
two  years,  so  that  he  could  not  have  fabricated  it  for 
the  occasion.  Where  there  is  a  connected  correspond* 
ence,  the  whole  ought  to  go  to  the  jury. 

In  mercantile  cases,  the  rules  of  evidence  are  not  so 
strict  as  in  other  cases*  1  DaU*  16,  IT*  Rtche  v.  Broad" 
feU.  Pari,  406.    2  Stn  1127.  Ruosel  v.  Boehme.  ft 
DalL  Id.  Bingham  v.  Cabot.  %  Dall.  384. 

3.  As  to  the  opinion  given  and  the  opinion  refused. 

The  question  is  not  yet  settled  whether  a  bill  of  ex- 
ceptions win  lie  to  an  erroneous  opinion  given  by  the 
judge  in  his  charge  to  the  jury  at  the  trial ;  or  to  a 
proper  opinioo  prayed  and  refused.  3  BL  Com.  Z72. 

Maksrall,  Ch.  J.  Is  not  the  reason  why  the  En* 
glisfa  books  do  not  show  such  a  case,  because,  upon  ft 
doubt  as  to  the  correctness  of  the  opinion  of  the  judge 
in  his  charge  to  the  jury,  a  case  is  always  made,  and  a 
new  trial  moved  for,  <hi  the  ground  of  misdirection? 

Ingimott.  If  the  court  had  given  an  opinion  upon 
the  reasonableness  of  the  notice,  it  would  have  been 
terror,  because  it  is  a  matter  of  fact.     But  here  the  ^*6A 

prayer  was,  diat  the  court  should  give  an  opinion  as  to 
the  fact  of  notice,  as  well  as  to  the  reasonableness  of 
notice.  The  expression  **  under  the  circumstances  of 
the  case^  refers  the  matter  of  fact  to  the  court.  It  calls 
upon  the  court  to  say  what  are  the  circumstances  of  the> 
case,  and,  consequently,  to  decide,  the  weight  of  evi- 
dence, and  to  infer  one  fact  from  ot;hers,  which  is  the 
pecaliar  province  of  the  jury* 

The  jury  is  certainly  to  decide  the  facts ;  whether 
upon  those  facts  the  notice  is  reasonable,  may  be  matter 
€)t  law  I  but  in  Pennsylvania,  and  perhaps  in  other 
states,  it  is  usual  to  submit  the  whole  question  to  the 
jury,  the  court  giving  them  information  as  to  such  points 
of  law  as  have  been  decided. 

If  the  facts  are  settled,  the  court  may  give  instruc- 
tion as  to  the  law ;  but  if  the  question  of  law  cannot 
he  abstracted  from  the  question  of  fact,  the  whole  must 
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Smith       be  submitted  to  the  jury.  1  DalL  255.  Robertson  v* 
r    7«*        ^0^^^'    2  Dull.  158.  Bank  v.  M^'Knight.     2  DalU  195. 
_..     Mallory  v.  Ktrwan* 

P.  B,  Key^  in  reply, 

1.  Abandoned  the  objection  to  the  admissibility  of 
Remington  as  a  witness. 

2.  As  to  the  copy  of  the  defendant  CarringtonV  let- 
ter. 

No  man  can  make  evidence  for  himself.  2  Vez.  42^ 
A  copy  cannot  be  given  in  evidence  until  you  have 
proved  that  the  original  existed,  and  is  lost  or  destroy- 
ed, or  not  in  the  power  of  the  party  to  prpduce ;  and 
then  the  copy  must  be  proved  by  a  witness  who  corn- 
pared  it  with  the  original. 

It  does  not  appear  that  the  plaintiff  admitted  the  pa- 
per supposed  to  be  a  letter  from  Smith  &f  Ridgerway^ 
to  be  genuine,  and  simply  not  denying  is  not  admitting. 
But  the  plaintiff  objected  to  both  the  copy  and  the  let- 
ter, as  appears  by  the  whole  tenor  of  the  bill  of  excep- 
tions. 

•  69  *^*  ^^  ^^  ^^  opinion  prayed. 

The  expression  **  all  the  circumstances  of  the  case^^ 
means  all  the  circumstances  of  the  case  stated  in  the 
bill  of  exceptions,  and  the  evidence  to  which  it  refers. 
This  was  certainly  proper.  It  was  not  praying  the 
/court  to  decide  tht facts^  but  only  the  law  arising  upon 
those  facts.  The  court  has  a  right  to  say  that  under 
the  circumstances  of  the  case^  the  law  is  so. 

Marshall,  Ch.  J.  Does  not  that  involve  the  verity 
of  the  facts  I 

Key.  TYie  court  can  say  that  there  was  «o  evidence 
whatever  of  notice,  and  if  so,  that  the  plaintiffs  had  a 
right  to  recover.  The  question  what  is  evidence  is 
matter  of  law. 

But  the  court  erred  in  submitting  the  whole  question 
of  reasonable  notice  to  the  jury.     The  reasonableness  is 
matter  of  law.  2  Inst.  222.  Co.  Litt.  56.  b.    1    71  jR^ 
167.  and  2  T.  JR.  186.  Tindall  v.  Brown. 
6 
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February  16.  Smith 

•  4       Carrington. 

jMarshall,    Ch.  J.  delivered  the  opinion  of  the  ■  ■ 

court. 

1*his  case  comes  up  on  exceptions  to  certain  opinions 
given  by  the  judges  of  the  circuit  court  of  Rhode  Island, 
at  the  trial  of  the  cause  before  them.    • 

The  first  exception  is  to  the  admission  of  Pdeg 
Remmgton  as  a  witness. 

This  exception  appeared  to  be  abandoned  by  the 
counsel  in  reply,  and  is,  indeed,  so  perfectly  untenable, 
that  the  court  will  only  gbsen^,  that  Peleg  Remingto^ 
does  .not  appear  to  have  been  Hiterested  in  the  event  of 
the  cause  in  which  he  deposed^  but  certainly  was  not 
interested  in  the  particular  fact  to  which  he  was  re- 
quired to  depose,  and  was,  therefore,  clearly  a  compe- 
tent witness. 

*Tlie  second  exception  is  taken  to  the  opinion  of  the  ^  70 

court  admitting  as  evidence  a  paper  purporting  to  be 
the  copy  of  a  letter  written  by  the  defendant,  Carring^ 
ton,  to  Smith  &  Ridgeway^  of  Philadelphia,  the  corres- 
pondents of  the  plaintiffs,  and  also  a  letter  from  Smith 
&  Ridgexvay  to  the  defendant,  Carrtngton^  purporting 
to  be  an  answer  to  the  saidJetter. 

To  the  admission  of  the  letter  of  Smith  i^  Ridgeviay 
no  just  objection  appears.  The  verity  of  that  letter  is 
acknowledged  on  the  face  of  the  bill  of  exceptions,  and 
no  cause  is  stated  why  it  should  ih^  have  been  read  to 
the  jury.  But  the  admission  of  fhe  copy  of  a  letter 
written  by  one  of  the  defendants  stands  upon  totally 
different  gronnd. 

To  introduce  into  a  cause  the  copy  of  any  paper, 
the  truth  of  that  copy  must  be  established,  and  suffi- 
cient reasons  for  the  non-production  of  the  original 
must  be  shown. 

If  in  this  case  the  answer  o£  Smith  W  Ridgeway  had 
authenticated  the  whole  letter  of  Carrington^  the  copy 
of  that  letter  need  not  have  been  offered,  siace  its  whole 
contents  would  have  been  proved  by  the  answer  to  it.  If 
its  whole  contents  were  not  proved  by  the  answer,  then 
the  part  not  so  proved  was  totally  unauthenticated,  and 
may  have  formed  no  part  of  the  original  letter. '  In 
thia  case,  the  answer  cannot  have  authenticated  the 
Vol.  IV.  I  ' 
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Smith       copy,  because  the  bill  states  that  the.  defendants  gave 
Camngton.   ^^  P^^^f  ^^  '^^  being  true.     This  copy,  therefore,  not 

being  proved  to  be  a  true  copy,  ought  not  to  have  gone 

before  the  jury.  Into  its  importance  or  operation  this 
court  cannot  inquire.  It  was  improper  testimony,  and 
a  vetdict  founded  on  improper  testimony  cannot  standi 

For  this  error  the  judgment  must  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  of  Rhode 
Island,  to  be  again  tried* 

The  third  exception  is  taken  to  the  refusal  of  the 
court  to  give  an  opinion  on  a  question  stated  by  the 
counsel  for  the  plaintifik.     The   difficulty  of  deciding; 
on  this  exception  does  not  arise  from  any  doubt  which 
*  >  71  "bought  to  have  been  produced  by  the  facts  in  the  cause^ 

but  from  the  manner  in  which  the  question  was  pro^ 
pounded  to  the  court. 

After  a  long  and  complex  statement  of  the  testim^ 
ny^  the  counsel  for  the  plaintiffs  requested  the  court  to 
declare  whether,  ^'  if  the  plaintiffs  had  actually  paid 
the  said  premium  to  the  underwriters,  before  any  no- 
tice of  the  change  of  the  destination  of  the  ship,  thejr 
had  a  right,  under  the  circumstances  of  the  casc^  to  re« 
cover  the  same  of  tbe  defendants/' 

To  this  question  the  court  refused  to  give  an  an-^ 
swer. 

There  can  be  no  doubt  of  the  right  of  a  party  to  re- 
quire the  opinion  of  the  court  on  any  point  of  law 
'  which  is  pertinent  t6  the  issue,  nor  that  the  refusal  of 
the  coiirt  to  give  such  opinion  furnishes  cause  for  as. 
exception ;  but  it  is  equally  clear  that  the  court  cannot 
be  required  to  give  to  the  jury  an  opinion  on  the 
truth  of  testimony  in  any  case. 

Had  the  plaintiffs^  counsel  been  content  with  the  an* 
swer  of  the  court  to  the  question  of  law,  he  would 
have  been  entitled  to  that  answer ;  but  when  he  invol* 
*  ved  facts  with  law,  and  demanded  the  opinion  of  the 
court  on  xht  force  and  trutfi  of  the  testimony^  by  add* 
ing  the  words  *'  under  the  circumstanced  of  the  case" 
the  question  is  ^o  qualified  as  to  be  essentially  changed 
and  although  the  court  might  with  propriety  have  se- 
parated the  law  from  the  fact,  and  have  stated  the  le* 
gal  principle,  leaving  the  fact  to  the  jury,  there  was  no 
obligation  to  make  this  discrimination,   and,  conse-- 
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qiieady,  no  error  was  committed  ia  refusing  to  answer      ^""^^ 
Ae  question  propounded.  Carr.niton. 

I  Tie  record  also  exhibits  a  part  of  the  charge  given    

'  to  the  jury,  on  which  the  counsel  for  the  plaintiffs  have 
aigued  as  if  it  composed  a  part  of  the  bill  of  excep- 
dons.  It  is  Ib  these  words :  ^^  And  the  said  court, 
prior  to  the  request  last  mentioned,  did  declare  and 
^ve  their  opinion  to  said  jury,  that  the  case  wholly 
turned  upon  the  point  whether  or  not  the  said  defend- 
ants *had  given  due  and  seasonable  notice  of  the  *  7^ 
change  of  the  destination  of  said  ship«  That  it  was  a 
question  proper  for  the  said  jury  to  decide  whether 
such  due  and  seasonable  notice  had  been  given ;  and 
that  if  they  were  of  opinion  it  had  been  so  given,  on 
considering  the  whole  of  the  evidence,  they  ought 
not  to  allow  the  plaintiffs'  said  charge  for  said  pre^ 


mmmJ^ 


That  a  party  has  a  right  to  except  to  a  misdirection 
of  the  jury  contained  in  the  charge  of  the  judge  who 
tries  the  cause,  is  settled  in  this  court.  {Ante^  vol.  2.  p. 
239.  Church  v.  Hubbart.) 

That  the  opinion  which  the  record  ascribes  to  the 
judge  in  this  case  is  incorrect,  unless  some  other  part 
of  the  charge  shall  have  so  explained  it  as  to  give  to 
the  words  a  meaning  different  from  that  which  is  af- 
fixed to  them  taken  by  themselves,  is  the  opinion  of 
this  court. 

The  judges  instructed  the  jury,  *^  that  the  case  wholly 
turned  upon  the  point  whether  or  not  the  defendants 
had  given  due  and  seasonable  notice  of  the  change  of 
the  destination  of  the  said  ship,"  and  that  if  they  were 
of  opinion  that  due  and  seasonable  notice  had  beep  gi- 
ven, they  ought  to  find  against  the  plaintiffs,  on  the 
question  of  their  right  to  recover  the  premium  ad- 
vanced by  them  for  &e  defendants. 

Due  and  seasonable  notice  must  have  been  given 
as  soon  after  the  destination  of  the  vessel  was  changed 
as  it  could  have  been  given,  whether  the  premium  had 
or  had  not  been  advanced  by  the  plaintiffs  before  they 
received  it;  or  this  direction  must  have  left  it  to  the 
juiy  to  determine  whether  notice  was  or  was  not  due 
and  seasonable,  although  it  might  not  have  been  re- 
ceived by  the 'plaintiffs  before  they  had  actually  ad« 
vanced  for  the  defendants  the  sum  in  contest. 
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Smith'  On  the  first  exposition,  these  words  would  amount 

CanTngton.   ^^  ^  dear  misdirection  of  the  jury ;   because,  if  the 
■    ■     plaintiffs  had  paid  to  the  underwriters,  at  the  request  of 
the  defendants,  the  premium  of  insurance,  before  they 
received  notice  countermanding  the  directions  to  make 
such  payment,  the  right  given  by  subsequent  circum« 
#1  73  stances  *t6  the  insured  to  demand  its  return  from  the 

underwriters,  could  not  affect  the  claim  of  the  plain- 
tiffs on  the  defendants,  for  money  fairly  advanced  by 
them  for  the  use  of  the  defendants* 

If  the  latter  construction  be  adopted,  there  was  still 
^a  misdirection  on  the  part  of  the  court.  The  judge 
ought  not  to  have  left  it  expressly  to  the  jury  to  decide 
whether  notice  given  immediately  after  the  change  of 
the  destination  of  the  vessel  could  be  due  and  season* 
able  notice,  unless  it  was  received  before  the  premium 
was  advanced. 

It  is,  however,  not  material  to  the  present  cause  to 
determine  whether  this  exception  does  or  does  not  ex- 
hibit a  misdirection  to  the  jury,  since  we  are  unani- 
mously of  opinion,  that  for  admitting  a  paper  purport- 
ing to  be  the  copy  of  a  letter  from  Edward  Carrington 
to  Smith  iSc  Ridgeway,  to  go  to  the  jury,  which  was 
not  proved  to  be  a  copy,  the  judgment  must  be  reversed^ 

Judgment  reversed. 


PENDLETON  AND  WEBB  v.  WAMBERSIE  ET  AL. 

«*f1S!^S  ERROR  to  the  circuit  court  for  the  district  of 
of  a  eopartnep  Georgia,  in  a  suit  in  equity,  in  which  Pendleton  & 
in  a  joint  pup.  fT^  J  A   Were    complainants,    and   Emanuel  Wamberrie^ 

,  chase  and  sale  fr c  j    ^l  •  #•     ^  ' 

of  lands  may  j^^^^s   oeag'Tove^    and  the  representative  of  James 
sustain  a  bift  ArmHtrQng^  Jacob  Weed,  and  Henru  Osborne  were  de- 
ui   equity   a-  fendants 
gainst  the        *^7?f    f  !„ 

other  oopart.  The  bill  Stated  that  Henry  Osborne,  Jacob  Weed, 
IJ^ent'of  Ihe  J*^*^^  Armstrong,  James  Seagrove,  and  the  complain- 

concern,      to  «  , 

compel  a  di^overy  of  the  qonntity  purchased  and  sold,  andibr  aa  acooont  and  distribiiv 
tiOD  of  tha  proceedii. 
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ant^Jolin  Webb,  on  the  22d  of  December,  1786,-  en-    Pendleton 
tered  into  an  agreement  with  each  other,  under  seal,  to  wambersie. 
procure  lands  on  their  joint  account  in  the  state  of    ■ 
Georgia,  to  an  amount  not  exceeding  200,000  acres,  at 
*their  joint  expense,  and  for  their  joint  benefit.     That  *  74 

grants  were  obtained  for  about  165,000  acres.  That 
Webb  by  deed  transferred  all  his  right  to  the  lands  and 
contract  to  John  McQueen,  in  consideration  of  400iL 
sterling,  to  be  paid  in  four  equal  annual  instalments. 
That  McQueen,  not  having  paid  Webb,  assigned  his 
right  to  PendFeton,  the  complainant,  who  undertook  to 
bdemnify  McQueen  against  Webb's  demand.  I'hat 
Webb  has  never  received  the  money  due  from 
M^Clueen.  That  Wambersie,  as  agent  for  the  company, 
had  sold  60^000  acres  of  the  land  in  Holland,  at  one 
dollar  and  fifty-six  cents  per  acre,  had  received  in  cash 
51,000  dollars,  and  had  made  himself  liable  for  the 
balance.  That  he  has  refused  to  pay  to  the  complain* 
ant,  Pendleton,  the  one  fifth  of  the  purchase-money. 
That  the  other  defendants  refuse  to  divide  the  residue 
of  the  lands,  and  to  account  for  the  profits,  &c.  That 
the  lands  are  liable,  in  the  hands  of  the  purchasers,  for 
the  balance  of  the  purchase-motiey,  both  to  the  com- 
plainant Webb,  for  the  purchase-money  due  to  him,  and 
the  complainant  Pendleton,  for  his  one  fifth  of  the  amount 
of  the  sales.  The  bill  seeks  a  discovery  of  the  amount  of 
lands  granted  to  the  company,  of  the  amount  sold,  &c. 
and  prays  that  the  defendants  may  account,  and  that 
the  lands  may  be  charged  with  the  balance  of  the  pur- 
chase-money, &c. 

The  defendants  demurred  for  want  of  equity  in  the 
bill,  and  the  court  below  sustained  the  demurrer^  and 
decreed  that  the  bill  be  dismissed,  with  costs. 

But  this  court,  without  argument,  overruled  the  de- 
murrer, reversed  the  decree,  and  remanded  the  cause 
for  farther  proceedings. 
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♦EX  PARTE  BOLLMAN  AND  EX  PARTE 

SWARTWOUT. 

This  court  C.  LEE  moved  for  a  habeas  corpus  to  the  marshal  of 
■***'  ^c^wrU  ^^  district  of  Columbia,  to  bring  up  the  body  of 
^SluibeoB  cor-  SoMuel  Swartwout^  who  had  been  committed  by  the 
fuB  adtubjici-  circuit  court  of  that  district,  on  the  charge  of  treason 
^To*  consti-  against  the  United  States ;  and  for  a  certiorari  to  bring 
tate  a  levmng  up  the  record  of  the  commitment,  &c. 
TOuTt^'^be  an  ^^^  °°  *  Subsequent  day.  Harper  madfe  a  similar  mo* 
«ssembiage  of  tion  in  behalf  of  Ertck  Bollman^  who  had  also  been  com* 
Ihr^unioseof  '"^^^^^  ^Y  ^^  Same  court  on  alike  charge«(a) 

effecting      by  . 

farce  a  trea-  (a)  On  a  former  day  (Feb.  5.)  C  hoe  had  made  a  motion  for  a  habeas 
sonable  pur-  corpui  to  a  nulitary  officer  to  bring:  up  i\iehoAj  alS  Jamet  Alexander,  an 
po8e.  Enlist-  attorney  at  lav  at  New-Orleans,  who,  as  it  vas  said,  had  been  seized  by 
ment  of  men  an  armed  force  under  the  orders  of  General  Wilkinson,  and  transported 
to  serve  a-  to  tlie  city  of  Washington, 
gainst  govern- 
ment is  •  not  Chase,  J  then  wished  the  motion  might  lay  over  to  the  next  day.  He 
sufficient.  was  not  prepared  to  give  an  opinion.    He  doubted  the  jurisdii^on  of  this 

When  war    court  to  issue  a  habeiu  corpua  iu  any  case. 
is    levied    all 

tliose  who  per-  Johnson,  J.  doubted  whellier  the  power  given  by  the  act  of  congress, 
form  any  part,  vol.  i.  p.  lOl.  of  issuing  the  ^rit  of  Ao^eo^  cor/btM,  was  not  intended  as  a 
however  mi'  mere  auxiliary  power  to  enable  courts  to  exercise  some  other  jurisdiction 
nuttf  or  how-  given  by  law.  He  intimated  an  opinion  that  eKher  of  the  judges  at  hia 
ever  remote  chambers  might  issue  the  writ,  although  the  court  voUectively  could  not. 
from  the  scene 

of  action,  and     Chase,  J.  agreed  that  either  of  the  judges  might  issue  the  writ;,  but 
•pho  are  actU'  not  out  of  his  peculiar  circuit* 
tUly     leagued  ^ 

in  the  general  Marshall,  Ch.  J.  Xht  witole  subject  will  be  taken  up  de  novo, 
cwupiracy^  without  reference  to  pi*ecedent8.  It  is  the  wish  of  the  court  to  have  the 
are  traitora.     '  motion  made  in  a  more  solemn  manner  to-morrow,  when  you  may  come 

Any  aftsem-  prepared  to  take  up  the  whole  ground.    |^But  in  the  mean  time  Mr. 
■blage  of  men  Alexander  was  discharged  by  a  judge  of  tlie  circuit  court.] 
for    the"   pur- 
pose of  revo- 
lutionizing by  force  the  government  established  by  tiie  United  States  in  any  of  its  terri- 
tories, altnough  as  a  step  to,  or  the  means  of  executing,  some  greater  projects,  amounts 
to  lex^ng  roar.  The  travelling  of  indiwidualt  to  the  place  of  rendezvous  is  not  suffieient ; 
but  the  meeting  of  particular  bodies  ^fmen^Gnd  their  marching  from  plaoea  of  partial^ 
to  apkiceofgenercUrendexvousg  is  such  an  assemblage  as  constituites'a  levying  of  war. 

A  person  may  be  committed  for  a  crime  by  one  magistrate  upon  an  affidavit  made  be- 
fore another.  A  magistrate,  who  is  found  acting  as  such,  must  be  presumed  to  have 
taken  the  requisite  oaths. 

Quare^  whether,  upon  a  inotion  to  commit  a  person  for  treason,  an  affidavit  stating  the 
substance  of  a  letter  in  possession  of  the  affiant,  be  admissible  evidence  ? 

The  clause  of  the  Stii  section  of  the  act  of  congress,  **for  the  punishment  of  certain 
erimea  against  the  united  StatCf^^  vol  1.  p.  103.  which  provides  th«t  **  the  trial  of  crimes 
eommitted  on  the  high  seas,  Sin  anyplace  out  of  the  Jurisdiction  tif  any  piirtieular  stale, 
shall  be  in  the  district  where  the  offender  is  apprebeiuled,  or  into  whicli  he  may  be  first 
brought,"  applies  onlj  to  offences  committecl  on  the  high  seas,  or  in  some  river,  haven, 
basin,  or  6av,  not  within  the  jurisdiction  of  a  paiticular  state,  and  not  to  the^^erri^orie* 
of  the  United  States,  where  regular  courts  are  established,  competent  to  tryuhose  offen-* 
ees.  X 

The  word  ^  apprehended,^'  in  that  clause  of  the  act,  does  not  imply  a  legal  arrest ,  tq 
the  exelosion  of  a  ndlitary  arrest  or  seizure. 


FEKRUARY,  18or.  yg 

The  order  of  the  court  below,  for  their  commitment,  Ex|Miru  Bon. 
was  in  chese  words :  '  g-J^"^^ 


^.  The  prisoners,  Erick  Bollman  and  Samuel  Swart- 
wottt^  were  brought  up  to  court  in  custody  of  the  mar-  ^ 

shal,  arrested  on  a  charge  of  treason  against  the  United 
States,  on  the  oaths  of  General  James  Wilkinson,  Ge- 
neral William  Eaton,  James  L.  Donaldson,  Lieutenant 
WiUiafa  Wilson,  and  Ensign  W.  C*  Mead,  and  the 
court  went  into  further  examination  of  the  charge: 
Whereupon  it  is  ordered,  that  the  said  Erick  Bollman 
and  Samuel  Swartwout  be  committed  to  the  prison  of 
this  court,  to  take  their  trial  for  treason  against  the 
United  States,  by  levying  war  against  them,  to  be  there 
kept  in  safe  custody  until  they  shall  be  discharged  in 
due  course  of  law«"(fl) 

Tlie  oaths  referred  to  in  the  order  for  commitment, 
were  affidavits  in  writing,  and  were  filed  in  the  court 
below.(^} 

*C.  Lecj  for  SxvartwouU  ^  ^7 

Notwithstanding  the  decisions  of  this  court  in  Hamil^ 
terCsCaacj  3  DalL  17*  and  in  Burford^s  Case^  antey  vol. 

(a)  The  wftxrant  by  wluoh  they  were  brought  befcre  the  court  wm«  as 
followa :  ^^ 

DiftTmicT  OF  Columbia,  to -wit: 

TAe  United  State*  of  Jmerica,  t9  the  manhal  of  tha  district  of 
CoiumbtOt  greeting"  .• 

Whereas  there  is  probable  cause,  supported  by  the  oath  of  Jame» 
WUkhiaon,  William  Eaton,  James  Lbwrie  Donaldson,  William  C. 
Mead,  and  William  Wilson,  to  believe  that  Eriek  BoHman, 
(SroL)  commonly  called  Doctor  Erick.  Bollman,  late  of  tl^  city  of 
Philadelphia^  in  the  state  of  Pennsylvania,  gcntlemau,  i|nd  Sa- 
moel  Swartwout,  late  of  the  city  of  New-York,  in  the  state  of  New-York, 
|eatlaaian»  are  guilty  of  the  crime  of  treason  against  the  United  States  of 
America ; 

Thcae  ore*  therefore,  m  the  name  of  the  said  United  States,  to  command 
yoB  that  TOiL4ttke  the  bodies  of  the  said  Erick  Bollman  and  Samuel  Swart- 
wout, If  theyt-|Mi|ill  be  found  in  the  county  of  Washineton,  in  your  said  dis* 
trict,  and  thoiirprfbly  keep,  so  that  you  luiTe  their  bodies  before  the  circuit 
eonrt  oC  the  (Strict  of  Ck>lumbia9  for  the  county  of  Washington,  now  sit- 
ting; at  the  eapitol,  in  the  city  of  Washington,  immedUttely  to  answer  unto 
the  1InilBd.~Blates  of  America  of  and  concerning  the  charge  aforesaid. 
Hereof  fiAlMpiit  your  peril,  and  have  you  then  and  there  this  writ  Wit- 
ness the  MBnraMe  William  Crai7CB»  Esq.  Chief  Judge  of  the  saidl 
oDurt.  this  S7th  day  of  January,  1S07. 

WILUAM  BRENT,  Clerk. 

laaned  27th  d^y  of  JaBUacy»4807. 

(6)  per  these  affidafits^  see  Appendix,  Note  (A). 
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« 

Expnrte^il.  3^  v^^  44,3^  ^^  are  DOW  called  upon  to  show  that  this 

man  and  *     ,  ^     .  •       V»  .     t 

Swartwoot.  court  has  power  to  issue  a  writ  of  habeas  corpus* 
-'  By  the  constitution  of  the^  United  States,  art  3.  s.2. 

the  grant  of  jurisdiction  to  the  courts  of  the  United 
States  is  general,  and  extends  to  aii  cases  arising  under 
the  laws  of  the  United  States.  This  court  has  either 
original  or  appellate  jurisdiction  of  every  case,  with 
such  exceptions  and  under  such  regulations  as  congress 
has  made  or  shall  make.  If  congress  has  not  excepted 
any  case,  then  it  has  cognisance  of  the  whole* 

The  appellate  jurisdiction  given  by  the  constitution 
to  this  court  includes  criminsU  as  well  as  civil  case3|  and 
no  act  of  congress  has  taken  it  away.  Tlus  court  de* 
rives  its  power  and  its  jurisdiction  not  from*^a  statute, 
but  from  the  constitution  itself.  No  legislative  act  ik 
necessary  to  give  powers  to  this  court*  It  is  independ- 
ent of  the  legislature ;  and  in  all  the  late  discussions  upon 
the  question  of  putting  down  courta,  it  was  admitted  on 
all  hands  that  the  legislature  could  not  destroy  the  su- 
preme court. 

But  if^this  court  has  no  criminal  jurisdiction  to  hear 
and  determine^  yet  they  may  have  a  criminal  jurisdic- 
tion to  a  certain  extent,  viz.  to  inquire  into  the  cause  of 
comitiitment  and  admit  to  bail.  This  court  has  no  ori- 
gitial  jurisdiction,  except  in  certain  cases  ;  yet  it  has 
power  to  issue  a  mandamus  in  casf  s  in  which  it  has  no 
appellate  jurisdiction  1>y  writ  or  error  or  appeal,  and 
will  issue  a  prohibition  even  in  a  criminal  case,  if  acir- 
Cyi\t  court  should  undertake  to  try  it  in  a  state  in  which 
/the  crime  was  not  conimitted.  So  also  if  a  district  court 
-  should  be  proceeding  upon  a  matter  out  of  its  jurisdic- 
tion, tlTis  court  would  grant  ?i  prohibition* 

By  the  judiciary  act,  s.  14.  vol.  1.  p.  58.  ^^  All  the 
before-mentioned  courts"  (and  the  supreme  court  was 
the  court    last  mentioned  in  the    preceding  section)* 
**  shall  have  power  to  issue  writs  of  scire  facias^  habeas 
♦  78  corpus^  *and  all  other  writs  not  specially  provided  for  by 

statute,  which .  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to  the  prin- 
ciples and  usages  of  law."  "  And  either  of  the  jus- 
tices of  the  supreme  court,  as  well  as  judges  of  the  dis- 
trict-courts,  shall  have  power  to  grant  writs  of  habeas 
corpus^  for  the  purpose  of  an  inquiry  into  the  cause  of 
commitment :  Providedy  that  writs   of  habeas  corpus 
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shall  in  no  case  extend  to  prisoners  in  gaol,  unless  where  Ex|)arteBoH. 
they  are  in  custody  under  or  by  colour  of  the  authority   swartwoat 
of  the  United  States^  or  are  committed  for  trial  before     *■•  ■'  ^"■•■' 
some  court  of  the  same,  or  are  necessary  to  be  brought 
into  court  to  testify*" 

It  has  been  suggested  that  the  words  "  and  all  other 
writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for  the  txertiae  of  their  respective  jurisdic' 
tions^^  forbid  the  issuing  of  a  habeas  corpus^  but  in  a 
case  where  it  is  necessary  for  the  exercise  of  the  court's 
jurisdiction.  But  the  words  "  necessary^^  &c.  apply 
only  to  the  "  other  writs  not  specially  provided  for. 

In  order  to  restrict  in  some  degree  the  general  ex- 
pression "-  all  other  writs^^  the  subsequent  words  are  ' 
used*  The  writ  of  habeas  corpus  was  particularly 
named,  because  it  would  not  (in  all  cases  where  it 
ought  to  be  granted)  come  under  the  general  denomi-c 
nation  of  writs  necessary  for  the  exercise  of  thejuris'* 
diction  of  the  court  issuing  it. 

But  admitting,  for  argument,  that  a  writ  of  habeas 
corpus  cannot  issue  but  where  it  is  necessary  for  the  ex* 
ercise  of  the  jurisdiction  of  the  court  issuing  it,  yet  the 
term  **  jurisdiction"  means  the  whole  jurisdiction  given 
to  the  court ;  and  as  this  court  has,  by  the  constitution^ 
jurisdiction  in  criminal  cases,  which  jurisdiction  is  not 
taken  away  by  any  statute,  it  is  a  writ  necessary  for  the 
exercise  of  its  jurisdiction.  Again  by  the  33d  section 
of  the  same  act,  ^^  upon  arrests  in  criminal  cases,  where 
the  punishment  may  be  death,  bail  shall  not  be  admitted 
but  by  the  supreme  or  a  circuit  courts  or  by  a  justice 
of  the  supreme  court,  or  a  judge  of  a  district  court,  who 
shall  exercise  their  discretion  therein^  regarding  the  na-  ^ 

ture  ^and  circumstances  of  the  offence  ^  and  of  the  evi*  *^ 

denccy  and  the  usages  oflaw.^^  By  this  section  the  su- 
preme court  has  jurisdiction  to  admit  a  prisoner  to  bail 
in  criminal  cases  .punishable  with  death,  and  for  that 
purpose  to  extxntine  into  the  nature  and  circumstances  of 
the  offenccy  and  of  the  evidence.  For  the  exercise  of  this 
jurisdiction  the  writ  of  habeas  corpus  is  necessary. 
There  is  no  other  writ,  **  agreeable  to  the  usages  of 
law,"  which  will  answer  the  purpose. 

It  is  doubtful  whether  a  judge  of  this  court  can  issue 
the  writ  while  the  court  is  sitting,  and  in  a  district  in 
which  he  has  no  authority  to  act  as  a  circuit  judge. 

Vol.   IV.  K 
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Ex  parte  Boll-      If  it  be  said  that  the  writ  can  only  issue  where  it  is  in 
Swirtwout.    exercise  of  appellate  jurisdiction,  we  say  it  is  appellate 
— — —    jurisdiction  which  we  call  upon  this  court  to  exercise. 
The  <:ourt  below  has  made  an  illegal  and  erroneous  or- 
der, and  we  appeal  in  this  way,  and  pray  this  court  to 
correct  the  error. 

Rodney   (Attorney -General)  .  declined   arguing  the 
point  on  behalf  of  the  United  States. 

Harper^  iFor  Bollman. 

There  are  two  general  considerations  : 

1.  Whether  this  court  has  the  power  generally  of  is- 
*       suing  the  writ  oi  habeas  corpus  ad  subjiciendum  f 

2.  If  it  has  the  power  generally,  whether  it  extends 
to  commitments  by  the  circuit  court  ? 

1.  The  general  power  of  issuing  this  great  remedial 
writ,  is  incident  to  this  couh  as  a  supreme  court  of  re- 
cord. It  is  a  power  given  to  such  a  court  by  the  com- 
mon law.  Every  court  possesses  necessarily  certain  in- 
cidental powers  as  a  court.  This  is  proved  by  every 
day's  practice.  If  this  court  possessed  no  powers  but 
those  given  by  statute,  it  could  not  protect  itself  from 
insult  and  outrage.  It  could  not  enforce  obedience  to 
its  immediaite  orders.  It  could  not  imprison  for  con- 
tempts in  its  presence.  It  could  not  compel  the  attend- 
ance of  a  witness,  nor  oblige  him  to  testify.  It  could 
*  80  not  compel  *the  attendance  of  jurors,  in  cases  where  it 

has  original  cognisance,  nor  punish  them  for  improper 
conduct.  These  powers  are  not  given  by  the  constitu- 
tion, nor  by  statute,  but  How  from  the  common  law. 
This  question  is  not  connected  with  another,  liiuch  agl* 
tated  in  this  country,  but  little  understdod,  viz.  whether 
the  courts  of  the  United  States  have  a  common  law 
jurisdiction  to  punish  common  law  offences  against  the 
government  of  the  United  States.  The  power  to  pu» 
nish  ofi^nces  against  the  government  is  not  necessarily 
incident  to  a  court.  But  the  power  of  issuing  writs  oi 
habeas  corpus^  for  the  purpose  of  relieving  from  illegal 
imprisonment,  is  one  of  those  inherent  powers,  bestow- 
ed by  the  law  upon  every  superior  court  of  record,  as 
incidental  to  its  nature,  for  the  protection  of  the  citizen. 
It  being  clear,  then,  that  incidental  powers  belong  to 
this  in  common  with  every  other  court,  where  can  we 
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look  for  the  definition,  enumeratian  and  extent  of  those  Ex  parte  Boii- 
powers,  but  to  the  common  law ;  to  that  code  from   g'^"|!  *"'* 
whence   we  derive  all  our  legal  definitions,  terms  and         -  . 
ideas,  and  which  forms  the  substratum  of  all  our  juri- 
dical systems,  of  all  our  legislative  and  constitutional 
provisions*     It  is  not  possible  to  move  a  single  step  in 
any  judicial  or  legislative  proceeding,  or  to  execute  any 
part  of  our  statutes,  or  of  our  constitution,  without  having 
recourse  to  the  common  law.     The  constitution  uses, 
for  instance,  the  terms  '^  trial  by  jury^'*  and  ^*  habeas 
corpusJ*^    How  do  we  ascertain  what  is  meant  by  these 
terms  ?  By  a  reference  to  the  common  law.  This  court 
has  power,  in  some  cases,  to  summon  jurors,  and  ex^ 
amine  witnesses.     If  an  objection  be  made  to  the  com- 
petence of  a  witness,  or  a  juror  be  challenged,  how  do 
you  proceed  to  ascertain  the  competence  of  the  witness 
or  the  juror  ?     You  look  into  the  common  law.     The 
common  law,  in  short,  forms  an  essential  part  of  all 
our  ideas.     It  informs  us  th^t  the  power  of  issuing  the 
writ  of  habeas  corpus  belongs  incidentally  to  every  su* 
perior  court  of  record ;  that  it  is  part  of  their  inherent 
rights  and  duties  thus  to  watch  over  and  protect  the 
liberty  of  the  individual. 

Accordingly  we  find  that  the  court  of  common  pleas 
in  England,  though  possessing  no  criminal  jurisdiction  a  qi 

^of  any  kind,  original  or  appellate,  has  power  to  issue  ^^ 

this  writ  of  habeas  corpus*  This  power  it  possessed  by 
the  common  law,  as  an  incident  to  its  existence,  before 
it  was  expressly  given  by  the  habeas  corpus  act.  This 
appears  from  BushelPs  Case^  reported  in  Sir  Thomas 
Jones^  18.  and  stated  in  WooiPs  Case^  3  Wilson^  175. 
by  the  Chief  Justice,  in  delivering  the  Opinion  of  the 
court.  BushelPs  Case  was  shortly  this :  A  person  wa4 
indicted  at  the  Old  Bailey^  in  I^ondon,  for  holding  an 
unlawful  conventicle.  The  jury  acquitted  him,  contra- 
ry to  the  direction  of  the  court  on  the  law.  For  this 
some  of  the  jurors,  and  Bushell  among  the  rest,  were 
fined  and  imprisoned  by  the  court  at  the  Old  Bailey* 
Bushell  then  moved  the  court  of  common  pleas  for  a 
writ  of  habeas  corpus^  which,  after  solemn  argument  and 
consideration,  was  gi'anted  by  three  judges  against  one. 
Bushell  was  brought  up,  and  the  cau^e  qf  his  commit- 
ment appearing  insufficient,  he  was  discharged.  This 
took  place  before  the  habeas  corpus  act  was  passed,  and 
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E^xpurte  Boll-  is  ^  conclusive  authority  in  favour  of  the  doctrine  for 
Swartwout.    which  We  Contend.     Wood's  Case^  3  Wilson^  ir5*  and 
■  "  ■■■■     3  Bac.  Abr.  3,  are  clear  to  the  same  point. 

Whence  does  the  court  of  common  pleas  derive  this 
power  ?  Not  from  its  criminal  jurisdiction ;  for  it  has 
none*  Not  from  any  statute  ;  for  when  Bushell's  Case 
was  decided,  there  was  no  statute  on  the  subject*  Not 
from  any  idea  that  such  a  power  is  necessary  for  the  ex« 
ercise  of  its  ordinary  functions ;  for  no  such  necessity 
exists,  or  has  ever  been  supposed  to  exist.  But  from 
the  great  protective  principle  of  the  common  law,  which, 
in  favour  of  liberty,  gives  this  power  to  every  superior 
court  of  record,  as  incidental  to  its  existence. 

The  court  of  chancery  in  England  possesses  the  saine 
power  by  the  common  law,  as  appears  from  3  Bac.  Abr* 
3.  This  is  a  still  stronger  illustration  of  the  principle, 
for  the  court  of  chancery  is  still  further  removed,  if 
possible,  than  the  court  of  common^  pleas,  from  all  cri-^ 
minal  jurisdiction,  still  more  exempt  from  the  necessity 
of  such  a  power  for  the  exercise  of  its  peculiar  functions. 
The  court  of  exchequer  also,  as  appears  from  the 
same  authorities,  though  wholly  destitute  of  criminal 
^  82  jurisdiction,  ^possesses  the  power  of  relieving,  by  ha* 
beas  corpus^  from  illegal  restraint. 

Hence  it  appears  that  all  the  superior  courts  of  re- 
cord in  England  are  invested  by  the  common  law  with 
.  this  beneficial  power,  as  incident  to  their  existence. 
The  reason  assigned  for  it  in  the  English  law  books  is, 
that  the  king  has  always  a  right  to  know,  and  by  means 
of  these  courts  to  inquire,  what  has  become  of  his' sub- 
jects. That  is,  that  he  is  bound  to  protect  the  personal 
liberty  of  his  people,  and  that  these  courts  are  the  in- 
struments which  the  law  has  furnished  him  for  dis- 
charging his  high  du^  with  eifect. 

It  may  then  be  asked,  whether  the  same  reasons  do 
not  apply  to  our  situation,  and  to  this  court.  Have  the 
United  States,  in  their  collective  capacity,  as  sovereign, 
less  right  to  know  what  has  become  of  their  citizens, 
than  the  king  or  gov6rnment*of  England  to  inquire  into 
the  situation  of  his  subjects  ?  Are  they  under  an  obli- 
gation less  strong,,  to  protect  individual  liberty?  Have 
pot  the  people  as  good  a  right  as  those  of  England  to 
the  aidof  ahig}i  and  responsible  court  for  the  protection 
of  their  persons  ?  I§  ow  sUu^tion  less  »dvanta|;eQus  ia  this 
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respect  than  that  of  the  English  people ?     Or* have  we  ®* partcB©!!- 
no  need  of  a  tribunal,  for  such  purposes,  raised  by  its    Swartwout. 
rank  in  the  government,  by  its  independence,  by  the  ^ 

clnracter  of  those  who  compose  it,  above  the  dread  of 
power,  above  the  seductions  of  hope  and  the  influence  of 
fear,  above  the  sphere  of  party  passions,  factious  views,' 
and  popular  delusion  ?  Of  a  tribunal  whose  members, 
having  attained  almost  all  that  the  constitution  of  their 
country  permits  them  to  aspire  to,  are  exempted^  as  far  as 
the  loiperfection  of  our  nature  allows  us  to  be  exempted, 
from  all  those  sinister  influences  that  blind  and  swerve 
the  judgments  of  men — ^have  nothing  ^o  hope,  and  nothing 
to  fear,  except  from  their  own  consciences,  the  opinion  of 
the  public,  and  the  awful  judgment  of  posterity  ?  It  is 
in  the  hands  of  such  a  tribunal  alone,  that  in  times  of  fac- 
tion or  oppression,  the  liberty  of  the  citizen  can  be  safe. 
Such  a  tribunal  has  the  constitution  created  in  this  court, 
and  can  it  be  imagined  that  this  wise  and  beneficent  con- 
$titution  intended  to  deny  to  the  citizens  the  valuable  pri« 
vilege  *of  resorting  to  this  court  for  the  protection  of  *83 

their  dearest  rights  ? 

On  this  ground  alone  the  question  might  be  safely 
rested  ;  but  there  is  another,  not  stronger  indeed,  but 
perhaps  less  liable  to  question* 

Congress  has  expressly  given  this  power  to  this  court, 
by  the  14th  section  of  the  act.  of  24th  September^  1789, 
commonly  called  the  judiciary  act.  This  section,  ac- 
cording to  its  true  grammatical  construction,  and  its 
apparent  intent,  contains  two  distinct  provisions.  The 
first  relates  to  writs  of  scire  facias  and  habeas  corpus  ; 
the  second  to  such  other  writs  as  the  court  might  find 
necessary  for  the  exercise  of  their  jurisdiction.  As  to 
writs  oi  scire  facias  and  habeas  corpus^  which  are  of  the 
most  frequent  and  the  most  beneficial  use,  congress 
seems  to  have  thought  proper  to  make  a  specific  and 
positive  provision.  It  was  clearly  and  obviously  neces- 
sary that  such  writs  should  be  issued,  not  merely  to 
aid  the  court  in  the  exercise  of  its  ordinary  jurisdiction, 
but  for  the  general  purposes  of  justice  and  protection. 
The  authority,  therefore,  to  issue  these  writs,  is  posi- 
tive and  abscdute ;  and  not  dependent  on  the  considera- 
tion whether  they  might  be  necessary  for  the  ordinary 
jurisdiction  of  the  courts.  To  render  them  dependent 
on  that  consideration^  would  have  been  to  deprive  the 
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Ex  pai-teBoU.  courts  of  many  of  the  most  beneficial  and  important 
Swartwouu    powers  which  such  courts  usually  possess. 
«— — — —         But  the  legislature  foresaw  that  many  other  writs 
might,  in  the  course  of  proceedings,  be  found  necessary 
for  enabling  the  courts  to  exercise  their  ordinary  juris- 
diction, such  as  subpamas^  writs  of  venire  facias^  cer* 
ttorari^Jieri  facias^  and  many  others  known  to  our  law.^ 
To  attempt  a  specific  enumeration  of  these  writs  might 
•  have  been  productive  of  inconvenience  ;  for  if  any  had 
been  omitted,  there  would  have  been  doubts  of  the 
power  to  issue  them.     Congress,  therefore,  instead  of 
a  specific  enumeration  of  theni,  wisely  chose  to  employ 
a  general  description.     This  description  is  contained 
in  the  words,  '^  all  other  writs  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions^  and 
agreeable  to  the  principles  and  usages  of  law." 
*  84  *The  true  grammatical  construction  of  the  sentence 

accords  with  this  construction.  The  words  of  restric- 
tion or  description  ("  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions^^  &c.)  stand 
here  as  a  relative,  and  must  refer  to  the  next  antece* 
dent.  There  are  two  antecedents  ;  1st.  *'  Writs  oi scire 
facias  and  habeas  corpus  f"*"*  and,  2d.  "  All  other  writsJ^ 
The  second  is  the  next  antecedent  to  which,  of  course, 
the  relative  terms  "  which  may  be  necessary^^  &c.  must 
relate  and  be  confined.  Those  words,  therefore,  can- 
not, either  in  grammatical  constructioo,  or  according 
to  the  plain  object  of  the  legislature,  be  considered  as 
restricting  the  grant  of  power  in  the  first  part  of  the 
sentence ;  but,  merely  as  explaining  the  extent  of  the 
power  given  in  the  second  part. 

It  is  clear,  then,  that  this  section  bestows  on  this  court 
the  power  to  grant  writo  of  habeas  corpus  without  re- 
striction. Does  this  power  extend  to  the  application 
now  before  the  court  ? 

The  term  habeas  corpus  is  a  generic  term,  and  in- 
cludes all  kinds  of  writs  of  habeas  corpus  ;  as  well  the 
writ  ad  subjiciendumy  as  ad  testificandum^  or  cum  causd^ 
&c. 

But  the  33d  section  of  the  same  act  must  remove  all 
doubt  upon  that  point;  for  when  it  gives  this  court  pow- 
er to  admit  to  bail  in  cases  punishable  with  death,  and 
commands  this  court  to  use  their  ^^  discretion  therein^  re- 
6  . 
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goring  the  nature  oTui  circumstances  of  the  t fence  anrf  Ex  parte  Boii- 
ofthe  evidence^^  it  takes  it  for  granted  that  the  prisoner  Swartwoat. 
is  to  be  brought  before  the  court  for  the  purpose  of     ■■ 
inquiring  into  those  circumstances.      If  this  section 
does  not  give  the  ^ower,  it  shows  at  lea^t  that  the  le-* 
gislamre  considered  it  as  given  before  by  the  14th  sec-  . 
tion.     Again,  the  latter  part  of  the  14th  section  gives 
to  each  of  the  justices  of  this  court,  and  of  the  district 
courts,  the  power  for  which  we  contend.     It  cannot  be 
presumed  that  congress  meant  to  give  each  judge  singly 
a  power  which  it  denied  to  the  whole  court.     That  it 
confided  more  in  the  individual  members  of  the  court 
dian  in  the  court  itself.     That  it  considered  the  weight, 
dignity <,  character,  and  independence  of  each  individual 
♦member,  as  a  more  firm  barrier  against  oppression  *  85 

than  those  of  the. tribunal  itself,  sitting  for  the  exercise 
of  the  highest  judicial  functions  known  to  our  law. 

I'his  part  of  the  statute  is  remedial  and  beneficial  to 
the  subject,  and  it  is  a  sound  maxim  of  law,  that  such 
statutes  are  to  be  construed  liberally  in  favour  of  li- 
berty. 

Considering  it  as  settled  that  congress  intended  to 
give  this  court  the  power  to  issue  writs  of  habeas  cor* 
fus  ad  subjiciendum^  the  next  question  is,  whether  con- 
gress had  authority  by  the  constitution,  to  confer  that 
power? 

The  authority  of  congress  must  be  tested  by  the  con* 
stitudon^and  if  they  should  appear  to  this  court  to  have 
exceeded  the  limits  there  prescribed,  this  court  must 
coBsid^  their  act  void.  The  power  of  the  judiciary 
to  collate  an  act  of  cpngress  with  the  constitution  when 
it  comes  judicially  before  them,  and  of  declaring  it 
void  if  against  the  constitution,  is  one  of  the  best  bar- 
riers agaiiist  oppression,  in  the  fluctuations  of  faction, 
and  in  those  times  of  party  violence  which  necessarily 
result  from  the  operation  of  the  human  passions  in  a 
popular  government.  In  the  violence  of  those  political 
storms  which  the  history  of  the  human  race  warns  us 
to  expect,  this  shelter  may  indeed  be  found  insufficient ;. 
but  weak  as  it  may  be,  it  is  our  best  hope,  and  it  is  the> 
part  of  patriotism  to  uphold  and  strengthen  it  to  the  ut- 
most. But  it  is  a  power,  of  a  delicacy  inferior  only 
to  its  importance ;  and  ought  to  be  exercised  with  the 
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man  and  ,  ^i  ^     ^ 

Swartwout    ^nd  the  greatest  occasions. 

>  ■  The  question  whether  congress  could  confer  upon 

this  court  the  power  of  issuing  the  writ  of  habeas  corpus 
ad  subjiciendum^  depends  upon  another  question,  viz. 
whether  this  power  or  jurisdiction  be  in  its  nature  ori- 
ginal or  appellate.  The  original  jurisdiction  of  this 
court  being  limited  to  certain  specified  cases,  of  which 
this  is  not  one,  it  follows,  that  if  the  issuing  such  a  writ 
of  habeas  corpus  be  an  exercise  of  ^rf^infl/ jurisdiction, 
♦  86  *the  power  to  issue  it  cannot  be  conferred  on,  or  exer- 

cised by,  this  court. 

This  principle  was  established  by  the  case  of  Marbury 
V.  Madison^  (ante^  vol.  1.  p.  175.)  where  the  court  said 
that  ^  to  enable  this  court  to  issue  a  mandamus^  it  must 
be  shown  to  be  an  exercise  of  a/]/»^//aff  jurisdiction,  or 
to  be  necessary  to  enable  them  to  exercise  appellate  ju- 
risdiction.    It  has  been  stated  at  the  bar  that  the   ap- 
pellate jurisdiction  may  be  exercised  in  a  vtiriety   of 
forms ;  and  that  if  it  be  the  will  of  the  legislature  that 
a  mandamus  should  be  used  for  that  purpose,  that  uuill 
must  be  obeyed.     This  is  true,    ATet  the  jurisdiction 
must  be  appellate^  not  original.     It  is  the  essential  cri- 
terion of  appellate  jurisdiction  that  it  revises  and  cor- 
rects the  proceedings  in  a  cause  already  instituted,  and 
does  not  create  that  cause.      Although,  therefore,  a 
mandamus  may  be  directed  to  courts,  yet  to  issue  such 
a  writ  to  an  officer,  for  the  delivery  of  a  paper^  is  in 
effect  the  same  as  to  sustain  an  original  action  for  that 
paper ;  and,  therefore,  seems  not  to  belong  to  appellate, 
but  to  original,  jurisdiction." 

This  passage  needs  no  comment.      The  criterion 

which  distinguishes  appellate  from  original  jurisdiction 

^is,  that  it  revises  and  corrects  the  decisions  of  another 

tribunal ;  and  a  mandamus  may  be  used  when  it  is  for 

the  accomplishment  of  such  a  purpose. 

The  object  of  the  habeas  corpus  now  applied  for,  is 
to  revise  and  correct  the  proceedings  of  the  court  be- 
low, (under  whose  orders  the  prisoners  stand  commit- 
ted,) so  far  as  respects  the  legality  of  such  commit- 
ment. If  that  court  had  given  judgment  against  the 
applicants  in  the  sum  of  one  hundred  dollars,  the  power 
to  revise  that  judgment  would  have  been  appellate, 
and  might  have  been  given  by  congress  to  this   courts 
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Prom  a  decision  irhich  might  take  a  feW  dollatsftofn  E'partefioii' 
their  pockets  they  might  be  relieved.     Shall  the  relief  8wl!!^twottt 

be  rendered  impossible  because  the  decision  deprives    '""'^ 

tfaem  of  all  that  can  distinguish  a  freeman  from  the 
most  abject  slave,  of  all  that  can  render  life  desirable  ? 

If  the  question,  respecting  the  power  of  this  court, 
under  the  constitution  and  the  act  of  congress,  if  not 
'^under  the  common  Uw,  to  issue  the  writ  of  habeas  ^  87 
corpus  ad  subjiciendum^  were  still  open,  it  ought,  on 
these  principles  and  authorities,  to  be  decided  in  our 
favour*  But  it  is  not  open*  It  ha^  been  twice  solemn- 
ly adjudged  in  this  court.  First  in  the  case  of  HamiU 
ton^  3  DalL  If.  not  long  after  the  court  was  organised ; 
and  very  recently  in  the  case  of  Burford.  {Ante^  vol. 
3.  p.  448.)  We  contend  that  the  case  is  settled  by 
these  decisions,  and  that  it  is  no  longer  a  question 
whether  this  court  has  the  power  which  it  is  now  call^ 
ed  upon  to  exercise. 

The  exercise  of  this  power,  the  benefit  of  these  de- 
cisions, the  protection  of  the  law  thus  established,  we 
claim  as  a  matter  of  right,  which  this  honourable  court 
cannot  refuse^ 

Shall  it  be  said  that  no  part  of  our  law  is  fixed  and 
setded,  except  what  is  positively  and  expressly  enacted 
by  statute  ?     On  the  contrary,  is  it  not  certain  that  by 
far  the  greatest  portion  of  that  law  on  which  our  pro^ 
perty,  our  lives  and  our  reputation  depend,  rests  solely 
on  the  decisions  of  courts  ?     Shall  it  be  said  that  all 
this  important  and  extensive  branch  of  the  law  is*  un- 
certain and  fluctuating,  dependent  on  the  ever  varying  -^ 
opinions  and  passions  of  men,  and  liable  to  change 
with  every  change  of  times  and  circumstances  ?     Shall 
it  be  said  that  each  individual  judge  may  rightfully 
disregard  the  decisions  of  the  court  to  which .  he  b^-  - 
longs,  and  set  up  his  own  nations,  his  prejudices,  pr^ 
his  caprice,  in  opposition  to  their  solemn  judgment? 
TUs  is  not  the  principle  of  our  law;   this  is  not  the, 
tenure  by  which  we  hold  our  rights  and  libertiesr' 
Stare  decisis  is  one  of  its  favourite  and  most  funda- 
mental mkxims.     It  is  behind  this  wise  and  salutary 
maxim  that  courts  and  judges  love  to  take  refuge,  in 
times  and  circumstances  that,  might  induce  them  to 
doubt  of  themselves,  to  dread  the  secret  operation  of 

Vol.  IV.  1^ 
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Ex  parte  Boll-  their  own  passions  and  prejudices^  or  those  external 
i»^aii!rout.  influences,  against  which,  in  the  imperfection  of  our 
"■     nature,  our  minds  can  never  be  sufficiently  guarded. 
In  such  times  and  circumstances,  a  judge  will  say  to 
himself,  ^^  I  know  not  how  far  I  might  be  able,  in  this 
^  88  case,  to  form  an  impartial  opinion.     *I  know  not  how 

far  my  judgment  may  be  blinded,  or  misled  by  my  own 
feelings  or  the  passions  of  othe^^s,  by  the  circumstances 
of  the  moment,  or  the  views  and  wishes  of  those  with 
whom  I  am  connected.  But  here  is  a  precedent  es- 
tablished under  circumstances  which  exclude  all  pos- 
sibility bf  improper  bias*  This  precedent  is,  there- 
fore, more  to  be  relied  on  than  my  judgment ;  and  to 
this  i  will  adhere  as  the  best  and  only  means  of  pro- 
tecting myself,  my  own  reputation,  and  the  safety,  of 
th«se  who  are  to  be  affected  by  my  decision,  against 
the  danger  of  those  powerful,  though  imperceptible 
influences,  from  which  the  most  upright  and  enlight- 
ened minds  catmot  be  considered  as  wholly  exempt.'* 

There  have,  indeed,  been  instances  where  prece- 
dents destructive  to  liberty,  and  shocking  to  reason 
and  humanity,  established  ia  arbitrary  and  factious 
times,  have  been  justly  disregarded.  But  when  in 
times  of  quiet,  and  in  cases  calculated  to  excite  no  im- 
proper feeling,  precedents  have  been  established  in  fa- 
vour of  liberty  and  humanity,  they  become  the  most 
sacred  as  well  as  the  most  valuable  parts  of  the  law, 
the  firmest  bulwark  for  the  rights  of  the  citizens,  and 
the  surest  guardian  for  the  consciences  and  the  reputa- 
tion of  judges. 

Such  are  the  precedents  on  which  we  rely. 
The  case  of  Hamilton  was  decided  soon  after  the 
establishment  of  the  government,  when  little  progiress 
had  been  made  in  the  growth  of  party  passions  and  in- 
terests, and  when,  whatever  of  political  feeling  can  be 
supposed  to  have  existed  in  the  court,  was  against, the 
prisoner.  Yet  this  beneficial  power  ^as  exerted .  for 
his  relief.  He  was  brought  before  this  court  by  ha- 
beas corpus^  and  was  discharged.  The  precedent  thus 
established  was,  by  this  court,  fifteen  years  aftei'wards, 
in  the  case  of  Burford^  declared  to  be  decisive.  -■ 

The  case  of  Burford  was  wholly  unconnected^  with 
political  considerations,  or  party  feelings.  The  appli- 
cation was  made  on  behalf  of  an  obscure  individual, 
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strongly  suspected)  though  he  could  not  be  legally  con-^  E^  pnrte  Roii. 
victed,<of  a  most  odious  and  atrocious  crime.    The    g^rwut. 

^abhorrence  of  his  supposed  offence,  the  strong  -circum-     — — 

stances  which  appeared  against  him,  the  course  of  his  '  *  89 
life,  his  general  character,  and  the  universal  belief  en- 
tertained of  his  guilt,  all  combined  to  excite  against 
him  every  honest  feeling,  of  the  human  heart.  Yet  he 
had  the  benefit  of  one  of  those  preQedents  which  we 
now  claim ;  and  in  his  case  the  authority  of  another 
and  a  more  solemn  decision  was  added  to  the  doctrine 
for  which  we  contend. 

Again  let  it  be  asked,  is  not  the  law  to  be  considered 
as  settled  by  these  repeated  decisions  I  Are  we  still, 
as  to  this  most  important  point,  afloat  on  the  troubled 
ocean  of  opinion,  of  feeling,  and  of  prejudice  I  If  so, 
deplorable  indeed  is  our  condition. 

Mtsera  est  ^crvitua^  ubt  lex  est  vaga  aut  incerta. 

This  great  principle,  stare  decisis^  so  fundamental  in 
our  law,  and  so  congenial  to  liberty,  is  peculiarly  im-* 
portant  in  popular  governments,  where  the  influence  of 
the  passions  is  strong,  the  struggles  for  power  are  vio- 
lent, the  fluctuations  of  party  are  frequent,  and  the  de» 
stre  of  suppressing  opposition,  or  of  gratifying  revenge 
under  the  forms  of  law  and  by  the  agency  of  the  courts, 
is  constant  and  active. 

2.  The  second  head  of  inquiry  is,  whether  the  power 
to  issue  writs  of  habeas  corpus  be  restricted  by  the 
circumstance  of  the  commitment  having  been  made  by 
the  cireuit  court  of  the  district  of  Columbia. 

Before  such  a  in*inciple  is  admitted,  let  us  inquire 
into  its  possible  and  even  probable  effects  on  the  liber- 
ties of  the  people.  Is  it  not  manifest  that  it  would  de- 
prive the  citizens  of  the  guardianship  of  the  most  re» 
spectable  and  independent  courts,  and  place  their  per- 
sonal liberty  at  the  mercy  of  inferior  tribunals  ?  Do 
we  not  know  that  congress  may  institute  as  many  infe- 
rior tribunals,  and  may  assign  to  the  judges  of  these 
tribunals,  such  salaries  as  they  may  think  fit  I  Does  it 
not  h^ice  result  that  a  succession  of  courts  may  be  in- 
stituted, to  the  lowest  of  which  may  be  assigned  sala- 
ries so  contemptible,  and  duties  so  unimportant  or  so 
odious,  as  necessarily  ''^and  certainly  to  exclude  every  ^  qq 

man  of  character,  talents  and  respectability  of  every 
party  ?     Will  not  such  courts,  therefore,  be  necessarily 
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aTUrtiout.  flatterers,  and  the  most  servile  tools  of  those  in  power 
mji.i  .L I  for  the  moment  i  Can  any  thing  like  independence  or 
integrity  be  expected  from  such  judges  ?  Will  they 
not  act  coatinually  uncler  the  influence,  not  merely  of 
their  own  party  passions  and  prejudices,  but  of  hope 
and  of  fear,  those  great  perverters  of  the  human  miod  i 
The  precederit  is  already  set  that  they  may  be  turned 
out  of  office  by  the  abolition  of  their  courts  i  and  thei|r 
hopes  of  promotion  to  a  higher  station,  and  a  better 
salary  will  depend  on  their  servility  and  blind  obedience 
to  those  in  power*  Let  it  be  once  established  by  the 
authority  of  this  court,  that- a  commitment  on  record 
by  such  a  tribunal,  is  to  stop  the  course  of  the  writ  of 
habeas  corpus^  is  to  shut  the  mouth  of  the  supreme 
court,  and  see  how  ready,  how  terrible,  and  how  irre- 
sistible an  engine  of  oppression  is  placed  in  the  hands 
of  a  dominant  party,  flushed  with  victory,  and  irritated 
by  a  recent  conflict ;  or  strug'gling  to  keep  down  an  op* 
posing  party  which  it  hates  and  fears.  Does  the  his- 
tory of  the  human  passions  warrant  the  eonclusioUy  or 
the  expectation,  that  such  an  engine  will  not  be  used  ? 
We  unfortunately  know,  from  the  experience  of  every 
age,  that  there  are  few  excesses  into  which  men  may 
not  be  hurried  by  the  lust  of  power  or  the  thirst  of 
vengeance.  We  too  are  men  of  like  passions,  and  it 
behoves  us,  ere  we  have  reached  these  fatal  extremes, 
to  prqvide,  as  far  as  the  imperfection  of  human,  nature 
will  permit,  against  the  *  dangers  which  have  availed 
others,  and  which  threaten  us.  The  best  mode  of  ma- 
king this  provision  is  to  establish  salutary  maxims  in 
qviiet  times,  and  to  adhere  to  them  steadily.  Let  it  be 
now  declared  that  there  resides  in  this  high  tribunal  (as 
respectable  as  our  constitution  can  make  it,  and  as  inde- 
pendent as  the  nature  of  our  government  permits)  a 
power  to  protect  the  liberty  of  the  citizen,  by  the  writ 
oi  habeas  corpus^  againat  the  enterprises  df  inferior 
courts,  which  ipay  be  constituted  for  the .  purposes  of 
oppression  or  revenge,  and  you  place  one  barrier  more 
round  our  safety. 

*  W  *What  stubborn  maxim  .of  law,  what  binding  autho- 

rity, recjuires  the  admission  of  a  principle  so  repugnant 
.   to  1^11  our  feelings  and  to  the  spirit  of  the  constitution  I 
Q^  wbs^t  {^ound  or  re^Bon  of  Uv  can  U  be  preten^^^ 
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that  a  commitaieiil  by  iJie  circuit  court  Jlops  the  courae  ^^^l^^ 
of  the  writ  of  habeas  corpus  ?  Swartwout. 

Is  it  because  tke  cin^iit  court  has  competent  juris*    — 

diction  to  copttnit  i  1  his  cannot  be  the  reason,  for 
every  justice  of  the  peace  has  competent  jurisdiction 
to  commi£i  and  the  reason,  therefore,  if  it  existed, 
would  destroy  the  whole  effect  of  the  writ  of  habeas 

corpus* 

Is  it  because  the  circuit  court  has  competent  juris*^ 
diction  to  try  the  offence  ?  This  cannot  be  the  reason, 
for  in  BwtheWs  Caat^  formerly  cited  from  3  fVibanj  1 75. 
h  appears  that  a  commitment  by  the  sessions  at  the 
Old  Baiky^  a  criminal  court  of  very  high  authority, 
and  which  had  jurisdiction  over  the  offence,  did  not 
prevent  the  court  of  common  pleas  from  relieving  by 
habeas  corpus. 

So  also  by  the  forest  laws  in  England^  in  former  ^ 
times,  the  judge  of  the  forest  had  jurisdiction  for  the 
punishment  of  offences  within  the  forest;  and  yet  it 
appears,  from  2  Inst.  290.  that  a  person  committed  by 
the  judge  of  the  forest  for  such  an  offence,  might  be 
relieveci  by  habeas  corpus  from  the  superior  courts* 

It  is  well  known,  too,  that  by  the  laws  of-  England, 
the  king  has  power  to  erect  courts  by  special  commis- 
sion, with  power  to  try  and  punish  offences.  From 
Wood^s  Casey  3  IVUs.  173«  it  appears  that  a  person  com- 
mi]tted  by  such  commissioners,  in  a  case  which  they 
had  authority  to  try,  may  be  relieved  by  habeas  corpus. 
This,  therefore,  cannot  be  the  reason. 

Is  it  because  the  circuit  court  is  a  court  of  record  I 
So  is  the  court  of  piepoudre.  But  can  it  be  imagined 
that  if  that  court  were  to  commit  a  man  in  Etigland, 
the  power  of  relieving  by  habeas'  corpus  from  the  supe- 
rior courts  would  be  thereby  taken  away  i  Congress 
may  erect  as  many  inferior  courts  of  record  as  they 
please.  Can  it  be  imagined  that  by  instituting  such 
^courts  they  can,  in  effect,  suspend  the  writ  of  habeas  #(  92 

corpus  indefinitely,  and  in  cases  where  the  suspension 
is  expressly  forbidden  by  the  constitution  i 

This  power,  moreover,  has  been  shown  to  be  appel- 
late ;  and  it  is  of  idle  very  essence  of  appellate  power  to 
review  the  decisions  of  inferior  courts  of  record.  Can 
it  be  imagined  that  such  a  decision  may  be  reviewed 
where  a  9911^^  amount  of  property  only  is  affected,  and 


92  SUPREME  COURT  U.  S. 

Ex  parte  Boll,  that  there  is  no  relief  where  it  tleprives  a  citizea  of  his 

man  and       !••       ^    >  "^ 

SwartwoQt.    libcrtyf 

— — — —  Between  superior  courts  of  record,  of  equal  autho- 
rity and  co-ordinate  rank)  there  may  properly  be  a 
comity  observed  which  would  prevent  th^m  from  at- 
tempting to  interfere  wi,th  the  decisions  of  each  other. 
Perhaps  in  England  the  court  of  common  pleskt  would 
not  attempt  to  release,  by  habeas  corpua^  a  persotv  com- 
mitted by  the  exchequer,  or  chancery,  and  vice  o^r«a« 
But  this  comity  cannot  exist  between  superior  and  in- 
ferior courts ;  and  there  is  no  doubt  that  the  court  of 
king's  bench,  which  is  a  court  superior  to  the  common 
pleas  and  the  exchequer,  would  grant  a  writ  of  habeas 
corpus^  for  any  person  imprisoned  by  either  of  those 
courts  for  a  criminal  matter. 

But  this  point  doeB  not  rest  on  general  reasoning 
alone,  however  strong.  It  has  been  expressly  adjudged 
by  this  court*  The  case  of  Burford^  formerly  cited, 
is  a  complete  authority  on  this  point  as  well  as  on  the 
former.  Burford'*s  Case  had  been  acted  on  judicially 
by  the  circuit  court  of  this  district*  He  stood  commit- 
ted under  its  decision.  That  court  did  not,  indeed, 
commit  him  in  the  first  instance,  but  he  was  brought 
before  it  on  habeas  corpus  ;  the  order  of  commitment 
made  by  the  justices  of  the  peace  was  altered  and  mo- 
dified, and  he  was  committed  by  a  new  order  from  the 
circuit  court.  This  recommitment  was  as  complete  an 
adjudication  upon  the  subject  as  the  commitment  in  the 
present  case.  One  was  as  much  a  determination  on 
record  by  the  circuit  court  as  the  other ;  and  one  can 
no  more  than  the  other,  preclude  the  exercise  of  this 
court's  power  to  relieve  by  habeas  corpus, 
^  93  *  Again,  therefore,  we  claim  the  benefit  of  this  deci- 

sion. We  again  appeal  to  the  great  maxim  stare  deci- 
sis; we  again  deprecate  the  mischiefs  that  must  ensue, 
if  precedents  in  favour  of  liberty,  made  in  times  and 
under  circumstances  the  most  favourable  to  correct  de- 
cision, should  be  disregarded  in  other  times,  and~in 
situations  where  the  existence  of  passion,  prejudice  and 
improper  influence  may  be  dreaded.  We  deprecate  the 
dangers  and  mischiefs  that  must  ensue,  should  the  laws, 
on  which  our  dearest  rights  depend,  be  thus  left  to 
fluctuate  on  the  ever  varying  tide  of  circumstances  and 
events,  and  i^e  trust  that  the  protecting  power  of  this 
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hig^  tribanal  will  now  fix  this  great  landmark  of  the  Ex  parte  BoU- 
constitution,  and  will  place  our  liberties,  as  far  as  the  wtwSut. 
imperfectioii  of  human  things  can  permit,  beyond  the      ■■■■■   ■ 
reach  of  opinion,  of  caprice,  abd  of^sinister  views. 

February  13. 

Marshall,  Ch«  J«(a)  delivered  the  opinion  of  the 
court.  « 

As  preliminary  to  any  investigation  of  the  merits  of 
this  motion,  this  court  deems  it  proper  to.  declare  that 
it  disclaims  all  jurisdiction  not  given  by  the  constitu- 
tion, or  by^  the  laws  of  the  United  States.    . 

Courts  which  originate  in  the  comi^on  law  possess  a 
jurisdiction  which   must  be  reigulated  by  the  common 
law,  until  some  statute   shall  change ,  their  established 
principles ;  but  courts  which  are  created  by  written  law, 
and  whose  jurisdiction  is  defined  by  writte»law,  cannot 
transcend  that  jurisdiction.      It  is  unnecessary  to  state 
the  reasoning  on  which  this  opinion  is  founded,  because 
it  has  been  repeatedly  given  by  this  court ;  and  with  the 
decisions  heretofore  rendered  on  this  point,  no  member 
of  the  bench  has,  even  for  an  instant,  been  dissatisfied. 
The  reasoning  from  the  bar,  in  relation  to  it,  may  be 
answered  by  the  single  observation,  that  for  the  mean- 
ing *of  the  term  habeas  corpus^  resort  may  unquestiona-  *  94 
bly  be  bad  to  the  common  law ;  but  the  power  to  award 
the  writ  by  any  of  the  courts  of  the  United  States, 
must  be  given  by  written  law. 

This  opinion  is  not  to  be  considered  as  abridging  the 
power  of  courts  ovfer  their  own  officers,  or  to  protect 
themselves,  and  their  members,  from  being  disturbed 
in  the  exercise  of  their  functions.  It  extends  only  to 
the  power  of  taking  cognisance  of  any  question  betweeu 
individuals,  or  between  the  government  and  indivi* 
duals. 

To  enable  the  court  to  decide  on  such  question,  the 
power  to  determine  it  must  be  given  by  written  law. 

The  inquiry,  therefore,  on  this  motion  will  be,  whether 
by  any  statute  compatible  with  the  constit-ution  of  the 
United  States,  the  power  to  award  a  writ  of  habeas  cor^ 

(a)  The  only  judges  present  when  these  opinions  were  gtven  were, 
•}tar9hQU»  Ch.  J.  fVas/diigten^  JohntOTi,  «nd  Livin^aton,  Justioes.  Cash* 
f"-?;  J.  aad  Chase,  J.  were  preTented  by  ill  health  l.'oai  atteaJin'5. 
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Bz  parte  BoU-  pui^  in  sach  a  case  as  that  of  Erick  BoUman  and  Samuel 
Sw*rtwout     Swartwout,  has  been  given  to  this  court. 
^*  The  14th  section  of  the  judiciary  act  {Laws  U,  S.  vol. 

1.  p*  58.)  has  been  considered  as  containing  a  substan- 
tive grant  of  this  power. 

It  is  in  these  words :  **  That  all  the  before-mentioned 
courts  of  the  United  States  shall  have  power  Jta  issue 
writs  of  scire  facias  J  habeas  corpus^  and  all  other  writs, 
not  specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and  usages  of  law. 
And  that  either  of  the  justices  of  the  supreme  court,  as 
well  as  judges  of  the  district  courts,  shall  have  power  to 
grant  writs  of  habeas  corpus^  for  the  purpose  of  an  in- 
quiry into  the  cause  of  commitment.  Provided^  that 
writs  of  habeas  corpus  shall  in  no  case  extend  to  pri- 
soners in  gaol,  unless  where,  they  are  in  custody  under 
or  by  colour  of  the  authority  of  the  United  States,  or 
are  committed  for  trial  before  ^ome  court  of  the  same, 
or  are  necessary  to  be  brought  into  court  to  testify.*' 
*  95  *The  only  doubt  of  which  this  section  can  be  suscep- 

tible is,  whether  the  restrictive  words  of  the  first  sen- 
tence limit  the  power  to  the  award  of  such  writs  of  ha- 
beas corpus  as  are  necessary,  to  enable  the  courts  of  the 
United  States' to  exercise  their  respective  jurisdictions 
in  some  causes  which  they  are  capaUe  of  finally  deci- 
iding. 

It  has  been  urged,  that  in  strict  grammatical  con- 
struction, these  words  refer  to  the  last  antecedent,  which 
is,  *^  all  other  writs  not  specially  provided  for  by  sta- 
tute." 

This  criticism  may  be  correct,  and  is  not  entirely 
without  its  influence ;  but  the  sound  construction  Which 
the  court  thinks  it  safer  to  adopt,  is,  that  the  true  sense 
of  the  words  is  to  be  determined  by  the  nature  of  the 
provision,  and  by  the  context. 

*  It  may  be  worthy  of  remark,  that.this  act  was  passed 
by  the. first  congress  of  the  United  States,  sitting  under 
a  constitutioo^hich  had  declared  **  that  the  privilege  of 
the  writ  of  habeas  corpus  should  not  be  suspended,  un- 
less when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  might  require  it.*' 

Acting  under  the  immediate  influence  of  this  injunc- 
tion, they  must  have  felt,  with  peculiar  force,  the  o\Xu 
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gation  of  pix>viding  efficient  means  by  which  this  great  Bx  parte  BoIN 
constitutional  privilege  should  receive  life  and  activity ;  for    « *"*"  ■"** 
if  the  means  be  not  in  existence,  the  privilege  itself  would  "  * 

be  lost)  although  no  law  for  its  suspension  should  be 
enacted*  Under  the  impression  of  this  obligation,  they 
give  to  all  the  courts  the  power  of  awarding  writs  of  ha-^ 
teas  corpus* 

It  has  been  truly  said  that  this  is  a  generic  term,  and 
includes  every  species  of  that  writ.  To  this  it  may  be 
added,  that  when  used  singly— when  we  say  the  writ  of 
habeas  corpus^  without  addition,  we  most  generally  mean 
that  great  writ  which  is  now  applied  for ;  and  in  that 
sense  it  is  used  in  the  constitution. 

♦The  section  proceeds  to  say,  that  "  either  of  the  jus-  *  96 

tices  of  the  supreme  court,  as  well  as  judges  of  the  dis* 
trict  courts,  shall  have  power  to  grant  writs  of  habeas 
carpus  for  the  purpose  of  an  inquiry  into  the  cause  of 
commitment.'^ 

It  has  been  argued  that  congress  could  never  intend  to 
give  a  power  of  this  kind  to  one  of  the  judges  of  this 
court,  which  is  refused  to  all  of  them  when  assembled. 

There  is  certainly  much  force  in  this  argument,  and 
it  receives  additional  strength  from  the  consideration^ 
that  if  the  power  be  denied  to  this  court,  it  is  denied  to 
every  other  court  of  the  United  States ;  the  right  to 
grant  this  important  writ  is  given,  in  this  sentence,  to 
every  judge  of  the  -circuit,  or  district  court,  but  can 
neither  be  exercised  by  the  circuit  nor  district  court.  It 
would  be  strange  if  the  judge,  sitting  on  the  bench,  should 
be  unable  to  hear  a  motion  for  this  writ  where  it  might 
be  openly  made,  and  openly  discussed,  and  might  yet 
redre  to  his  chamber,  and  in  private  receive  and  decide 
upon  die  motion.  This  is  not  consistent  with  the  genius 
of  our  legislation,  nor  with  the  course  of  our  judicial  pro- 
ceeding^. It  would  be  much  more  consonant  with  both, 
that  the  power  of  the  judge  at  his  chambers  should  be 
suspended  during  his  term,  than  that  it  should  be  exer- 
cised only  in  secret. 

Whatever  motives  might  induce  the  legislature  to  with- 
hold from  the  supreme  court  the  power  to  award  the 
great  writ  of  habeas  corpus^  there  could  be  none  which, 
would  induce  them  to  withhold  it  from  every  court  in  the 
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Ez  parte  Boll- United  States:  and  as  it  is  granted  to  a// in  the  same 
man  and  sentence  and  by  the  same  xvords^  the  sound  construction 
would  seem  to  be,  that  the  first  sentence  vests  this  power 
in  all  the  courts  of  the  United  States ;  but  as  those  courts 
are  not  always  in  session^  the  second  sentence  vests  it  in 
every  justice  or  judge  of  the  United. States. 

The  doubt  which  has  been  raised  on  this  subject  may 
be  further  explained  by  examining  the  character  of  the 
various  vrrits  of  habeas  corpus^  and  selecting  those  to 
which  this  general  grant  of  power  must  be  restricted,  if 
taken  in  the  limited  sense  of  being  merely  used  to  enable 

m  97  *the  court  to  exercise  its  jurisdiction  in  causes  which  it 

is  ienabled  to  decide  finally* 

The  various  writs  of  habeas  corpus^  as  stated  and  ac« 
curately  defined  by  Judge  Blackstone,  (3  BL  Covu  129.) 
are,  Ist*  The  writ  of  habeas  corpus  ad  respondendum^ 
^^  When  a  man  hath  a  cause  of  action  against  one  who  is 
confined  by  the  process  of  some  inferior  court;  in  order 
tp  remove  the  prisoner  and  charge  him  with  diis  new  ac- 
tion in  the  court  above." 

This  case  may  occur  when  a  party,  having  a  right  to 
sue  in  this  court,  (as  a  state  at  the  time  of  the  passage  of 
this  act,  or  a  fcH-eign  minister,)  wishes  to  institute  a  suit 
against  st,  person  who  is  already  confined  by  the  process 
oi  an  inferior  court.  This  confinement  may  be  either  by 
the  process  of  a  court  of  the  United  States^  or  oftiSkiU 
,  court.  If  it  be  in  a  court  of  the  United  States,  this  writ 
would  be  inapplicable,  because  perfectly  useless,  and,  con- 
sequently, could  not  be  contemplated  by  the  legislature. 
|t  would  not  be  required,  in  such  case,  to  bring  the  body 
of  the  defendant  actually  into  court,  and  he  would  already 
be  in  the  charge  of  the  person  who,  under  an  orig^nad 
writ  from  this  court,  would  be  directed  to  take  him  into 
custody,  and  would  already  be  confined  in  the  same  gaol 
in  which  he  would  be  confined  under  the  process  of  this 
court,  if  he  should  he  unable  to  g^ve  bail. 

If  the  par^  should  be  confined  by  process  from  a  state 
court,  there  are  many  additional  reasons  againat  die  use 
of  this  writ  in  such  a  case. 

The  state  courts  are  not,  in  any  sense  of  the  word,  m- 
ferior  courts,  except  in  the  particular  cases  in  which  an 
gppei^l  lies  from  their  judgment  to  this  court ;  and  in 
these  cases  the  mode  of  proceeding  is  particularly  pre- 
scribed, and  is  not  by  habeas  corpus*    They  are  not  in- 
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ferior  courts,  because  tbey  emanate  from  a  different  au-  ^  P<^^«  Boii^ 
thoiil^,  md  are  the  creatures  of  a  distinct  government.       SwUrt^at. 

3d.    The   writ  of  habeas  corpus  ad  satisfaciendum^        ■  ■'    ■  ' 
^  Wiien  a  prisoner  hath  had  judgment  against  him  in  an 
action,  and  the  plaintiff  is  desirous  to  bring  him  up  to 
^^some  soiperior  court  to  charge  him  with  process  of  ex-  ^  Q3 

ecutiocw" 

TMs  case  can  never  occur  in  the  courts  of  the  .United 
States.  One  court  never  awards  execution  on  the  judg- 
ment a£ anc^er.     Our  whole  juridical  system  forbids  it. 

ddr  Ad  promt foendumy  testificandum^  delibertmdum^  &c. 
^  Which  issue  when  it  is  necessary  to  remove  a  prisoner, 
in  order  to  prosecute,  or  bear  testimony,  in  any  court,  or 
to  be  tried  in  the  proper  jurisdiction  wherein  the  fact  waa 


This  writ  might  unquestionably  be  employed  to  bring 
uqp  a  prisoner  to  bear  testimony  in  a  court,  consistently 
witbtheniDstUmitedconstruction  of  the  words  in  the  act 
of  coi^iress ;  but  the  power  to  bring  a  person  up  that  hei 
may  be  tried  in  the  proper  jurisdiction,  is  understood  to 
be  the  Teqr  question  now  before  the  court. 

4di,  and  last.  The  common  writ  ad  faciendum  et  recipi" 
endumj  ^  Which  issues  out  of  any  of  the  courts  of  West- 
minster HaU,  when  a  person  is  sued  in  some  inferior  ju- 
risdiction, and  is  desirous  to  remove  the  action  into  the 
superior  court,  commanding  the  inferior  judges  to  pro- 
duce the  body  of  the  defendant,  together  with  the  day 
and  cause  of  his  caption  and  detainer,  (whence  the  writ 
is  frequendy  denominated  a  habeas  corpus  cum  causa j^ 
to  do  and  receive  whatever  the  king's  court  shall  consider 
in  that  behalf.  This  writ  is  grantable  of  common  right, 
vidiout  any  motion  in  court,,  and  it  instantly  supersedes 
sdl  proceedings  in  the  court  below." 

Can  a  solemn  grant  of  power  to  a  coClrt  to  award  a 
writ  be  considered  as  applicable  to  a  case  in  which  that 
writ,  if  issuable  at  all,  issues  by  law  without  the  leave  of 
the  court? 

It  would  not  be  difficult  to  demonstrate  that  the  writ 
oi  habeas  corpus  cum  cmisd  cannot  be  the  particular  writ 
contemplated  by  the  legislature  in  the  section  under  con- 
sidemtion ;  but  it  will  be  sufficient  to  observe  generally, 
that  the  sansie  act  prescribes  a  different  mode  for  bringing 
into  the  courts  pf  the  United  States  suits  brought  in  a 
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Ex  parte  Bon-  Estate  couit  against  a  person  having  a  right  to  claim  the 

Swutwouu  ju^sdiction  of  the  courts  of  the  United  States.  He  may^ 

>  .  on  his  first  appearance,  file  his  petition  and  authenticate 

the  fact,  .upon  which  the  cause  is  ipso  facto  removed  into 

the  courts  of  the  United  States. 

The  only  power,  then,  which,  on  this  limited  construc- 
tion, would  be  granted  by  the  section  under  considera- 
tion, would  be  that  of  issuing  writs  of  habeas  corpus 
ad  testificandum*  The  section  itself  proves  that  this 
was  not  the  intention  of  the  legislature.  It  concludes 
with  the  following  proviso^  "  That  writs  of  habeas  cor* 
pus  shall  in  no  case  extend  to  prisoners  in  gaol,  tlnless 
where  they  are  in  custody  under  or  by  colour  of  the  au- 
thority of  the  United  States,  or  are  committed  for  trial 
before  some  court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify." 

This  proviso  extends  to  the  whole  section.  It  limits 
the  powers  previously  granted  to  the  courts,  because  it 
specifies  a  case  in  which  it  is  particularly  applicable  to 
the  use  of  the  power  by  courts-— where  the  person  is  ne- 
cessary to  be  brought  into  court  to  testify.  That  con- 
struction cannot  be  a  fair  one  which  would  make  the  le- 
gislature except  from  the  operation  of  a  proviso,  limit- 
ing the  express  grant  of  a  power,  the  whole  power  in- 
tended to  be  granted. 

From  this  review  of  the  extent  of  the  power  of 
awarding  writs  of  habeas  corpus^  if  the  section  be  con- 
strued in  its  restricted  sense  ;  from  a  comparison  of  the 
nature  of  the  writ  which  the  courts  of  the  United 
^  States  would,  on  that  view  of  the  subject,  be  enabled 
to  issue ;  from  a  comparison  of  the  power  so  granted 
with  the  other  parts  of  the  section,  it  is  apparent  that 
this  limited  sense  of  the  term  cannot  be  that  which  was 
contemplated  by  the  legislature. 

But  the  33d  section  throws  much  light  upon  this 
question.  It  contains  these  words :  '^  And  upon  all 
arrests  in  criminal  cases,  bail  shall  be  admitted,  except 
where  the  punishment  may  be  death ;  in  which  cases 
it  shall  not  be  admitted  but  by  the  supreme  or  a  circuit 
courts  or  by  a  justice  of  the  supreme  court,  or  a  judge 
<l  100  of  a  district  ^court  who  shall  exercise  their  discretion 
therein,  regarding  the  nature  and  circumstances  of 
the  offence,  and  of  the  evidence,  and  of  the  usages  of 

tew," 
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•  • , 


•  • 


The  appropriate  process  ofbBimine  up  a  prisoner.  Bx  parte  Boii- 

•        J  t_         I  ^  •    •  *^  *'••!       /mi     •      t  man  and 

Bot  committed  by  the  court  itsetf^Ho  Jbe  bailed,  is  by   swartwout. 
the  writ  now  applied  for.     Of  cons'eqtxeiice,  a  court    — — 
possessing  the  power  to  bail  prisoners^'adr'tommitted 
by  itself,  may  award  a  writ  of  habeas  cor/^  To/* the  ex- 
ercise of  that  power.     The  clause  under  consS5l9fatv>n 
obviously  proceeds  on  the  supposition  that  this*  jjJqjA/Tr.  < 
was  previously  given,  and  is  explanatory  of  the  l4tK  ••; 
section.  •  •;  /•• . 

Iff  by  the  sound  construction  of  the  act  of  congress, 
the  power  to  award  writs  of  habeas  corpus  in  order  to 
examine  into  the  cause  of  commitment  is  given  to  this 
courti  it  remains  to  inquire  whether  this  be  a  case  in 
which  the  writ  ought  to  be  granted. 

The  only  objection  is,  that  the  commitment  has  been 
made  by  a  court  having  power  to  commit  and  to  bail. 

Against  this  objection  the  argument  from  the  bar 
has  been  so  conclusive  that  nothing  can  be  added  to  it.   ' 

If^  then,  this  were  r^.y  integroy  the  court  would  de* 
cide  in  ifavour  of  the  motion.  But  the  question  is  con- 
sidered as  long  since  decided.  The  case  of  Hamilton 
is  expressly  in  point  in  all  its  parts ;  and  although  the 
question  of  jurisdiction  was  not  made  at  the  bar,  the 
case  was  several  days  under  advisement,  and  this  ques- 
tion could  not  have  escaped  the  attention  of  the  court. 
From  that  decision  the  court  would  not  lightly  depart. 
{United  States  v.  Hamilton^  3  DalL  17.) 

If  the  act  of  congress  gives  this  court  the  power  to 
award  a  writ  of  habeas  corpus  in  the  present  case,  it  re- 
mains to  inquire  whether  that  act  be  compatible  with 
the  constitution. 

In  the  mandamus  case,  {ante^  vol.  1.  p.  175.  Mat" 
hury  V.  JUadisoni)  it  was  decided  that  this  court  would 
not  exercise  original  jurisdiction  except  so  far  as  that 
jurisdiction  was  given  by  the  constitution.  But  so  far 
as  that  ^case  has  distinguished  between  original  and  ap-  4^  j^qi^ 
pellate  jurisdiction,  that  which  the  court  is  now  asked 
to  exercise  is  clearly  appellate.  It  is  the  revision  of  a 
decision  of  an  inferior  court,  by  which  a  citizen  has 
been  committed  to  gaol* 

It  has  been  demonstrated  at  the  bar,  that  the  ques- 
tion brought  forward  on  a  habeas  corpus^  is  always 
distinct  from  that  which  is  involved  in  the  cause  itself. 
The  question  whether  the  individual  shall  be  impri* 


•    • 
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*  •         • 

ExpttrteBoii-soned  18  always  dijitinpt 'from  the  question  whether  he 
s^ariw'SS.    "'^^f*  ^^  convictc Jor.acquittcd  of  the  charge  on  which 

— he  18  to  be  trie^^^&Q^t  therefore,  these  questions  are 

separated,  Xnd-iflasty  be  decided  in  different  courts. 

The  dccTsicrn  that  the  individual  shall  be  imprisoned 

must.*^w^B  precede  the  application  for  a  writ  of  ka- 

t^f^\'cc^'pus^  and  this  writ  must  always  be  for  the  pur- 

\  *{^^  of  revising  that  decision,  and,  therefore,  appellate 

.••\  ••'«!  its  nature. 

But  this  point  also  is  decided  in  Hamilton's  Case  and 
in  Burford's  Ca8C.(a) 

If  at  any  time  the  public  safety  should  require  the 
suspension  of  the  powers  vested  by  this  act  in  the 
courts  of  the  United  States,  it  is  for  the  legislature  to. 
say  so. 

That  question  depends  on  political  considerations,, 
on  which  the  legislature  is  to  decide.  Until  the  legis- 
lative will  be  expressed,  this  court  can  only  see  its 
duty,  and  must  obey  the  laws. 

The  motion,  therefore,  must  be  granted. 

■ 

JoHMsoK,  J.     In  this  case  I  have  the  misfortune  to 
dissent  from  the  majority  o^  my  brethren.     As  it  is  a 
case  of  much  interest,  I  feel  it  incumbent  upon  me  to 
assign  the  reasons  upon  which  I  adopt  the  opinion 
that  this  court  has  not  authority  to  issue  the  writ  of 
habeas  corpus  now  nioved  for.    The  prisoners  are  i^ 
confinement  under  a  commitment  ordered  by  the  supe- 
*  IQ2        rior  *court  of  the  district  of  Columbia,  upon  a  charge 
,    of  high  treason.     This  motion  has  for  its  object  their 
discharge  or  admission  to  bail,  under  an  order  of  thi& 
court,  as  circumstances  upon  investigation  shsdl  appear 
to  jequire.    The  attorney-general  having  submitted  the 
case  without  opposition,  I  will  briefly  notice  such  ob- 
jections as  occur  to  my  mind  against  the  arguments 
urged  by  the  counsel  for  the  prisoners. 

Two  questions  were  presented  to  the  consideration 
of  the  court 

lat.  Does  this  court  possess  the  power  generally  o£ 
issuing  the  writ  of  habeas  corpus  f 

2d.  Does  it  retain  that  power  in  this  case  after  the 
commitment  by  the  district  court  of  Columbia  ? 

(a)  At  Februaiy  term,  i806«  in  this  eoart 
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la  support  of  the  aflirmative  of  the  first  of  these  ^  P««*«  ^^' 
questions,  two  grounds  were  assumed*  Swartwwot. 

1st;  ITiat  the  power  to  issue  this  writ  was  necessa*    ■ 
rUfy  incident  to  this  court,  as  the  supreme  tribunal  of 
the  union. 

2dly.  That  it  is  given  by  statute,  and  the  right  to  it 
has  been  recognised  by  precedent. 

Od  the  first  of  these  questions  it  is  not  necessary  to 
ponder  long ;  this  court  has  uniformly  maintained  that    ^ 
it  possesses  no  other  jurisdiction  or  power  than  what  i» 

fiFen  it  by  the  constitution  and  laws  of  the  United 
tates,  or  is  necessarily  incident  to  the  exercise  of  those 
expressly  given* 

Our  decision  must,  then,  rest  wholly  on  the  due  con- 
struction of  the  constitution  and  laws  of  the  union,  and 
the  effect  of  precedent,  a  subject  which  certainly  pre- 
sents much  scope  for  close  legal  inquiry,  but  very  little 
for  the  play  of  a  chastened  imagination. 

The  first  section  of  the  third  article  of  the  constitu- 
tion vests  the  judicial  power  of  the  United  States  in 
one  supreme  court,  and  in  such  inferior  courts  as  the 
congress  *may  fr^m  time  to  time  establish.  The  se-  ^  103 
cond  section  declares  the  extent  of  that  power,  and 
distinguishes  its  jurisdiction  into  original  and  appel- 
late. 

The  original  jurisdiction  of  this  court  is  restricted  to 
cases  affecting  aml^assadors  or  other  public  ministers, 
and  consuls,  and  those  in  which  a  state  shall  be  a  party. 
Id  all  other  cases  within  the  judicial  powers  of  the  union, 
it  can  exercise  only  an  appellate  jurisdiction.  The  for« 
mer  it  possesses  independently  of  the  will  of  any  other 
constituent  branch  of  the  general  government.  Without 
a  violation  of  the  constitution,  that  division  of  our  juris* 
diction  caq  neither  be  restricted  or  extended.  In  the 
latter  its  powers  are  subjected  to  the  will  of  the  legisla- 
ture of  the  union,  and  it  can  exercise  appellate  jurisdiction 
in  no  case,  unless  expressly  authorized  to  do  so  by  the 
laws  of  congress.  If  I  understand  the  case  of  Murbury 
v.  MmRiQTiy  it  maintains  this  dodfrine  in  its  full  extent. 
I  cannot  see  how  it  could  ever  have  been  controverted. 

It  is  incumbent,  then,  I  presume,  on  the  counsel,  in 
order  to  maintain  their  motion,  to  prove  that  the  issuing 
of  this  writ  is  an  act  within  the  power  of  this  court  in  its 
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^^man^tt^**^*'  Original  jurisdiction,  or  that,  in  its  appellate  capacity-f 
Swaitwoat.    the  power  is  expressly  given  by  the  laws  of  congress. 
"""•~~"        This  it  is  attempted  to  do,  by  the  fourteenth  and  thirty- 
third  sections  of  the  judiciary  act,  and  the  cases  of  HamiU 
ton  and  Burfordy  which  occurred  in  this  court,  the  fornier 
in  1795,  the  latter  in  1806. 

How  far  their  position  is  supported  by  that  act  and 
those  cases,  will  now  be  the  subject  of  my  inquiry. 

With  a  very  unnecessary  display  of  energy  and  pathosf 
this  court  has  been  imperatively  called  upon  to  extend 
to  the  prisoners  the  benefit  of  precedent.     I  am  far,  very 
far,  from  denying  the  general  authority  of  adjudications. 
Uniformity  in  decisions  is  often  as   important  as  their 
abstract  justice.     But  I  deny  that  a  court  is  precluded 
from  the  right,  or  exenipted  from  the  necessity,  of  ex- 
amining into  the  correctness  or  consistency  of  its  own 
*  104         ^decisions,  or  those  of  any  other  tribunal.  If  I  need  pre- 
cedent to  support  me  in  this  doctrine,  I  will  cite  the  ex- 
ample of  this  court,  which,  in  the  case  of  The  United 
States  V.  iH/^o  re,  February,  1805,  acknowledged  that  in 
the  case  of  The  United  States  v.  Sims^  February,  1803,  it 
had  exercised  a  jurisdiction  it  did  not  possess.     Strange 
indeed  would  be  the  doctrine,  that  an  inadvertency  once 
committed  by  a  court  shall  ever  after  impose  on  it  the 
necessity  of  persisting  in  its  error.     A  case  that  cannot 
be  tested  by  principle  is  not  laiv^  and  in  a  thousand 
instances  have  such  cases  been  declared  so  by  courts  of 
justice. 

The  claim  of  the  prisoners,  as  founded  on  precedent, 
stands  thus.  The  case  of  Hamilton  was  strikingly  simi- 
lar to  the  present.  The  prisoner  had  been  committed 
by  order  of  the  district  judge  on  a  charge  of  high  treason. 
A  writ  of  habeas  corpus  was  issued  by  the  supreme 
court,  and  the  prisoner  bailed  by  their  order.  The  case 
of  Burford  was  also  strictly  parallel  to  the  present ;  but 
the  writ  in  the  latter  case  having  been  issued  expressly 
on  the  authority  of  the  former,  it  is  presumed  that  it 
gives  no  additional  force  to  the  claim  of  the  prisoners, 
but  must  rest  on  the  strength  of  the  case  upon  which  the 
court  acted. 

It  appears  to  my  mind  that  the  case  of  Hamilton  bears 
upon  the  face  of  it'  evidence  of  its  being  entitled  to  little 
consideration,  and  that  the  authority  of  it  was  annihilated 
by  the  very  able  decision  in  Marbury  v.  Madison*    In 
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this  case  it  was  deckled  that  congress  could  not  vest  in  ExfiarteBoU. 
the  supreme  court  any  original  powers  beyond  those  to    sTartiout 

which  this  court  is  restricted  by  the  constitution*'    That    -— * 

an  acC  of  congress  vesting  in  thds  court  the  power  to  issue 
a  writ  of  mandamus  in  a  case  not  widiin  their  original 
jurisdiction^  and  in  which  they  were  not  called  upon  to 
exercise  an  s^>pellate  jurisdiction^  was  unconstitutional^ 
and  void.  In  the  case  of  Hamilton  the  court  does  hoi 
assign  the  reasons  on  which  it  founds  its  decision,  but 
it  is  fair  to  presume  that  they  adopted  die  idea  which 
appears  to  have  been  admitted  by  the  district  attorney  ia 
his  argument,  to  wit,  that  this  court  pbssessed  a  con* 
currcivt  pow«r  with  the  district  court  in  admitting  so  bail* 
Now  a  concurrent  power  in  such  a  case  ihust  be  an  ori-  4^10^ 
g^nal  power,  *aad  the  principle  in  Marbury  v.  Madison 
applies  as  much  to  the  issuing  of  a  habeas  corpus  in  a 
case  of  treason,  as  ta  the  issuing  of  a  madamus  in  a  case 
not  more  remote  from  the  original  jurisdiction  of  this 
courts ,  Having  thus  disembarrassed  the  question  from 
the  effect  of  precedent,  I  proceed  to  consider  the  con- 
struction of  the  two  sections  of  the  judiciary  act  above 
referred  to. 

It  is  necessary  to  premise  that  the  case  of  treason  is 
one  in  which  this  court  possesses  neidier  original  nor  ap* 
pellate  jurisdiction.  The  14th  section  of  the  judiciary 
act,  so  far  as  it  has  relation  to  this  case,  is  in  these 
words  :  ^  All  the  before*mebtioned  courts  (of  which 
this  is  one)  of  the  United  States  shall  have  power  to  is- 
sue writs  of  scire  facias^  habeas  corpus^  and  all  other 
writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and  usages  of  law." 
I  do  not  think  it  mat^ial  to  the  opinion  I  entertain  what 
construction  is  given  to  this  sentence.  If  the  power  to 
issue  the  writs  of  schnt  facias  and:  habeas  corpus  be  not 
restricted  to  the  cases- within  the  original  or  appellate  ju- 
risdiction of  this  court,  the  case  of  Marbury  and  Madi- 
son rejects  the  clause  as  unavailing ;  and  if  it  relate  only 
to  cases  within  their  jurisdiction,  it  does  not  extend  to 
the  case  which  is  now  moved  for.  But  it  is  impossible 
to  give  a  sensible  construction  to  that  clause  without 
taking  the  whole  together;  it  consists  of  but  one  sen* 
tence,  intimately  connected  throughout,  and  has  for  its 
object  the  creation  of  those  powers  which  probably  would 

Vol.  IV.  N 
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Ex  parte  Boll"  have  vested  in  the  respective  courts  without  statutory 
man  and  provision,  as  incident  to  the  exercise  of  their  jurisdic- 
^*  ^°"  '  .  tion.  To  give  to  this  clause  the  construction  contended 
for  by  counsel^  would  be  to  suppose  that  the  legislature 
would  commit  the  absurd  act  of  granting  the  power  of 
issuing  the  writs  oi  scire  facias  and  habeas  corpus^  with- 
out an  object  or  end  to  be  answered  by  them.  This  idea 
IS  not  a  little  supported  by  the  ne^t  succeeding  clause,  in 
which  a  power  is  vested  in  the  individual  judges  to  issue 
the  writ  of  habeas  corpus^  expressly  for  the  purpose  of 
inquiring  into  the  cause  of  commitment.  That  part  of 
the  thirty-third  section  of  the  judiciary  act  which  re- 
lates to  this  subject  is  in  the  following  words :  ^^  And 

^  lOQ  *upon  all  arrests  in  criminal  cases,  bail  shall  be  admitted, 
except  where  the  punishment  is  death,  in  which  cases  it 
shall  not  be  admitted  but  by  the  supreme  or  a  circuit 
court,  or  by  a  justice  of  the  supreme  court,  or  a  judge  of 
a  district  court,  who  shall  exercise  their  discretion  there- 
in, regarding  the  nature  and  circumstances  of  the  offence, 
and  of  the  evidence,  and  usage  of  law." 

On  considering  this  act  it  cannot  be  denied  that  if  it 
vests  any  power  at  all,  it  is  an  original  power.  ^  It  is 
the  essential  criterion  of  appellate  jurisdiction,  that  it 
revises  and  corrects  the  proceedings  in  a  cause  already 
>  instituted."  I  quote  the  words  of  the  court  in  the  case  of 
Marburyv*Ma€Hs0n^ 

And  so  far  is  this  clause  from  giving  a  power  to  revise 
and  correct,  that  it  actually  vests  in  the  district  judge  the 
same  latitude  of  discretion  by  the  same  words  that  it 
communicates  to  this,  court.  And  without  derogating 
from  a  respectability  which  I  must  feel  as  deep  an  in- 
terest in  maintaining  as  any  member  of  this  court,  I  must 
believe  that  the  district  court,  or  any  individual  district 
judge,  possesses  the  same  power  to  revise  our  decision, 
that  we  do  to  revise  theirs  ;  nay,  more,  for  the  powers 
with  which  they  may  be  vested  are  not  so  particularly 
limited  and  divided  by  the  constitution  as  ours  are. 
Should  we  perform  an  act  which,  according  to  our  pwn 
principle,  we  cannot  be  vested  with  power  to  perform, 
what  obligation  would  any  other  court  or  judge  be  under 
to^  respect  that  act?  There  is  one  mode  of  construing 
this  clause,  which  appears  to  me  to  remove  all  ambiguity, 
and  to  render  every  part  of  it  sensible  and  operative.  By 
^fee  copsent  pf  }iis  sovereign|  a  foreign  minister  may  hp 
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subjected  to  the  laws  of  the  state  near  which  he  resides*  Ez|iarteBoii. 
This  court  may  then  be  called  upon  to  exercise  an  ori-   o"*"!i*"''. 
ginai  criminal  jurisdiction.     If  the  power  of  this  court  to         - 
ball  be  confined  to  that  one  case^  reddendo  singula  singU" 
Ksy  if  the  power  of  the  several  courts  and  individual 
judges  be  referred  to  their  respective  jurisdictions,  all 
clashing  and  interference  of  power  ceases,  and  sufficient 
means  of  redress  are  still  held  out  to  the   citizen,  if  de^ 
prived  of  his  liberty ;  and  this  surely  must  hlive  been  the 
intention  of  the  legislature.     It  never  could  have  been 
contemplated  that  the  mandates  of  this  court  ^should  be         *  X07 
borne  to  the  extremities  of  the  states,  to  convene  before 
them  every  prisoner  who  may  be  committed  under  the  au- 
thority of  the  general  government.     Let  it  be  remem- 
bered that  I  am  not  disputing  the  power  of  the  indivi- 
dual judges  who  compose  this  court  to  issue  the  writ  of 
habeas  corpus*     This  application  is  tiot  made  to  us  as  at 
chambers,  but  to  us  as  holding  the  supreme  court  of 
the  United  States,  a  creature  of  the  constitution,  and 
possessing  no  greater  capacity  to  receive  jurisdiction  or 
power  than  the  constitution  gives  it.     We  may  in  our 
individual  capacities,  or  in  our  circuit  courts,  be  suscep- 
tible of  powers  merely  ministerial,  and  not  inconsistent 
with  our  judicial  characters,  for  on  that  point  the  consti- 
tution has  Jeft  much  to  construction ;  and  on  such  an  ap- 
plication the  only  doubt  that  could  be  entertained  would 
be,  whether  we  can  exercise  any  power  beyond  the  limits 
of  o\rc  respective  circuits.     On  this  question  I  will  not 
now  give  an  opinion.     One  more  observation,  and  I  dis- 
miss the  subject. 

In  the  case  of  Burford,  I  was  one  of  the  members 
who  constituted  the  court.     I  owe  it  to  my  own  consis- 
tency to  declare  that  the  court  were  then  apprized  of 
my  objections  to  the  issuing  of  the  writ  of  habeas  cor^^ 
Jms.    I  did  not  then  comment  at  large  oti  the  reasons 
which  influenced  my  opinion,  and  the  cause  was  this : 
the  gentleman  who  argued  that  cause  confined  himself 
strictly  to  those  considerations  which  ought  alone  to 
influence  the  decisions  of  this  court.     No  popular  ob- 
servations on  the  necessity  of  protecting  the  citizen 
from  executive  oppression,  no  animated  address  calcu* 
lated  to  enlist  the  passions  or  prejudices  of  an  audience 
in  defence  of  his  motion,  imposed  on  me  the  ni^cessi^ 
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spirit  fML'  of  vindicating  my  opinion.     I  submitted  in  silent  de* 

Swartwottt.  ference  to  the  decision  of  my  brethren. 
— —  In  this  case  I  feel  myself  moch  relieved  from  the 
painful  sensation  resulting  from  the  necessity  of  dis- 
senting from  the  majority  of  the  court,  in  being  sup- 
ported by  the  opinion  of  one  of  my  brethren,  who  is 
prevented  by  indisposition  from  attending. 

•  108  ^February  16. 

The  marshal  of  the  district  of  Columbia  having  re- 
turned upon  die  habeas  corpus^  that  he  detained  the 
/       prisoners  by  virtue  of  the  liefore  recited  order  of  the 
circuit  court  of  that  district, 

■ 

C.  Lee  now  moved  that  they  should  be  discharged ; 
or  at  least  admitted  to  bail ;  and  contended, 

1.  That  from  the  record  of  the  circuit  court,  and 
upon  the  face  of  the  proceedings,  the  imprisonment 
was  illegal  and  oppressive ;  and, 

2.  That  if  the  commitment  was  not  illegal  upon  its 
face,  yet,  as  the  order  of  the  court  refers  to  the  testi- 
mony  on  which  it  was  founded,  it  will  appear  to  be  il- 
legal upon  the  whole  proceedings. 

The  commitment  is  not  for  trial  at  any  particular 
tttne^  before  any  particular  courts  nor  in  any  particular 
place* 

By  the  3d  article  of^the  constitution  of  the  United- 
States^  the  trial  of  crimes  shall  be  in  the  state  Vfhere 
they  shall  havt  been  committed;  but  when  not  commit- 
ted in  any  state,  the  trial  shall  be  at  such  place  or 
places  as  congress  may  by  law  have  directed*  So  by 
the  29th  section  of  the  judiciary  act  of  1789,  vol.  1.  p. 
67.  in  all  cases  punishable  with  death,  the  trial  shall  be 
had  in  the  county  where  the  oiTence  was  committed,  or 
where  that  cannot  be  done  without  great  inconvenience, 
twelve  petit  jurors  at  least  shall  be  summoned  from 
thence  ;  and  by  the  ZZd  section  of  the  same  act,  p.  73* 
offenders  are  to  be  arrested  and  imprisoned  or  bailed 
for  trial  before  such  court  of  the  United  States,  as  by 
that  act  has  cognisance  of  the  offence:  and  copies  of 
the  process  shall  be  returned  as  speedily  as  may  be  into 
the  clerk's  office  of  such  court,  together  widi  the  re- 
cognisances of  the  witnesses  for  their  appearance  to 
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testify  in  A«  case,  mad  if  tbe  eommitment  be  in  a  ilis-  Exi«rteBaa. 
trict  other  than  that  in  which  the  offence  is  to  be  tried,    Swwtvottt. 
it  tfhflll  ht  the  doty  <if  the  judge  of  the  datrkt  where  '■ 

tlie  delmqisent  is  iminrisoned  to  issue  a  warrant  for  the 
removal  of  die  offender  to  ihe  dUtrict  i»  whkh  the 
trM  is  U  he  had. 

*Tlieae  are  provisions  for  a  «peedy  vaAfair  trial,  in  #  109 
obedience  to  the  constitution  ;  for  it  has  always  been 
conMdered  as  necessary  to  a  foir  trial  that  it  should  be 
where  the  witnesses  may  easily  attend,  and  where  the 
party  is  Icnown.  The  6th  amendment  to  die  constitu* 
tion  provides  that  the  accused  ^^  shall  enjoy  the  right  to 
%,  speedy  and  public  trial  by  an  impartial  jury  of  the 
MUUe  and  district^  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously 
ascertsdned  by  law." 

By  die  act  for  the  punishment  of  certain  crimes,  s« 
8*  voL  1.  p.  103.  it  is  enacted,  that^^  the  trial  of  crimes 
committed'*  *^  in  any  place  out  of  the  jurisdiction  of 
any  particular  state  shall  be  in  the  district  where  the 
oftrnder  is  apprehended,  or  into  which  he  may  first  b^ 
brought.'' 

By  the  English  habeas  corpus  act,  whose  provimons 
ate  considered  as  extending  to  cases  even  out  of  the 
act,  the  prisoner  may  petition  the  court  for  trial  at  the 
first  term^  and  if  not  then  tried  he  is  entitled  to  bail  of 
course.  If  the  commitment  is  in  a  district  in  which 
he  cannot  be  tried,  he  will  not  be  entitled  to  this  privi- 
lege, for  he  is  sdil  to  be  renlxoved  to  the  place  of  trial* 
Hence  it  ia  neoessary  that  the  commitment  should  state 
the  court  before  whom  the  trial  is  to  be  had.  It  is  also 
necessary  in  order  that  the  district  judge  may  know 
where  to  send  him.  No  person  but  the  district  judge 
has  audiority  to  send  him  to  the  place  of  trial,  and  if 
the  commitment  be  not  made  by  the  district  judge,  it  is 
impossible  that  he  should  judicially  know  where  to  send 
him,  unless  the  place  of  trial  be  mentioned  in  die  war- 
rant of  commitment. 

•     It  is  also  necessary  that  the  accused  may  know  where 
to  coHect  his  witnesses  together. 

The  order  of  commitment  ought  also  to  have  stated 
BAore  particularly  the  overt  act  of  treason*  It  is  toe 
Vague  and  uncertain. 
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Ex  parte  ^ki      3.  Thc  testimony  before  the  circuit  cotrtt  did  not 

man  and         ^^  .      l    tt 

Swartwoae.    sAow  probable  cause. 

•  ♦By  the  4th  amendment  to  the  constitution  it  is  de- 
*  110  clared,  "that  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  un- 
reasonable searches  and  seizures,  shall  not  be  violated  ; 
and  no  warrants  shall  issuer  but  upon  probable  cause 
supported  by  oath  or  affirmation.^ 

AH  the  facts  necessary  to  constitute  this  probable 
cause  must  appear  upon  oath  or  affirmation.  It  is  not 
necessary,  indeed,  that  there  should  be  positive  proof 
of  every  fact  constituting  the  offence ;  but  nothing  can 
be  taken  into  the  estimate,  when  forming  an  opinion 
of  the  probability  that  the  fact  was  committed  by  the 
person  charged,  but  facts 'supported  by  oath  or  affirma- 
tion. 

No  belief  of  a  fact  tending  to  show  probable  cause, 
no  hearsay,  no  opinion  of  any  person »  however  high  in 
office^  respecting  the  guilt  of  the  person  accused,  can  be 
^  received  in  evidence  on  this  examination. 

The  question,  then,  is,  whether  these  affidavits  exhibit 
legal  proof  of  probable  cause. 

If  the  testimony  be  vague  or  ambiguous  as  to  the 
person,  or  as  to  the  offence,  the  court  will  apply  the 
maxim  of  law,  that  every  person  is  to  be  adjudged  in- 
nocent unless  proved  to  be  guilty. 

The  facts  stated  in  General  Wilkinson's  two  affida- 
vits of  the  14th  and  26th  of  December,  consist  of  the 
letters  of  CoL  Burr,  the  declarations  of  Swartwout, 
and  the  belief  of  General  Wilkinson.  Neither  the 
letters  of  Col.  Burr,  nor  the  declarations  of  Swartwout, 
contain  any  ground  for  probable  cause  to  believe  that 
the  prisoners,  or  either  of  them  is  guilty  of  treason : 
and  General  Wilkinson's  belief,  as  he  himsolf  states,  is 
founded  upon  those  facts. 

Mr.  Lee  went  into  a  minute  examination  of  those 
affidavits,  to  satisfy  the  court  that  the  facts  stated  in 
them  could  at  most  prove  an  intent  to  set  on  foot  an 
expedition  against  Mexico,  in  case  of  a  war  between 
this  qountry  and  Spain.  He  contended  that  if  the  oI;»- 
ject  was  such  an  expedition  at  all  events,  and  if  they 
^  111  ^^^  intended  "^to  force  their  way  through  the  United 
States,  for  the  purpose  of  attacking  Mexico,  and  even 
if  they  had  done  so,  they  would  nothtve  been  guilty  of 
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treason,  but  merely  of  lawless  violence.     Even  if  they  Ex  parte  BoU- 
had  plundered  the  bank  at  New  Orleans,  or  any  private   Swartwout. 
property,  or  had  seized  arms  and  vessels,  the  property    — 
of  individuals,  it  would  have  been  robber}^  but  not 
treason. 

But  the  circumstance  that  no  place  of  trial  can  be 
designated,  is  a  su£Scient  reason  for  admitting  them  to 
bail.  They  certainly  cannot  be  tried  here,  for  it  is  not 
contended  that  they  have  here  committed  any  offence  ; 
and  this  is  not  the  district  in  which  they  were  first  ap* 
prehended  or  brought.  They  were  seized  by  orders  of 
a  military  officer  2,000  miles  from  this  place,  without 
any  process  of  law  or  legal  authority,  and  sent  here  to 
be  disposed  of  by  the  executive.  They  have  been  com- 
mitted for  trial,  not  before  any  courts  or  in  any  particu- 
lar  district,  and  their  imprisonment  will  be  perpetual, 
tmless  government  can  find  out  when  and  where  the  of- 
fence was  committed,  and  devise  some  means  of  tran$- 
mitting  them  to  the  place  of  trial.  • 

Mr.  X^e  attempted  to  discredit  the  affidavits  of  Gene- 
ral Wilkmson  by  the  circumstance  that  they  were  made, 
as  he  contended,  to  vindicate  and  justify  the  illegal 
seizure  and  transportation  of  the  prisoners.  He  con- 
tended also  that  those  affidavits  ought  to  be  totally  dis- 
carded, because  the  oath  upon  which  a  warrant  of  ar- 
rest or  commitment  is  to  be  grounded,  must  be  made 
before  the  magistrate  who  is  about  to  issue  the  war- 
rant. He  must  be  satisfied  of  the  probable  cause.  The 
laws  were  open  in  New  Orleans.  General  Wilkinson 
mig^t  have  gone  before  a  justice  of  peace  there  and 
made  his  oath,  and  obtained  a  warrant  to  arrest  the 
prisoners.  There  was  no  necessity  to  proceed  in  this 
illegal  and  unprecedented  manner. 

.    F.  S,  Ket/y  on  the  same  side. 

Unless  this  court  can  look  behind  the  order  for  com- 
mitment, and  exsunine  the  grounds  upon  which  it  was 
made,  the  writ  o£  habeas  carpus  will  be  wholly  useless; 
for  every  court  or  magistrate  who  commits  a  person  to 
•prison,  will  take  care  to  cover  himself  under  the  strict  *  112 
forms  of  law. 

The  constitution  declares   that  treason  against  the 
United  States  shall  consist  only  in  levying  war  against   ' 
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fftxpute  Boll,  them,  or  in  adhering  to  their  enenries,  gtving  them,  aid 
SwartwouL    and  comfort. 

— — «— *  An  adherence  to  rebels  ifr  not  an  adherenceto  aiS'  ene- 
my, within  the  meaning  of  the  conscitutlon.  Hemce,  if 
the  prisoners  are  guilty,  it  most  be  of  levying  war  agatnst 
the  United  States. 

In  England  the  books  speak  of  two  kinds  of  levying 
of  war ;  direct  and  constncctive*  {East^s  Cr,  LdWj  67.) 
But  there  is  only  one  kind  in  this  couatrjr  ;  and  otigkt 
not  to  be  in  England. 

By  using  the  word  *^  only^  the  constitution^  meant  to 

.   take  away  all  pretence  of  constructive  treason^     Kveryr 

man  is  to  answer  for  his  own  acts  only.-    If  f 00^  men 

conspire,  and  only  50  actuaUy  levy  war,  the  latter  only 

are  guilty  as  principals* 

And  what  reason  can  be  given  why  tlieve  shou&l  not 
be  the  same  distinction  between  principal  and  accessor 
ry  in  treason,  as  in  other  crimes.  In  a  republican  go- 
*vernment,  whose  basis  is  the  affection  of  the  people,  it 
is  unnecessary  to  guard  against  offences  of  this  kind 
with  the  same  vigilance  as  in  a  monarchy  or  a  despot* 
ism  whose  foundation  is  fear.  (4  TucJUer^s  BL  Apftn* 
dix^  p.  39.)  But  if  this  construction  of  the  constitu* 
tion  be  not  correct,  and  if  the  EngHsIi  authorities  are 
to  be  considered  in  full  force,  it  must  be  shown, 

l&t.  That  war  has  been  levied ;  andy 

2d.  That  the  prisoners  are  confederates  in  that  war. 

The  afidavits  of  General  Willkinson  sire  not  authen* 
ticated  so  as  to  make  them  evidence.  It  does  not  ap« 
^  pear  that  an  oath  was  administered  to  him.  The  act  to 
prescribe  the  mode  of  authenticating  puUie  acts,  re^ 
cords  and  judicial  proceedings,  Sec.  is  extended  to  the 
*  113  territory  *of  Orleans,  by  the  act  erecting  that  territory; 
(Vol.  y.  p.  11 7.)  And  even  if  this  be  not  strictly  a  ju- 
dicial proceeding,  yet  it  is  whhin  the  oKeasing  of  that 
act. 

The  certificate  of  the  secretary  of  state(a)only  shows 
that  it  appears  by  the  official  returns  to  his  oftce,  that 

(a)  Ttie  secretary  of  state  of  the  United  States  had  eertified  ander  Hie  seal 
of  his  office,  tl^iit  George  Pollock  and  James  Carrick  were  appointed  jii%. 
tices  of  the  peace  for  the  county  of  Orleans,  in  the  territory  of  Orleans,  im 
the  year  1805,  as  appears  b^  the  official  returns  of  t^e  seecetaigr  o€  Uie 
taid  territory,  **  remaining  m  the  office  of  thu  dtparlment." 
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J.  Carrick  and  George  Pollock  had  been  appointed  jus-  BHrarteBoii- 
tices  of  the  peace  for  the  county  of  Orleans ;  but  not   Swutwoat. 
that  they  had  taken  the  oaths  necessary  to  qualify  them    — ^— 
to  act* 

But  if  these  affidavits  are  examinable  they  do  not 
show  any  act  of  treason.  They  prove  no  assemblage 
of  men  nor  military  array*  There  is  not  a  tittle  of  evi- 
dence that  any  two  men  have  been  seen  together  with  * 
treasonable  intent^  whether  armed  or  not*  The  sup- 
posed letter  from  Col.  Burr  speaks  indeed  o(^  choice 
sfiirits^  but  he  does  not  tell  us  they  are  invisible  spirits. 

The  affidavits  of  Meade  and  Wilson  relate  only  to  ' 

rumours  derived  from  General  Wilkinson,  whose  bu- 
siness it  was,  if  he  could  get  such  rumours  there  by 
no  other  means,  to  create  them  himself* 

The  territory  of  Orleans,  if  it  was  to  be  revolutioni- 
zed, might  be  revolutionized  without  levying  war 
against  the  United  States* 

There  is  no  evidence  that  the  prisoners  kpew  that 
Col*  Burr  had  any  treasonable  projects  in  view*     Even        ' 
if  he  had  such  views,  he  might  have  held  out  to  them, 
as  he  did  to  others,  only  the  Spanish  expedition* 

Again,  the  bench-warrant  issued  in  this  case  for  this 
arrest  of  the  prisoners  was  illegal*  The  court  has  no 
authority  to  issue  a  bench-warrant,  but  ^pon  a  pre- 
sentment by  a  grand  jury,  or  for  an  offence  committed  in 
*the  presence  of  the  court.  It  is  not  a  power  inherent  in  1^  114 
the  court,  nor  given  by  any  law*  The  act  of  congress 
only  gives  to  a  judge  out  of  cdurt,  or  to  a  justice  of 
peace,  the  power  of  arresting  offenders*  And  it  is  a 
power  inconsistent  with  a  fair  trial,  because  the  court 
would  "thereby  have  prejudged  the  case,  and  decided 
upon  the  guilt  of  the  prisoner.  No  such  practice  is 
known  in  Maryland,  under  whose  laws  the  court  below 
was  acting* 

February  17* 

Jones^  attorney  for  the  district  of  Columbia,  men- 
tioned to  the  court,  that  Hiort^  being  better  prepared 
upon  points  of  practice,  would  make  some  observations 
in  support  of  the  form  of  the  commitment* 

Marshall,  Ch.  J*    I  understand  the  clear  opinion 

Vol.  IV.  O 
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ExparteBoii-of  the  couTt  to  be,*(if  I  hiistake  it  my  brethren  ii^itl 
SwJSwo^ul    correct  me,)  that  it  is  unimportant  whether  the  cotti- 
'    "  mitment  be  regular  in  point  of  form,  or  not;  for  this 

court,  having  gone  into  an  examination  of  the  evidenee 
upon  which  the  commitment  was  grounded,  will  pro- 
ceed to  do  that  which  the  court  below  ought  to  have 
done* 

Rodney y  Attorney-General. 

The  affidavit'  of  General  Wilkinson  is  sufficiently  au- 
thenticated* The  justices  of  peace  in  the  territory  of 
Orleans  are  officers  of  the  United  States;  they  are  ap- 
pointed by  the  governor  of  the  territory,  who  is  ap- 
pointed by  the  President  of  the  United  States ;  and 
the  secretary  of  the  territory  is  bound  ^y  law  to  trans- 
mit copied  of  all  the  executive  proceedings  of  the  go- 
vernor of  the  territory  every  six  months  to  thfe  President 
of  the  United  States.  {Laws  U.  S.  voL  7.  p.  112,  113*) 
AUthe  officers  of  the  United  States  are  bound  to  take 
notice  of  each  other. 

The  act  of  congress  respecting  authentication  of  re- 
cords, &c.  is  cumulative  only.  It  does  not  repeal  any^ 
former  law. 

There  is  some  weight  in  the  objection  diat  the  oatft 
.  ought  to  be  n^ade  before  the  magistrate  who  issues  the 
^115  ^warrant.  But  one  magistrate  is  as  competent  as  ano- 
ther to  administer  the  oath«  The  cotistitution  is  silent 
on  the  subject;  and  if  it  be  taken  before  a  person  com- 
petent to  administer  it,  it  satisfies  the  provision  of  the 
constitution.  How  else  could  a  criminal  be  arrested  hi 
one  pan  of  the  United  States,  when  the  witness  lived 
in  another? 

It  is  true  that  none  of  the  evidence  now  offered  would 
be  Cotnpetent  on  the  trial ;  nor  even  if  it  appeared  m  a 
proper  shape,  would  it  be  sufficient  to  convict  the  pri- 
soners. But  the  q^uestion  is  whether,  in  this  incipient 
stage  of  the  prosecution,  it  is  not  sufficient  to  show 
probable  cause. 

The  ex^editfon  against  Mexico  would  hot  be  treason, 
unless  it  was  to  be  accomjpHistied  by  means  which  In 
them^elVes  wonld  amotint  to  tt-eison.  But  if  the  can- 
stiiuted  authorities  of  the  United  States  shduiM't^  irtip- 
pressed  but  for  oi^e  hour,  and  the  territory  of  Orleans 
revolutionized  but  for  a  moment,  it  Would  be  Q'eason. 

What  woiild  be  treason  by  adhering  to  an  ehftmy^  if 


FEBRUARY,  1807.  ||5 

4<me  towards  a  rebel,  will  l^e  a  levybg  of  war.  (3  Wit'  ^*  i«rteB<^- 
son's  Lictures^  105.   4,jBla.  Com.  92.)  SwSnwS^t. 

In  treason  all  are  principals. '  There  are  no  accesso-  i. 
lies.  It  has  been  argued  (and  the  respectable  authori- 
ty^ of  Judge  Tucker  is  cited)  that  none  are  principals 
but  those  present  at  the  treasonable  act.  The  argu- 
ment may  have  some  weight,  but  it  is  a  point  at  least  « 
doubtful,  and  therefore  ought  to  be  left  to  be  decided 
on  the  trial. 

It  is  true  that  we  cannot  at  presept  say  exactly  when 
and  where  the  overt  act  of  levying  war  was  committed, 
but  from  the  affidavits  we  think  it  fair  to  infer  that  an 
army  has  been  actually  levied  and  arrayed.      The  de- 
claration of  one  of  the  prisoners  was^  that  CoL  Burr 
^^  wiu  levying  an  armed  body  of  7,000  men."     How 
the  fact  has  tumedout  tobe  since  we  do  not  know;  and 
it  is  also  true  that  we  do  not  know  that  any  men  have 
been  seen  collected  in  military  array.  But  Dr.  BoUman 
informed  General  Wilkinson  that  he  had  seen  a  letter 
from  CoL  Burr,  in  which  he  says  that  be  should  be  at 
Natchez  *with  2,000  men  on  the  20th  of  December,  and    ,     ^116 
that  he  would  be  followed  by  4,000  more,  and  that  he 
€auU  have  raised  12,000  as  easily  as  6,000,  but  he  did 
not  think  that  number  necessary.     If  Col.  Burr  was  ac- 
tually levying'  an  armed  body  of  men;   if  he  expected 
tobe  at  Natchez  on  the  20th  of  December  with  2,000, 
and  calculated  upon  being  followed  by  4,000  more,  and 
if  he  found  it  so   easy  to  raise  troops,  is  there  not  a 
moral  certainty  that  some  troops  at  least  have   been 
raised  and  embodied- 
It  mfiy  be  admitted  that  General  Wilkinson  was  in- 
terested to  make  the  worst  of  the  story,  but  the  de- 
clarations of  the  prisoners  themselves  are  sufficient* 

Jones^  attorney  for  the  district  of  Columbia,  oil  be- 
half of  the  prosecution. 

As  to  the  objection  that  the  commitment  must  be 
for  trial  in  some  court  having  jurisdiction  over  the  of- 
fsttce.  ' 

It  was  uncertain  whether  any,  and  if  any,  what  place 
was  prescribed  for  the  trial  of  this  offence.  But  any 
court  of  the  United  States  had  jurisdiction  to  commit 
for  trial  by  the  act  of  congress  for  the  punishment  of 
certain  crimes,  &c.  vol.  1.  p.  103.  s.  8.  ^^  The  trial  of 
crimes  committed  on  the  high  seas,  or  in  any  place  out 
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Ezptt4eB«6-of  the  jurisdiction  of  any  pairticular  state,  shall  be  in 
SwIrtiSSt.   the  district  where  the  offender  is;  apprehended,  or  into 
— — —    which  he  may   be  first  brought/*     Although  the  first 
part  of  the  section  speaks  of  certain  crimes  committed 
*<  upon  the  high  seas,  or  in  any  river,  haven,  basin  or 
bay,  put  of  the  jurisdiction  of  any  particular  state,'* 
yet  the  last  clause  of  tlje  section  is  general,  and  in  its 
terms  applies  to  the  trial  of  all  crimes  committed  out  of 
the  jurisdiction  of  any  particular   state.     This  act  of 
congress  is  the  only  exercise  of  the  provision  of  the  3d 
article  of  the  constitution  respecting  crimes  committed 
not  within  any  state.     Unless  this  act  of  congress  fixes 
the  place  of  trial,  there  is  no  place  prescribed,  eidier 
by  the  law  or  the  constitution,  and  the  trial  may  as  well 
be  in  the  district  of  Columbia  as  elsewhere.     But  if 
this  act  of  congress  does  fix  the  place,  then  it  ^  is  ob- 
#117        jected,  ^that  this  district  is  neither  that  in  which  the 
^*'         prispners  were  apprehended,  nor  that  into  which  they 
were  first  brought. 

The  answer  is,  that  the  act  of  congress  means  the 
district  in  which  they  shall  be  legally  apprehended,  that 
is,  arrested  by  process  of  law.  It  could  not  mean  a 
mere  military  seizure.  But  whether  the  court  below 
had  or  had  not  jurisdiction  to  try  the  prisoners,  it  dear- 
ly had  jurisdiction  to  commit  them;  and  if  their  com- 
mitment be  irregular,  this  xourt  will  say  how  tliey 
ought  to  be  committed.  Laws  U.  S»  voL  1.  p.  7S»  s. 
33. 

It  is  objected,  that  although  the  judges  and  justices 
have  power  to  arrest,  yet  the  courts  have  not,  and 
therefore  cannot  issue  a  bench-warrant  but  upon,  the 
presentment*  of  a  grand  jury,  or  for  an  offence  com- 
mitted in  the  presence  of  the  court.  And  the  practice 
of  Maryland  is  cited.  But  it  is  stated  that  at  Mont- 
gomery Court,  in  Maryland,  very  lately,  a  venerable 
and  ancient  judge  of  that  court  did  issue  a  benc^rwar- 
rant  for  an  offence  not  presented  by  the  grand  jury,  nor 
committed  in  presence  of  the  court.(a) 

It  is  not  necessary  that  the..eommitment  should  state 

{a)  F.  S.  Key  stated  that  he  was  irresent  at  the  transaction  alliided  to. 
The  tacts  vere»  that  after  the  court  adjourned*  and  as  the  jadge  vas  going 
Out  of  the  court-house,  a  man  who  had  been  vaiting  in  the  yard  amplted 
alavyer  in  the  presence  of  thejudge,  for  disrespectful  language  used  by 
the  lawyer  in  arguing  a  cause.  The  judge  considered  it  as  a  contempt  of 
court,  and  therefore  directed  a  bendi-iramint  to  issue. 
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the  Dlace  of  trial,  nor  that  they  arc  committed  for  trial.  ^*  P»»^*  ®^*' 

."     r.  '-  .  •'.  .  ,  man  and 

If  at  the  time  of  commitment  it  be  uncertain  where  _  swartwout. 
they  ought  to.  be  tried,  they  may  be  committed  general-  '' 

ly,  until  discharged  by  due  course  of  law.  In  England 
it  is  only  necessary  that  the  commitn^ent  should  be  to 
some  gaol  in  England.     2  Hawk.  P.  C.  120.  b.  2.  c, 

16.  8*  18.        ' 

As  to  the  authentication  of  the  affidavits  of  General 
Wilkinson,  it  being  shown  that  Pollock  and  C^rrick 
were  duly  appointed  justices  of  the  peace,  and^naying 
^undertkken  to  act  as  such,  it  is  to  be 'presumed  that         ^  «  j^g 
they  have  taken  the  necessary  oaths. 

It  is  admitted  that  the  constitution  has  prevented 
many  questions  as  to  the  doctrine  of  treason.  The  in* 
tentioh  of  having  a  constitutional  definition  of  the 
crime,  was  to  put  it  out  of  the  power  of  congress  to 
invent  treasons.  But  it  was  impossible  to  define  what 
should  in  every  case  be  deemed  a  levying  of  war.  It  is 
a  question*of  fact  to  be  decided  by  the  jury  from  all  the 
circumstances. 

Warlike  array  is  not  necessary.  It  is  only  a  circum- 
stance. 1  Eaifs  Cr*  Law^  66.  According  to  the  En- 
glish books,  a  direct  levying  ^f  war,  is  a  war  directly 
against  the  person  of  the  king.  A  constructive  levying 
of  war,  is  war  against  the  government. 

If  men  have  been  levied,  and  arms  provided,  with  a 
treasonable  intent,  this  is  a  sufficient  levying  of  war, 
without  warlike  array. 

The  affidavit  of  General  Eaton  establishes  the  trea- 
sonable intent  in  Col.  Burr.  The  question,  then,  is, 
whether  that  intent,  or  a  knowledge  of  that  intent,  can 
be  brought  home  to  the  prisoners.     Mr.  Jones  here  ^ 

went  into  an  argument  to  show  the  connection, of  the 
prisoners  with  Col.  Burr,  and  their  knowledge  of 
his  projects.  He  observed  that  his  argument,  on  a 
former  occasion,  respecting  the  president's  message  to 
congress,  had  been  misunderstood.  A  state  of  war  is 
a  matter  of  public  notoriety,  and  he  had  considered  the 
president's  message  as  evidence  of  that  notoriety,  it 
being  a  communication  from  the  supreme  executive  in 
the  course  of  his  duty,  to  that  department  of  govern- 
ment which  alone  could  decide  on  the  state  of  war. 

He  contended  that  no  specific  number,  no  sufficiency 
of  force  to  iaccomplish  the  object^  was  necessary  to  con- 
stitute treason. 
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^^P«f*®  ^^'      If  soldiers  are  levied  and  pflSlcered,  with  a  treasona- 

Bwarivout.    Ue  intent,  and  equipments  prepared,  so  that  they  can 

■     readily  lay  hold  of  their  arms ;  although  no  men  arc 

*  119         ^actually  armed;  although  only  five  men  in  a  detach- 

ment  should  march  to  assemble  at  a  place  of  rendez* 

vous,  and  although  there  should  be  no  warlike  array, 

yet  it  would  be  treason*     Any  thing  which  amounts  to 

setting  on  foot  a  military  ei^pedition^  with  intent  to 

levy  war  against  the  United  States,  is  treason. 

The  distinction  between  those  who  are  present  at  the 
overt  act  of  levying  war,  and  those  who  are  confede* 
rated,  adhering,  acting  and  assisting,  giving  aid  and 
comfort,  is  contrary  to  all  analogy.  In  treason  all  are 
principals. 

In  murder,  if  two  conspire,  and  one  is  acting  and 
assisting  at  such  a  dist^ce  as  to  give  aid,  he  is  equally 
guilty  with  him  who  gave  the  wound* 

It  has  been  insinuated  that  General  Wilkinson  is  to 

be  considered  ais  particeps  crimmis.     If  that  were  the 

^  case,  it  would  be  no  disqualification  of  his  testimony. 

Treason  is  a  greater  crime  in  republics  than  in  mo^ 
narchies,  and  ought  to  be  more  severely  punished. 

Harper^  in  reply,  congratulated  his  country  on  the  tri- 
umph of  correct  principles,  in  the  abandonment,  on  the 
part  of  the  prosecution,  of  the  dangerous  doctrine,  that 
executive  messages  were  to  be  received  as  evidence  in 
a  criminal  prosecution. 

[yones*  The  sole  purpose  for  which  we  introduced 
the  president's  message,  was  to  show  that  the  assem- 
blage of  a  military  force  by  Col.  Burr  was  a  matter 
of  notoriety.  We  did  not  attempt  or  wish  to  introduce 
it  as  direct  evidence.] 

Harper.    To  use  an  executive  message  in  a  court  of 
justice,  for  any  purpose  of  proof  whatever,  so  as  to 
'   aid  in  the  commitment  of  a  citizen  under  a  criminal 
accusation ;  to  introduce  it  as  evidence  of  any  facti 
(of  notoriety,  for  instance,  which  is  a  fact ;)  is  to  give 
•   it  the  effect  of  testimony^  and  is  a  direct  violation  of  the 
constitution. 
*  120  ^We  object  to  the  translation  of  the  ciphered  letter 

contained  in  General  WiU^inson's  affidavits,  being  ad- 
1 
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mitted  as  evidence,  because  General  Wilkinson  has  not  ^*  p^"^®  ^^- 
sworn  that  it  is  a  true  translation,  nor  sent  the  original,    Swanwouc 
with  the  key,  so  that  the  court  can  have  a  correct  trans-      ■ 
lation  made.     Nor  is  it  prbved  that  the  original  was 
written  by  CoL  Burr,   or  by  his  direction, ,  nor  that 
the  prisoners  were  acquainted  with  its  contents. 

Another   objection  to  the  affidavits  is,  that   they 
were  not  made  for  the  purpose  of  procuring  an  arrest. 
They  werenotmade  before  the  judicial  officer  on  whose 
warrant  the  proceedings  of  the  court  were  to  be  found- 
ed; atnd  who  would  have  been  bound  to  cross-examine 
the  witness,  to  sift  the  facts,  and  to  judge  how  far  they 
were  proved,  and  \iovt  far  they  were  sufficient  to  justify 
the  proceedings.     But,  after  a  mzlitary  arrest^  the  affi- 
davits are  drawn  up  by  the  author  of  the  arrest,  with- 
out cross-examination  or  inquiry,  and  were  sworp  to 
by  htm,  as  the  justification  of  his  conduct.     The  per- 
sons whom  he  has  thus  arrested  are  sent  to  a  distant 
part  of  the  country,  and  these  affidavits  are  sent  after 
them,  to  operate  as  the  ground  of  their  commitment        ' 
and  detention.     No  person  can  lawfully  be  committed 
on  testimony  so  taken.     In  cases  of  arrests  and  com- 
mitments, the  general  rules  of  evidence  are  no  further 
to  be  departed  from  than  the  necessity  of  the  case  re- 
quires.   On  application  to  a  magistrate  for  a  warrant  of 
arrest,  the  evidence  must  necessarily  be  ex  parte^  but 
no  other  departure  from  the  common  rules  of  evidence 
is  justifiable,  because  not  necessary.     It  is  a  general 
rule  of  law  respecting  testimony,  that  it  shall  be  taken 
before  the  tribunal  which  is  to  act  upon  it,  or  under 
the  direction  of  that  tribunal;  that  the  person  who  is 
to  dedde,  shall  also  inquire ;  that  the  inquiry  shall  not 
be  before  one  tribunal,  and  the  judgment  pronounced 
by  another.     This  rule,  so  important  to  the  safety  of' 
persons  Accused,  is  equally  applicable  to  arrests  and 
catfHBitments  as  to  trials,  and  should,  therefore,  be 
equally  observed.     The  party    arrested  and  brought 
before  "^he  magistrate  for  commitment,  has  a  right  to  , 
be  c6nfr<>nted  with  his  accuser,  and  to  cross-examine 
die  witnesses  produced  against  him,  and  by  £hat  means 
to  es^lain  circumstances  which,  at  first  view,  might 
cri&iihate  hikn.   But  if  the  practice  *which  is  attempted         ^  121 
In  this  case  be  ^anctioiied  by  this  court ;  if  a  military  of- 
ficer, or  any  other  person,  is  to  be  permitted  to  seize  a 
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Ex  parte  Boll-  man,  and  send  him  2,000  miles  from  the  place  of  arrest, 

S^rt wout.    ^°^  ^^^^  ^^^  P^^^^  °^  ^^®  alleged  transaction,  and  to  send 
'    after  him  an  ex  parte  affidavit  as  the  ground  of  hia  sub* 
sequent  commitment,  the  great  security  provided  by 
law  for  the  protection  of  innocence  and  liberty  is  bro- 
ken down. 

Mr.  Harper  then  went  into  a  minute  examination  of 
the  contents  of  the  affidavits,  and  contended  that,  if 
they  could  be  considered  by  this  court  as  evidence, 
they  did  not  prove  that  treason  had  been  committed, 
nor  that  the  prisoners  had  participated  in  any  crime  or 
offence  whatever. 

February  18. 

Martin^  on  the  same  side. 

The  order  for  the  commitment  was  erroneous  in  di- 
recting the  prisoners  to  be  committed  to  the  prison  of 
the  court.  It  ought  to  have  been  to  the  marshal.  1 
Salk.  348.  BethePs  Case.     5  Mod.  19.  S.  C. 

This  -court  cannot  remand  them,  or  commit  them, 
upon  this  habeas  corpus^  for  any  crime  but  that  for 
which  they  were  committed  in  the  court  below;  and 
can  only  commit  them  for  trial  before  some  court.  The 
only  power  given  by  the  33d  section  of  the  judiciary 
act,  is  to  cauae  offenders  to  ^^  be  arrested ;  and  impri- 
soned or  bailed,  as.  the  case  may  be,  for  trial  before 
such  court  of  the  United  States,  as  by  this  act  has 
cognisance  of  the  offence."  The  place  of  trial  is  to  be 
decided  by  the  place  where  the  offence  was  committed* 

The  act  of  congress  for  the  punishment  of  certain 
crimes^  s.  8.  vol.  1.  p.  103.  does  not  apply  to  crimes 
committed  in  any  territory  of  the  United  States  in 
which  there  are  courts  of  the  United  States  having 
cognisance  of  the  offence.  It  applies  only  to  offences 
committed  upon  the  *^  high  seas^  or  in  any  river^  kaverij 
basin  or  batff  out  of  the  jurisdiction  of  any  particular 
state.^* 
*  122  *Tlie  courts  of  the  United  States  erected  in  the  ter- 

ritory of  Orleans  are  competent  to  try  the  offence  of 
treason  against  the  United  States  committed  within 
that  territory.  By  the  8th  section  of  the  act  of  con- 
gress of  26th  Marchy  1804,  vol.  7*  p.  117.  erecting  the 
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temtoty  of  Orkatis,  a  district  court  of  the  United  tk  puru  fioir. 
States  is  established  thereiti,  having  all  the  original  ^^  ^^ 

Sowers  and  jurisdiction  of  a  circuit  court  of  the  United      "^^^^' 
tates.     And  by  the  same  act,  the  ^*  act  for  thepunisk-^^ 
ment  of  certain  crimes^  against  the  Vnited  States^*  is 
extended  to  that  territory^  • 

It  was,  therefore,  a  wanton  and  unnecessary  exertion 
of  arbitrary  power  to  send  the  prisoners  here,  where 
they  cannot  be  tried.  If  there  is  any  probability  that 
a  eriine  was  commttted  by  the  prisoners,  it  is  equally 
probable  that  it  was  committed  in  the  territory  of  Or* 
leans.  It  is^  at  all  events  certain  that  it  was  not  com* 
mitted  here«  The  word  apprehended^  in  the  act  of  con- 
gress, cannot  mean  a  legal  arrest  only.  If  it  did^  it 
would  be  in  the  power  of  a  military  commander  to 
seize  a  man,  and  appoint  the  u*ibunal  by  which  he  shall 
be  tried.         " 

tf  it  is  the  duty  of  this  court  to  commit  the  prisonera 
for  triali  it  is  equally  its  duty  to  bind  over  the  witnesses 
to  appear  at  the  time  and  place  of  trial  to  testify  rn 
^  cas^  and  to  return  copies  of  the  process,  together 
with  the  recognisances  of  the  witnesses,  to  the  office 
of  the  clerk  of  the  court  having  cognisance  of  the  of- 
fence. This  shows  that,  upon  every  commitment,  the 
Witnesses  must  be  in  the  presence  of  the  tribunal  Com- 
mitting. 

This  court  cannot  commit,  unless  they  first  ascertatA 
IB  what  court  the  trial  is  to  be  had. 

l^ere  is  no  legal  evidence  that  General  Wilkinsoa 
ever  made  oath  to  his  statement.  The  certificate  of  the 
secretary  is  only  that  it  appears  by  the  return  of  the 
secretary  of  the  territory  of  Orleans,  that  Pollock  and 
Cattiek  were  justices^  A  copy  of  that  return  ought  to 
be  certified. 

^February  19.  ^  ♦  123 

The  court  not  having  made  up  an  opinion,  admitted 
the  prisoners  to  bail  until  the  next  day*  The  Chief 
Justice  staled  that  the  court  had^  difficulty  upon  two 
paints,  vist.  .  ^ 

1.  Whether  the  affidavit  of  General  Wilkinson  was 
evidence  admissible  in  this  stage  of  the  prosecution  ; 
and. 
Vol.  rv,  p 
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Ex  parte  BoA-     2.  Whether^  if  admissible,  his  statement  of  the  con* 

S^woat  ^^^  ®f  *^  substance  of  a  letter,  when  the  original  was 

>  in  his  possession,  was  such  evidence  as  the  court  ought 

to  notice.  .  . 

If  the  counsel  had  any  authorities  on  these  points, 

the  court  said  they^would  hear  them* 

February  20. 

•  p 

T\kt^Chief  Justice  asked  if  the  counsel  had  found  any 
authorities  on  the  points  mentioned  yesterday. 

Rodney^  Attorney-General,  said  he  had  not;  but  he 
relied  on  general  principles. 

F.  S.  Key  cited  3  T.  R.  707.    The  King  v.  The  i^- 
habitants  of  Eriswell^  where  the  principal  question  was, 
whether  the  ex  parte  exaniinatipn  of  the  pauper  taken 
before  two  justices,  to  whom  720.  application  w^s  made 
for  a  removal  of  the  pauper,  was  good  evidence  before 
two  other  justices,  five  years  afterwiu'ds,  upon  an  appli- 
cation for  his  removal,  the  pauper  having  in. the  meaa 
time  become   insane.      The  judges  of  the   court    of 
king!s  bench  were  equfdly  divided.     But  Grose^  J.,  said, 
.  ^/  nothing  can  be  more  unjust  than  that  a  person  should 
be  bound  "by  evidence  which  he  is  not  permitted  to 
hear."     "  The  common  law  did  not  permit  a  person 
accused  to  be  affected  by  an. examination. taken  in  his 
absence,  because  he  could  not  cross-examine.'^    BiiUer, 
J.  who  was  opposed  to  Grose^  upon  the  principal  ques- 
tion, admitted,  *^  that  if  the  taking  the  examination 
'  *  124         were  not  a  judicial  act,  but  was  merely  coram  nonju- 
,  dtccy  it  is  *not  evidence,'*  and  that  "  it  must  be  a  judi- 

cial act  at  the  time  it  was  taken,  or  cannot  become  so 
at  all/' 

Lord  Kenyofij  Ch.  J.  said  the  two  justices  who  took 
the  examination  ^*  were  not  applied  to  for  the  purpose 
of  making  an  order  of  removal ;  the  overseers  called 
upon  them  fpr  no  other  purpo^  than  to  examine  the 
pauper ;  all  the  proceedings,  therefore,  n^re  extraju- 
dicial ;  and  the  examination  on  oath  might  just  as  well 
have  been  taken  before  the  parish  clerk,  and  would 
have  b^en  as  much  entitled  to  credit  as  this." 
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So  in  this  case  .we  say  that,  as  General '  WiileinsoB  ^*'^?'^?*' 
did  not  a)>ply  to  Justices  Carrick  and   Pollock  for  a  swartwout 
warrant  to  arrest  Dr.  Bollmanand  Mr,  Swartwout,  and  ■    *' 

as  he  did  not  make  the  affidavit  for  the  purpose  of  ob- 
taining from  them  such  warrants,  the  whole  proceedings 
before  those  justices  were  extrajudicial.  The  affidavits 
are  not  such  as  would  support  an  indictment,  if  false* 
In  the  language  of  Lord  Kenyon,  they  deserve  no 
more  credit  than  if  they  had  been  made  before  the  pa- 
rish clerk.  If  the  affidavit  be  a  judicial  proceeding,  it 
ought  to  be  authenticated  according  to  the  act  of  con^ 
gress.  If  it  be  not  a  judicial  proceeding,  it  is  not  evi- 
dence. 

Marshall,  Ch.  J.  If  a  person  makes  an  affida- 
vit before  a  magistrate  to  obtain  a  warrant  of  arrest, 
such  affidavit  must  necessarily  be  ex  parte.  But  how 
is  it  on  a  motion  to  commit,  after  the  person  ia  taken  i 
Must  not  the  commitment  be  upon  testimony  given  in 
presence  of  the  prisoner  f 

Rodney^  Attorney-General.  The  first  affidavit  would 
be  sufficient,  unless  disproved  or  explained  by  the  pri- 
soner on  his  examination. 

Harper.  The  necessity  of  the  case  is  the  only  ground 
of  an  exception  to  the  general  rule  of  evidence;  and 
that  necessity  ceases  when  the  party  is  taken. 

N 

I 

,  ^February  21.  *  125 

Marshall,  Ch.  J.(a)  delivered  the  opinion  of  the 
court.  ^ 

The  prisoners  having  been  brought  before  this  court 
on  a  writ  of  habeas  corpus^  and  the  testimony  on  which 
they  were  committed  having  been  fully  examined  and 
attentively  considered,  the  court  is  now  to  declare  the 
law  upon  their  case. 

This  being  a  mere  inquiry,  which,  without  deciding 
upon  guilt,  precedes  the  institution  of  a  prosecution,  the 

(a>  Tlie  other  jadeeg  preient  were  Chaae^  Washington  and  Johnson, 
The  Ofkinion  of  Chief  Jiutioe  JMarvAaZ?,  upon  the  trial  of  Col,  Burr,  in 
the  chxuit  court  at  Richmond,  in  the  summer  of  1807,  elucidatear  and  ex- 
pluns  some  passages  m  this  opinion  which  were  supposed  to  be  in  some 
d^^ree  doahtful.    For  that  opimon  aee  Appendix  (B). 


ISS  SUPBEME  COlHtT  17.  S. 

EsptiteMl*  ^pMttioii  t6  be  deUrmin^  b,  vhedter  ^  aocuafd  ^all 
SiwtwM^  be  discharged  or  held[  to  trial ;  md  if  the  tetter,  in  what 
'  jdace  they  are  to  be  tri«d,  a*id  whether  they  ahaU  be  cour 

fined  or  admitted  to  bail*  *^  If/'  aay  a  a  very  learned  aod 
accurate  commeatator,  ^^  upon  thia  inquiry  it  manifeady 
appears  that  no  aueh  erime  has  been  eommittedi  or  that 
the  auspieion  entertaii^d  of  the  priaoner  waa  whoUjr 
groundless^  in  such  eases  only  is  it  lawful  totally  to  dii^ ' 
charge  him*  Oidierwiae  he  must  either  be  committed  to 
prison  or  give  bail*" 

The  specific  charge  brought  against  the  priaoners  ia 
treason  in  levying  war  ag^unst  the  (Jnijted  States. 

As  there  is  no  crime  which  can  more  excite  and  agi^ 
tatethe  passions  of  men  than  treason,  no  charge  demands 
more  from  the  tribunal  before  which  it  is  made  a  delibe- 
rate and  teipnerate  inquiry*  Whether  this  inquiry  be 
directed  to  the  fact  or  to  the  law,  none  can  be  more 
solemn,  none  more  important  to  the  citizen  or  to  the  gQ<^ 
Femmeat ;  none  can  more  af&ct  the  safety  of  both. 

To  prevent  the  possibility  of  those  calanaitiea  whii;h 
result  fiom  the  extension  of  treason  to  offences  of  minor 
*  126  liHmportanee,  diat  great  fundamental  law  ^hioh  defines 
and  limits  the  various  departments  of  our  ffioyemmei^ 
has  given  a  rule  on  the  subject  both  to  the  legislature  and 
the  courts  of  America,  which  neither  can  be  permitted 
to  transcend* 

*'  Treasoo.against  the  United  States  aball  eonsist  otAy 
in  levying  war  as^nst  them,  or  in  adhering  to  their  en«» 
mies,  giving  them  aid  and  comfort." 

To  constitute  that  specific  crime  for  which  the  prison- 
ers now  before  the  court  have  been  committed,  war 
must  be  actually  levied  against  the  United  States*  How-* 
ever  flagitious  may  be  the  crime  of  conspiring  to  subvert 
*  by  force  the  government  of  our  country,  such  conspimcy 
is  not  treason*  To  conspire  to  levy  war,  and  actually  to 
kvy  war,  are  distinct  offences*  The  first  must  be  brought 
into  open  action  by  the  assemblage  of  men  for  a  pnipose 
treasonable  in  itself,  or  the  fact  of  levying  war  cannot 
have  been  committed*  So  fsir  has  this  principle  been  ear- 
ned, that,  in  a  case  reported  by  Ventris,  and  mooned 
in  some  modem  trea^ses  on  criminal  law,  it  has  been  de» 
termined  that  the  actmd  enlistment  of  men  tQ  serve 
•gainst  the  government  does  not  amount  to  levying  war. 
It  is  true  tbat  in  tha.t  caae  the  soldiers  enlisted  were  lo 
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serve  without  the  redm,  buttlS^  were  enlisted  within  EzparteBoii- 
it<i  and  if  the  enlistment  for  a  treasonahle  purpose  could  Sw^twoat 
amount  to  levying  war,  then  war  had  been  actually  le-  ■■■ 

vied. 

It  is  not  the  intention  of  the  coiirt  to  say  that  no  indi* 
Tidual  can  be  guil^  of  this  crime  who  has  not  appeared 
in  araogi  against  his  countty*  On  the  contrary,  if  war  be 
actually  levied,  that  is,  if  a  body  of  men  be  actually  as- 
semlAed  for  the  purpose  of  eifecting  by  force  a  treasona^ 
able  purpose^  all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of  action,  and 
who  are  actually  leagued  in  the  general  conspiracy,  are 
to  be  considered  as  traitors.  But  there  must  be  an  ac- 
tual assembling  of  men  for  the  treasonable  purpose,  to 
constitute  a  levjring  of  war^ 

Crimes  so  atrocious  as  those  which  have  for  dieir  ob- 
ject the  subversion  by  violence  of  liiose  laws  and  those 
^institutions  which  have  been  CH'dained  in  order  to  secure        ^  127 
the  peace  and  happiness  of  society,  are  not  to  escape 
punishn^^t  because  they  have  not  ripened  into  treason* 
The  wisdom  of  the  legislature  is  competent  to  provide 
for  the  case ;  and  the  framers  of  our  constitution,  who 
not  only  defined  and  limited  the  crime,  but  with  jealous 
circumspection  attempted  to  protect  their  limitation  by 
providing  that  no  person  should  be  convicted  of  it,  un- 
less on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court,  must  have  conceived 
it  more  safe  that  punishment  in  such  cases  should  be  or- 
dained by  general  laws,  formed  upon  deliberation,  un- 
der the  influence  of  no  resentments^  and  without  know- 
ing on  whom  they  were  to  operate,  than  that  it  should  be 
inflicted  under  the  influence  of  those  passions  which  the 
occasion  seldom  fails  to  excite,  ajtid  which  a  flexible  defi- 
nitiosi  of  the  crime,  or  a  construction  which  would  render 
it  flexible,  might  bring  into  operation*     It  is,  therefore, 
more  safe  as  well »»  more  conscMiant  to  the  principles  of 
our  constitution,  that  the  crime  of  treason  should  not  be 
extended  by  construction  to  doubtful  cases;  and  that 
crimes  not  clearly  within  the  constitutional   definition, 
should  receive 'such  punishoient  sn  ^e  legislature  in  its 
wisdom  may  provide* 

To  complfM»  the  crime  <^  levying  war  against  thi^ 
United  States,  there  must  be  an  actual  assemblage  of  men 
for  the  purpose  of  executing  a  treasiwable  design.    In 
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Ex  parte  Bolt-  the  case  now  before  the  court,  a  design  to  overturn  the 
Swlrttout.  government  of  the  United  States  in  New  Orleans  by 
■  force,  would  have  been  unquestionably  a  design  which, 

if  carried  into  execution,  would  have  been  treason,  and 
the  assemblage  of  a  body  of  men  for  the  purpose  of  car- 
rying it  into  execution  would  amount  to  levying  of  war 
against  the  United  States ;  but  no  conspiracy  for  this 
object,  no  Enlisting  of  men  to  effect  it,, would  be  an  actual 
levying  of  war. 

In  conformity  with  the  principles  now  laid  down,  have 
been  the  decisions  heretofore  made  by  the  judges  of  the 
United  States. 
♦  128  *The  opinions  given  by  Judge  Paterson  and  Judge 

Iredell,  in  cases  before  them,  imply  an  actual  assembling 
of  men,  though  they  rather  designed  to  remark  on  the 
purpose  to  which  the  force  was  to  be  applied  than  on  the 
nature  of  the  force  itself.  Their  opinions,  however,  con- 
template the  actual  emplojnnent  of  force. 

Judge  Chase,  in  the  trial  of  Fries,  was  more  expli- 
cit. 

He  stated  the  opinion  of  the  court  to  be,  **  that  if  a 
body  of  people  conspire  and  meditate  an  insurrection  to 
resist  or  oppose  the  execution  of  any  statute  of  the  Uni- 
ted States  by  force,  they  are  only  guilty  of  a  high  mis- 
demeanor; but  if  they  proceed  to  carry  such  intention 
into  execution  by  force,  that  they  are  guilty  of  the  trea- 
son of  levying  war ;  and  the  quantum  of  the  force  em- 
ployed neither  lessens  nor  increases  the  crime  :  whether 
by  one  hundred,  or  one  thousand  persons,  is  wholly  im- 
material." "Thecourtareofopinion,^' continued  Judge 
Chase,  on  that  occasion,  "  that  a  combination  or  conspi- 
racy to  levy  war  against  the  United  States  is  not  treason, 
unless  combined  with  an  attempt  to  c^rry  such  combi- 
nation or  conspiracy  into  execution ;  some  actual  force 
or  violence  must  be  used  in  pursuance  of  such  design  to 
levy  war  J  but  it  is  altogether  immaterial  whether  the  force 
used  is  sufficient  to  effectuate  the  object ;  any  force  con- 
nected with  the  intention  will  constitute  the  crime  of 
levying  .war." 

The  application  of  these  general  principles  to  the  par- 
ticular case  before  the  court  will  depend  on  the  testimo- 
ny which  has  been  exhibited  against  the  accused. 

The  first  deposition  to  be  considered  is  that  of  General 
Eaton.    This  gendeman  connects  in  one  statement  the 
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purport  of    numerous   conversations  held   with    Col.  Ex  parte^oiK 
Burr  throughout  the  last  winter.     In  the  course  of  these   svartwout. 

conversations  were  communicated  various  criminal  pro- ^ 

jects  which  seem  to  have  been  revolving  in  the  mind  of 

the  projector.     An  expedition  against  Mexico  seems  to. 

have  been  the  first  and  most  matured  p^rt  of  his  plan,  if 

indeed  it  did  not  constitute  a  distinct  and  separate  plan,         ^  t  oo 

*upon  the  success  of  which  other  schemes  still  more  cul-  ^"^^ 

pable,  but  not  yet  well  digested,  might  depend.     Maps 

and  other  information  preparatory  to  yts  execution,  and  ' 

which  would  rather  indicate  that  it  )¥as  the  immediate 

object,  had  beep  procured,  and  for  a  considerable  time, 

in  repeated  conversations,  the  whole  efforts  of  Col.  Burr 

were  directed  to  prove  to  the  witness,  who  wa*  to  have 

held  a  high  command  under  him,  the  practicability  of  the 

enterprise,  and  in  explaining  to  him  the  means  by  which 

it  was  to  be  effected. 

This  deposition  exhibits  the  various  schemes  of  Col. 
Burr,  and  its  materiality  depends  on  connecting , the 
prisoners  at  the  bar  vin  such  of  those  schemes  as  were 
treasonable.  For  this  purpose  the  affidavit  of  General 
Wilkinson,  comprehending  in  its  body  tne  substance  of 
a  letter  from  Col.  Burr,  has  been  offered,  and  was  re- 
ceived by  the  circuit  court.  To  the  admission  of  this 
testimony  great  and  serious  objections  have  been  ma(le# 
It  has  been  urged  that  it  is  a  voluntary  or  rather  an  ex* 
trajudicial  affidavit,  made  before  a  person  not  appearing 
to  be  a  magistrate,  and  contains  the  substance  only  of  a 
letter,  of  which  the  original  is  retained  by  the  person 
who  made  the  affidavit. 

The  objection  that  the  affidavit  is  extrajudicial  re- 
solves itself  into  the  question  whether  one  magistrate  may 
commit  on  an  affidavit  taken  before  another  magistrate. 
For  if  he  mav,  2ax  affidavit  made  as  the  foundation 
of  a  commitment  ceases  to  be  extrajudicial,  and  the 
person  who  makes  it  would  be  as  liable  to  a  prosecu- 
tion for  perjury  as  if  the  warrant  of  commitment  had 
been  issued  by  the  magistrate  before  whom  the  affidavit 
was  made. 

To  decide  that  an  affidavit  made  before  one  magis- 
trate would  not  justify  a  commitment  by  another,  might 
in  many  cases  be  productive  of  great  inconvenience, 
and  does  not  uppear  susceptible  of  abuse  if  the  verity 
of  the  certificate  be.  established.  Such  an  affidavit  seems 
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Ei  parte  BoH-  admissible  on  the  principle  that  befim-e  the  accused  is 

SwiSwoat    P^*  ^P®**  '^^  *"*^  ^"^  ^^^  proceedings  are  ex  parte*   The 

■         court,  therefore,  overrule  this  objection. 
*  130  *That  which  questions  the  chatatcter  of  the  person 

who  has  on  this  occasion  i^Dftinistered  the  oath  is  next 
' .  to  be  considered. 

The  certificate  from  the  office  of  the  department  of 
state  has  been  deemed  insufficient  by  the  counsel  for 
the  prisoners,  because  the  law  does  not  require  the  ap* 
pointment  of  magistrates  for  the  territory  of  New 
Orleans  to  be  certified  to  that  office;  because  the  cer* 
tificate  is  in  itself  informal,  and  because  it  does  not 
appear  that  the  magistrates  had  taken  the  oath  required 
by  the  act  of  congress. 

The  first  of  these  objections  is  not  supported  by  the 
law  of  the  case,  and  the  second  may  be  so  readily  cor- 
rected, that  the  court  has  proceeded  to  consider  the 
subject  as  if  it  were  corrected,  retaining,  however,  any 
final  decision,  if  against  the  prisoners,  until  the  cofrec- 
tion  shall  be  made.  With  regard  to  the  third,  the  ma- 
gistrate must  be  presumed  to  have  taken  the  requisite 
oaths,  since  he  is  found  acting  as  a  magistrate. 

On  the  admissibility  of  that  part  of  the  affidavit 
which  purports  to  be  as  near  the  substance  of  the  letter 
from  Col.  Burr  to  General  Wil^nson  as  the  latter 
could  interpret  it,  a  division  of  opinion  has  taken  place 
in  the  court.  Two  judges  are  of  opinion  that  as  such 
testimony  delivered  in  the  presence  of  the  prisoner  on 
his  trial  would  be  totally  inadmissible,  neither  can  it 
be  considered  as  a  foundation  for  a  commitment  Al- 
though in  making  a  commitment  the  magistrate  does  not 
decide  on  the  guilt  of  the  prisoner,  yet  he  does  decide 
on  the  probable  cause,  and  a  long  and  painful  imprison- 
ment may  be  the  consequence  of  his  decision.  This 
probable  cause,  therefore,  ought  to  be  proved  by  testi- 
mony in  itself  legal,  and  which,  though  from  the  nature 
of  the  case  it  must  be  ex  ^parte^  ought  in  most  other 
respects  to  be  such  as  a  court  and  jury  might  hear. 

Two  judges  are  of  opinion  that  in  this  incipient  stage 
'  of  the  prosecution,  an  affidavit  stating  the  general  pur- 
port of  a  letter  may  be  read,  particularly  where   the 
person  in  possession  of  it  is  at  too  great  a  distimce  to 
H  131        admit  of  *its  being  obtained^  and  Uiat  t  commitment 
may  be  founded  on  it. 
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Under  this  ^abarrassment  it  was  deemed  necessary  ^  parteBoO- 
to  look  into  the  affidavit  for  the  purpose  of  discovering  SwUitwout. 

whether,  if  admitted,  it  contains  matter  which  would    

justify  the  commitment  of  the  prisoners  at  the  bar  on 
the  charge  of  treason. 

That  the  letter  from  Col.  Burr  to  General  Wilkinson 
relates  to  a  military  enterprise  meditated  by  the  for- 
mer, has  not  been  questioned.  If  this  enterprise  was 
against  Menco,  it  would  amount  to  a  high  misdemea- 
nor;  if  against  any  of  the  territories  of  the  United 

States,  or  if  in  its  progress  the  subversion  of  the  got.* 
venunent  of  the  United  Statesinany  of  their  territories 
was  a  mean  clearly  and  necessarily  to  be  employed,  if 
such  mean  formed  a  substantive  part  of  the  plan,  the 
assemUage  of  a  body  of  men  to  effect  it  would  be  levy- 
ing war  against  the  United  States. 

The  letter  is  in  language  which  furnishes  no  distinct 
view  of  the  design  of  the  writer.      The  cooperation, 
however,  which  is  stated  to  have  been  secured,  points 
strop  gly  to  some  expedition  against  the  territories  of 
Spain.     After  making  these,  general  statements,   the  ^ 
writer  becomes  rather  more  explicit,  and  says,  *^  Burr's 
plan  of  operations  is  to  move  down  rapidly  from  the  falls 
on  the  15th  of  November  with  the  first  500  or  1,000 
men  in  light  boats  now  constructing  for  that  piiipose, 
to  be  at  Natchez  between  the  5th  and  15th  of  Decem- 
ber, there  to  meet  Willcinson;  then  to  determine  whether 
it  will  be  expedient  in  the  first  instance  to  seize  on,  or 
to  pass  by.  Baton  Bouge.     The  people  of  the  country 
to  which  we  are  going  are  prepared  to  receive  us.  Their 
agents  now  with  Burr  say  that*if  we  will  protect  their 
religion,  and  will  not  subject  them  to  a  foreign  power,       ' 
in  three  weeks  all  will  be  settled." 

There  is  no  expression  in  these  sentences  which 
would  justify  a  suspicion  that  any  territory  of  the  Uni- 
ted States  was  the  object  of  the  expedition. 

*For  what  purpose  seize  on  Baton  Rouge;  why  en-         ^  132 
gage  Spain  against  this  enterprise,  if  it  was  designed 
against  the  United  States  ? 

"  The  people  of  the  country  to  which  we  are  going 
are  prepared  to  receive  us."      This  language  is  pecu- 
liarly appropriate  to  a  foreign  country.     It  will  not  be 
contended  that  the   terms  would  be  inapplicable  tp  a 
Vol,.  IV.  Q 
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Es  parte  Boll-  tenrttoty  of  tibe  United  States,  but  other  terms  would 
Swi^^Qt.    more  apdy  convey  the  idea,  and  Burr  seems  to  consi* 

! —     der  himsdf  as  giving  information  rf  which  WiUdasooi 

was  not  possessed*  When  it  is  recollected  that  be  was 
the  governor  of  a  territory  adjoinii^^  that'  wUcb  mtisl: 
k^ve  been  threatened,  if  a  territory  of  iht  Uaited 
States  was  threatened,  and  that  he  commanded  €he 
army,  a  part  of  which  was.statioiied  in  that  territory^ 
the  probability  that  the  information  commiinicated  re«* 
lated  to  a  foreign  country,  it  must  be  admitted,  gam 
strength. 

^^  Their  agents  now  with  Bunr  «ay,  that  if  we  will 
protect  their  religion,  and  will  not  subject  them  to  a 
foreign  power,  in  three  weeks  all  will  be  settled*" 

This  is  apparently  the  language  of  a  people  who, 
from  the  contemplated  change  in  their  political  situation^ 
feared  for  their  religion,  and  feared  that  they  woidd  be 
made  the  subjects  of  a  foreign  power.  That  the  Mesi*'' 
jcans  should  entertain  these  apprehensioos  was  natural, 
amd  would  readily  be  believed.  They  were,  if  the  re<» 
presentation  made  of  their  dispoakions  be  correct, 
alxsutto  place  themselves  much  in  the  power  of  men 
who  professed  a  different  faith  from  theirs,  and  who, 
by  making  them  dependent  on  England  or  the  United 
IStates,  would  subject  them  to  a  foreign  power* 

That  tjie.  people  of  New  Orleans,  as  a  people,  if 
really  engaged  in  the  conspiracy,  should  fee}  the^me 
apprehensions,  and  reijuire  aiBsurances  on  the  ««*!n[i^- 
pomts,  is  by  no  means  so  obvious^ 

There  certainly  is  not  in  the  letter  delivered  to  Gc^ 

neral  Wilkinsoyi,  so  far  as  the  letter  is  laid  before  thQ 

court,  one  syllable  which  has  a  necessary  or  a  natural  re- 

^  ).33         ference  *to   an  enterprise  against  any  territpry  of  th^ 

•     United  States. 

That  the  bearer  of  this  letter  must  he  consideivd  4js 
acquainted  with  its  contents  is  not  to  be  controverted* 
The  letter  and  his  own  declarations  evince  the  fact* 

After  stating  himself  to  have  passed  throu^  New- 
York,  and  the  western  states  and  territories^  withmt 
insinuating  that  he  had  performed  on  his  route  any  act 
whatever  which  was  connected  with  the  enterprise,  he 
state?  their  object,to  be,  *J  to  carry  an  cxpeditioii  to  the 
Mexican  provinces." 
This  statement  may  be  considered  as  explanatory  of 
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lint  UiUt  6f  Cot  Bolt,  if  the  expressionar  of  that  letter  *«  pa^c  Bon;, 
could  he  thought  ambiguous*  g"**"  *»* 

Bur  there  are  other  declarations  made  by  Mr.  Swart-  ^^ 
ifiom^  which  constitute  the  diftculty  of  this  case.  On 
m  kiquirf  from  General  Wilkinson,  he  said,  "  this  ter* 
ritory  would  be  revolmiontzed  where  the  people  were 
ready  to  join  them^  and  thart  ^ere  would  be  some  seial- 
ing,  he  fliqfifwsed;,  at  New  Orleans."^ 

If  these  words  import  that  the  goveminent  established 
by  die  Ifnited  States  in  any  of  its  territories,  was  to 
be  revolutionized  by  force,  although  merely  as  a  step 
to^  or  a  mean  of  e^Cecuting  some  greater  projects,  the 
diesign  waa  unquestionably  treasonable,  and  any  assem- 
blage of  men  for  that  purpose  would  amount  to  a  levy- 
ing of  war.  But  on  the  import  of  the  words  a  differ- 
ence of  opinion  exists.  Some  of  the  judges  suppose 
Aey  refer  to  the  territory  against  which  the  e:£pedition 
was  intended ;  others  to  that  in  which  the  conversation  > 
was  fteld.  Some  consider  the  words,  if  even  applica- 
ble to  2k  territory  of  the  United  States,  as  alluding  to  s( 
revolution  to  be  effected  by  the  people,  rather  than  by 
Ae  party  conducted  by  Col.  Burr. 

But  whether  this  treasonable  intention  be  really  im« 
putaUe  to  the  plan  or  not,  it  is  admitted  thdt  it  must 
hare  been  carried  into  execution  by  an  open  assemblage 
of  *men  for  that  purpose,  previous  to  the  arrest  of  the*  ♦  134 
prisoner,  in  order  to  consummate  the  crime  as  to  him ; 
aad  a  itiajority  of  the  court  is  of  opinion  that  the  con- 
verssttfOtt  of  Mr.  Swartwout  affords  no  sufficient  proof 
of  such  assembfing. 

The  prisoner  stated  that  *^  Col.  Burr,  with  the  sup- 
pott  of  a  powerful  association  extending  from  New- 
York  to  New  Orleans,  was  levying  an  armed  body  of 
7,000  men  from  the  state  of  New- York  and  the  west- 
em  states  and  territories,  with  a^  view  to  carry  an  expe- 
dition to  the  Mexican  territories*'^ 

That  the  association,  whatever  may  be  its  purpose,  ' 
i»  not  treason,  has  been  already  stated.  That  levying 
an  army  may  or  may  not  be  treason,  andthat  this  de- 
pends 6n  the  intention  with  which  it  is  levied,  and  on 
the  point  to  which  the  parties  have  advanced,  has  been 
sdso  stated.  The  mere  enticing  of  men,  without  as- 
sembling them,  is  not  levying  w&r.  The  question,  then, 
is,  whether  this  evidence  proves  CoL  Burr  to  have  ad- 
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Ex  parte  Bon-  yaoced  SO  far  in  levying  an  army  as  actually  to  have  as* 
Swartwout   sembled  them*  « 

'  It  is  argued  that  since  it  cannot  be  necessary  that  the 

whole  7^000  men  should  have  assembled,  their  com- 
mencing their  march  by  detachments  to  the  place  of 
rendezvous  must  be  sufficient  to  constitute  the  crime. 

This  position  is  correct,  with  some  qualification*  It 
cannot  be  necessary  that  the  whole  army  should  assem- 
ble, and  that  the  various  parts  which  are  to  compose  it 
should  have  combined.  But  it  is  necessary  that  there 
should  be  an  actual  assemblage,  and,  therefore,  the  evi- 
dence should  make  the  fact  unequivocaL 

The  travelling  of  individuals  to  the  place  of  rendez- 
vous would  perhaps  not  be  sufficient.     This  would  be 
^  an  equivocal  act,  and  has  no  warlike  appearance.     The  * 
meeting  of  particular  bodies  of  men,  and  their  march- 
ing from  places  o%  partial  to  a  place  of  general  rendea^- 
vous,  would  be  such  an  assemblage.  «^ 

The  particular  words  used  by  Mr.  Swartwout  are, 
that  Col.  Burr  "  was  levying  an  armed  body  of  7,000 
^^^  men."  *If  the  term  levying f  in  this  place,  inipprts  that 
they  were  assembled,  then  such  fact  would  amount,  if 
the  intention  be  against  the  United  Staies,  to  levying 
war.  If  it  barely  imports  that  he  was  enlisting  or  en* 
gaging  them  in  his  service,  the  fact  would  not  amount 
to  levying  war.  .     - 

It  is  thought  sufficiently  apparent  that  the  latter  is  the 
sense  in  which  the  term  was  used.  The  fact  alla-^ 
ded  to,  if  taken  in  the  former  sense,  is  of  a  nature  so 
to  force  itself  upon  the  public  view,  that  if  the  army 
had  then  actually  asset^bled,  either  together  or  io  de- 
tachments, some  evidence  of  such  assembling  would 
have  h6en  laid  before  the  court. 

The  words  used  by  the  prisoner  in  reference  to  seiz- 
ing at  New  Orleans,  and  borrowing  perhaps  by  force 
from  the  bank,  though  indicating  a  design  to  rob,  and 
consequently  importing  a  high  offence,  do  not  desig- 
nate the  specific  crime  of  levying  war  against  the  .Uai- 
ted  States. 

It  is,  therefore,  the  opinion  of  a  majority. of  the 
court,  that  in  the  case  of  Samuel  Swartwout  there  is  not 
sufficient  evidence  of  his  levying  war  against  ihe  Uni- 
ed  States  to  justify  his  co  mmitment  on  the  charge  o£ 
reason. 
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I 

AgahuC  £rick  BoUman  there  is  stiU  less  -testimoay.  Ex  parte  BoH- 
Nothiog  has  been  said  by  him  to  support  the  charge    Swui-twout 

that  the.  enterprise  in  which  he  was  engaged  had  any       

other  object  than  was  stated  in  the  letter  of  Col.  BUrr. 
Against  him,  therefore,  there  is  no  evidence  to  support 
a  charge  of  treason. 

That  bo^h  of  the  prisoners  were  engaged  in  a  most 
culpable  enterprise  against  the  dominions  of  a  power 
at  peace  with  the  United  States,^  those  who  admit  the 
affidavit  of  General  Wilkinson  cannot  doubt.  But  that 
no  part  of  this  crime  was  committed  in  the  district  of 
Columbia  is  apparent*  It  is»  therefore,  the  unanimpus 
opimon  of  the  court  that  they  cannot  be  tried  in  this 
district. 

*The  law  read  on  the  part  of  the  prosecution  is  un-         f^  136 
derstood  to  apply  only  to  offences  committed  on  the 
high  seas,  or  in  any  river,  haven,  basin  or  bay,  not 
within  the  jurisdiction  of   any  particular  state.      In 
those  cases  there  is  no  court  which  has  particular  cog- 
nisance  of  the   qrime,^and,   therefore,  the  place  in 
which  the  criminal  shall  be  apprehended,  or,  if  he  be 
apprehended  where  no  court  has  exclusive  jal-isdic- 
tion,  that  to  which  he  shall  be  first  brought,  is  substi- 
tuted for  the  place  in  which  the  offence  was  committed. 
But  in  this  case,  a  tribunal  for  the  trial  of  the  offence, 
wherever  it  may  have  been  committed,  had  been  provi- 
ded by.  congress ;  and  at  the  place  where  the  prisoners 
were  seized  by  the  authority  of  the  commander  in 
diief,  there  existed  such  a  tribuoal.     It  would,  too,  be 
extremely  dangerous  to  say,  that  because  the  prisoners 
were  apprehended,  not  by  a  civil  magistrate,  but  by  the 
military  power,  there  couldi>e^iven  by  la^v  a  right  to 
try  the  persons  so  seized  in  any  plai:e  which  the  general 
might  select,  and  to  which  he  might  direct  them  to  be     , 
carried. 

.  The  act  of  congress  which  the  prisoners  are  sap-  ' 

posed  to  have  violated,  describes  as  offenders  those 
who  begin  or  set  on  foot,  or  provide,  or  prepare,  the 
means  for  any  military  expedition  or  enterprise  to  be 
carried  on  from  thence  against  the  dominions  of  a  fo-  ' 
reign  prince  or  state,  with  whom  the- United  States  ate 
at  peace.   •  % 

There  is  a  want  of  precision  in  the  description  of  the 
offence  which  might  produce  some  difficulty  in  deciding     . 
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'^nSI^nd^*"  what  cases  would  come  witltin.it.    But  sevesal  odier 
Swartwout    questions  arise  which  a  court  coD^i^hig  of  {bar  jiadg» 
"  finds  itself  unable  to  decide,  and,  therefore,  as  the 

crime  with  which  the  prisoners  staoid  charged  has  Aot 
been  comnutted,  the.  court  can  only  direct  them  to  be 
discharged*  This  is  done  with  the  less  feluetance  be« 
cause  the  discharge  does  not  acquit  th^m  from  the  of- 
fence which  there  is  probable  cause  for  supposing  they 
have  committed,  and  if  those  whose  duty  it  is  to  pro- 
tect the  nation,  by  prosecuting  offenders  against  die 
*  137  laws,  shall  suppose  *those  who  have  been  charged 
with  treason  to  be  proper  objects  for  punishment,  they 
will,  when  possessed  of  less  exceptionable  testimony, 
and  when  able  to  say  at  what  place  the  oiFence  has 
been  committed,  institute  fresh  proceedings  Against 
them* 


SKILLERN'S  EXECUTORS  v.  MAY'S 
EXECUTORS. 

If  the  obn.      ERROR  to  the  district  court  of  the  United  States 
SbL^a  "S  *'or  "^^  district  of  Kentucky,  in  chancery, 
in  his    own      The  facts  of  the  case,  as  they  appear  upon  the  record, 

of  "thi^tendV  ^''^  ^  follows : 

theassignment  Skillem  put  into  the  hands  of  Richard  May  several 
'bu'**  °*i**  l^iJ^d- warrants  to  locate  in  Kentucky,  under  an  agree- 
ooD^'eradoii^  ment  that  May  should  have  half  the  land  fi3r  locating 
of  the  boud,  the  whole,  who  accordingly  located  the  quantity  of 
titles^  uT  the  S>^00  acres  in  the  name  of  Skillem,  but  not  to  hi&  sa- 
residue  of  t|e  tisfaction,  and  the  matter  was  not  settled  between  diem 
\^t  h^  th^  a*  *c  time.of  Robert  May's  death,  when  his  inte- 
non-payment  rest  in  the  lands  so -located  descended  to  his  son,  John 
^« J^/oo«s*  May,  the  defendants'  testator,  Skillem  afterwards 
ty  will  not  Came  to  an  agreement  with  John  May,  on  the  6th  ot 
it"**  '1i!to  e^  March,  1785,  by  which  Skillem  was  to  assign  to  John 
fect^a**  judg-  May  onc  military  warrant  for  200  acres  of  land,  and 

ment    at  law    ^ 

upon  the  bond.  *  «« 

A  court  of  equity  will  annul  a  oontraet  which  th^  defendant  h«s  fiiiled  to  perforin,  and 
cannot  perform,  on  his  part. 

6 
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•II  tbe  treaHiry  warrants  located  in  the  name  of  Skil-  SkUiem's  Ex- 
lera  Dfith  the  entries  and  locations  maide  thereon,  which     ^*^^^^ 
assii^nment  was  on  the  same  day  executed,  but  never  May's  Exeoa- 
lodged  in  the  land*office,  or  the  office  of  the  surveyor  of        ^^"' 
the  counfy  where  the  lands  were  situated.    In  consider- 
ation of  this  assignment,  and  in  full  of  all  demands  by 
Skillem  against  the  representatives  of  Robert  May's 
estate,  Jolm  May  gave  to  Skillem  a  bond,  dated  March 
6th,  1785,  to  convey  to  Skillem  1,000  acres  of  the  land 
to  which  Robert  May  was  entitled  at  his  death,  and 
which  remained  unsurveyed^  to  be  chosen  by  Skillern 
before  the  15th  of  June,  1786.     *It  was  also'  agreed         *  138 
by  another  writing  of  the  same  date,  that  if  Skillem 
would  give  up  the  bond  for  1,000  acres,  John  May 
should  convey  to  him-  1,100  acres  of  other  land  de- 
scribed in  the  writing,  and  Skillem  was  to  make  his 
election  of  the  one  or  the  other  before  the  1st  of  Octo^- 
ber,  1^66.    This  last  agreement  was  afterwards  can- 
celled, and  a  bond  in  lieu  thereof  given  by  John  May 
to  Skillem,  dated  October  the  9th,  1787,  to  convey  to 
the  latter  ou  or  before  the  1st  of  December,  1788, 
*^  eleven  hundred  acres  of  first  rate  elk-horn  land,  well 
watered,  and  lying  within  ten  miles  of  Lexington." 

Skillem,  notwithsunding  the  assignment  of  his  mili- 
tary and  treasury  warrants  to  John  May,  afterwards 
obtained  patents  thereon  for  1,050  acres,  of  the  value 
of  4,416  dollars,  and  66  cents* 

There  was  no  evidence  that  Skillem  ever  offered  to 
convey  those  lands  to  May,  or  his  representatives. 

The  bond  of  6th  of  March,  1785,  and  that  of  the 
9th  of  October,  1787f  were  both  fraudulently  placed  by 
Skillem  in  die  hands  of  his  agent,  for  the  purpose  of 
enforcing  payment  of  both.  The  agent,  supposing  both 
bonds  to  be  due,  entered  into  an  agreement  with  John  ^ 
May's  executors,  the  present  defendants,  for  the  dis- 
charge of  the  bond  of  6th  of  March,  1785^  and  the 
saaie  was  given  up  by  SkiUem's  agent  to  the  defend- 
ants, with  a  receipt  thereon.  But  the  agent  finding 
afterwards  that  the  bond  of  6th  of  March,  1785, 
was  vacated  by  that  of  the  9th  of  October,  1787,  re- 
fused to  carry  that  agreement  into  effect,  but  brought 
an  action  of  covenant  upon  the  condition  of  the  last- 
mentioned  bond,  and  recovered  damages  to  the  amount 
of  8,433  dollars  and  33  cents. 
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SkiHern's  Ex-      John  May  devised  his  lands  to  his  executors  for  the 
ccutore      payment  of  his  debts,  and  this  bill  was  brought  by  Skil- 
May^s  Execa-  Icrn  in  his  life-time,  to  subject  the  same  to  the  pay- 
^^^-        ment  of  the  judgment  recovered  at  law.     Pending  this 
suit  in  chancery,  Skillern  died,  leaving  ipfant  heirs,  and 
the  suit  was  revived  in  the  name  of  his  executors. 
Sixty  acres,  part  of  the  1,050  acres,  had  been  sold  for 
*  1J9         the  payment  of  the  state  tax  due  from  Skillern,  *and 
the  two  tracts  of  300  and  ^50  acres  had  been  sold  for 
the  direct  tax  due  to  the  United  States,  but  were  re- 
deemed by  the  purchaser  of  the  60  acres* 
'        Afte#  the  filing  of  this  bill,  and  after  the  death  of 
Skillern,  John  May's  executors  filed  a  cross  bill  against 
Skillern's  executors,  and- it  was  agreed  that  both  suits 
should  be  tried  at  the  same  time. 

The  court  below  decreed  a  perpetual  injunction  as  to 
4,416  dollars  and  66  cents,  part  of  the  judgment  at  law, 
the  same  being  the  value  of  the  1,050  acres  patented  in 
the  name  of  Skillern,  and  decreed  payment  of  the  resi« 
due  out  of  the  real  estate  of  John  May,  unless  it  should 
be  otherwise  paid,  by  a  day  named  in  the  decree. 
Both  parties  sued  out  their  writ  of  error, 

H'  Clat/y  for  S&illern's  executors. 

C  Lecj  for  May's  executors. 

It  was  contended,  in  heh^lt  of  May^s  exectUors^ 

lst»  That  inasmuch  as  both  bonds,  viz.  that  for  1,000 
acres,  and  that  for  1,100- acres,  were  given- for  one  and 
the  same  consideration,  a  discharge  of  either  was,  in 
equity,  a  discharge  of  both ;  and  that  having  discharged 
the  first  bond  by  a  new  engagement,  the  executors  of 
Skillern  could  not,  in  equity,  claim  satisfaction  of  either. 

2dly.  That  Skillern  having  taken  to  his  own  use  part 
of  the  land  which  he  had  agreed  to  assign  to  May  as 
a  consideration  of  the  bonds,  could  notenfor.ce  them  in 
equity. 

3dly.  That  as  Skillern  had  suffered  a  part  of  the  lands 
to  be  lost,  by  not  paying  the  taxes,  he  had  thereby 
made  himself  chargeable  for  the  lands,  and  had  in  fact 
received  a  full  equivalent  for  the  consideration  of  the 
bonds ;  and,  therefore,  there  ought  to  have  been  a  decree 
for  a  perpetual  injunction  as  to  the  whole  amount  of 
^  140        the  ^judgment  al  law;  especially,  as  the  fact  of  fraud 
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on  the  part  of  Skillern  is  expressly  found  by  the  j^ry*  SkiUern's  Ex- 
The  half  of  2,500  acres  was  all  he  was  entitled  to,  if     ^"^^^ 
his  conduct  had  been  fair^    But  as  it  has  t^en  found  May's  E^^ecu- 
otherwise  by  a  jury,  a  court  of  chancery  ought  not  to       *^"* 
have  given  its  aid  to  enforce  any  part  of  the  judgment 
at  law* 

For  Skillern^s  epcecutors  it  wi^s  ssiid,  that  it  was  not 
in  the  power  af  Skillern  alone  to  put  sin  eqd  to  the  con- 
tract.  That  by  surveying  and  patenting  the  lands,  he 
had  saved  them  from  forfeiture  for  not  surveying  with- 
in the  time  limited  by  law.  That  although  the  lands  had 
been  sold  for  taxes,  yet  the  redemption  enured  to  the 
benefit  of  the  right  owner* 

The  jury  found  the  value  of  the  1«050  acres  of  hiul, 
but  not  the  value  of  the  title.  The  fand  may  be  worth 
fifteen  dollars  an  acre,  but  the  title  may  be  worth  no- 
thing. 

The  patents  had  issued  by  mistake  in  the  name  of 
Skillern,  and  that  mistake  was  owing  to  May^s  not 
having  filed  the  assignment  in  the  proper  office.  Skil* 
lem's  executors  are  ready  and  williog  to  transfer  those 
tides  to  the  defendants. 

This  Court  gave  no  other  o{»nion  in  this  case  than 
is  expressed  in  the  foUowing  decree. 

^  It  is  ihe  opinion  of  the  court  dmt  G.  Si^em,  by 
acquiring  to  himself  the  legal  estate  to  1,050  acres  of 
land,  the  equitable  right  to  which  he  had  transferred 
to  John  May,  on  the  6th  of  Mardi,  17BSj  (and  having 
never  conveyed  or  offered  to  convey  the  siud  lands  to 
May,  or  to  his  legal  representatives,)  and  it  appearing 
that  at  the  time  of  the  decrees  rendered  in  these  causes, 
certain  parts  of  the  ssud  entries  to  which  Skiilem  had 
thus  acquired  the  legsd  tide,  and  which  constituted  a  part 
of  the  consideration  of  the  bond  on  which  dui  judgment 
at  law  was  entered,  had  been  lost  in  consequence  of  the 
neglect  of  SSdUem  to  pay  the  taxea  due  thareon,  the  com- 
plainants beiow  in  ihe  original  suit  were  not  entitled  to 
the  aid  of  a  court  of  equity  to  enforce  ^the  execution  of  '  *  141 
the  obltgatian  of  the  9th  of  October,  1787,  or  to  obtain 
sati^ction  of  the  judgment  at  law  founded  thereon. 

^*  It  i»  therefore  .decreed  and  mdesredj  that  the  decree 
of  the  diistriict  court  j^ndened  in  ^le  original  cause  foe  re- 
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Bkiiiem'.  Ex.  vcwcd  and  annulled  xvith  costs;  and  this  court  doth  re 
eeaton      mand  the  same  to  the  said  district  court  for  further  pro- 
M.v».  E«ecn  ceedings  to  be  had  therein,  in  order  that  an  equal  and 
^io«.      '  lust  partition  of  the  2,500  acres  of  land  mentioned  in  the 
said  assignment  of  the  6th  of  March,  1785,  be  made  be- 
tween the  legal  representatives  of  the  said  George  Skil- 
lem  and  the  said  John  May» 

"  And  as  to  so  much  of  the  decree  in  the  cross  suit 
as  enjoins  4,41 6  dollars  and  66  cents,  part  of  the  judgment 
at  law,  this  court  doth  affirm  the  same;  and  as  to  the  resi- 
due of  the  said  decree,  it  is  decreed  and  ordered,  that  the 
same  be  reversed  and  annulled,  with  costs ;  and  this  court, 
proceeding  to  pve  such  decree  in  the  said  cross  suit  as 
the  said  district  court  ought  to  have  given,  it  is  further 
decreed  and  ordered,  that  the  judgment  at  common  law 
mentioned  in  the  said  bill  be  perpetuafly  enjoined." 


FRENCH'S  EXECUTRIX  v.   THE  BANK  OF 

COLUMBIA. 

The  eMhnor  ERROR  to  the  circuit  court  of  the  district  of  Colum- 
^  nSte  SJ  Ae  bia,  sitting  at  Washington. 

accommoda-  This  was  an  action  of  assumpsit  upon  the  pronussory 
t^fh  fn^  ^^^  ^f  W.  M.  Duncanson,  payable  to  George  French 
tiutd  to  strict  or  order,  and  by  him  endorsed  to  the  plaintiffs,  for  1^400 
"Iwiedniir-  dollars,  at  60  days,  dated  October  10th,  1798,  and  due 
er  of  a  biu  of  December  9th*-12th. 

Se'^Se   of     ^"  *®  ^^  *^  ^^  *°  *^  court  below,  the  plaintiff  in 
drawing^  has  error  took  a  bill  of  exceptions  which  stated  the  following 
a  ^^^  «^  •facts  :  that  the  banking  house  of  the  plaintiffs  was  situa- 
^Jm  beho'^'^^^  Georgetown,  in  the  district  of  Columbia,  at  the 
nwedf  he  u  time  the  note  became  payable  ^  in  which  town  the  de- 
S-frt^nftUoe.  fe^^dant's  tesutor  also  resided.    That  Duncanson,  the 
«  142        maker  of  the  note,  lived  in  the  city  of  Washington,  four 
miles  distant  from  the  bank  of  Columbia.     That  the  last 
day  of  grace  upon  the  note  expired  with  the  12th  of  De- 
cember, 1798.    That  the  defendant's  testator  was  very 
ill,  and  confined  to  his  bed,  from  the  9th  to  the  14th  of 
December,  1798,  on  which  last-mentioned  day  he  died; 
that  the  defendant  proved  his  will  and  took  out  letters 
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testamentary  on  the  28th  of  the  same  month.     That  on   French'i  Ex- 
the  15th  of  December  a  notary    public   called   at  the       *^  y. 
house  of  Duncanson^  the  maker  of  the  note,  to  demand  Bank  of  Co- 
payment,  but  was  informed  that  he  had  gone  into  George-      '°'°^'*' 
town,  whereupon   the   note    was  protested;    that  one 
Weems,  an  agent  of  the  defendant^  had  notice  of  the  dis- 
honour of  the  note  in  January^  1799,  and  conversed  with 
and  endeavoured  to  mate  arrangements  with  the  plaintiils 
for  the  same. 

lliat  the  note  was  endorsed  by  the  defendant's  testator, 
without  any  valuable  consideration  passing  jO-om  Aim  to 
any  person  for  the  same,  merely  to  accommodate  Duncanr ' 
soHj  the  maker  of  the  note,  and  to  give  him  a  credit  with 
the  plaintifFs  for  the  amount  thereof,  and  that  the  plain- 
dfis  received  the  same  with  a  knowledge  of  its  being  so 
drawn  and  endorsed ;  that  the  defendant's  testator,  in  his 
life-time,  and  the  defendant,  since  his  death,  have  suffer^ 
edno  loss  or  injury  from  the  circumstance  of  the  note 
not  having  been  demanded  of  the  maker  before  the  15th 
of  December,  1798,  or  of  the  want  of  notice  to  the  de- 
fendant's testator,  or  to  the  defendant,  other  than  as 
aforesaid ;  and  that  the  court,  at  the  plaintiffs'  request, 
thereupon  instructed  the  jury  that  stuck  laches  and  nc 
gkct  of  the  plaintiffs^  as  to  a  demand  on  the  maker ^  and 
in  wt  giving  other  notice  than  as  above  stated  to  the  en- 
dorsory  does  not  debar  and  take  away  the  plaintiffs*  right 
to  recover  upon  that  note  in  tins  action  against  the  de^ 

fendant. 

The  defendant  below  took  another  bill  of  exceptions 
to  the  refusal  of  the  court  to  instruct  the  jury  that  the 
neglect  of  the  plaintiffs,  to  demand  payment  and  to  give        ^  ^aa 
%odce,  as  before  stated^  discharged  the  defendant's  tes-  ^^ 

tator  from  all  liability  upon  the  note,  if  the  jury  should 
be  satisfied  by  the  evidence  that  Duncanson  received  the 
money  from  the  plaintifis,  with  the  assent  oi  the  de- 
fendant's testator,  after  his  endorsement,  and  that  at  the 
time  of  the  drawing  and  endorsing  of  the  note,  it  was 
the  understanding  of  all  parties  that  the  money  should 
be  so  paid ;  and  that  such  payment  and  assent  were  a 
sufficient  consideration  passing  from  French  to  Duncan- 
son. 

The  judgment  below  being  for  the  plaintiffs,  ,the  de- 
fendant brought  her  writ  of  error. 
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Fi^Mh-W  Ex.      Slarper^  fot-  the  plaintiff  in  erron 

ecutrix  Thc  plaintiffs  below  claimed  a  right  to  recover  upon 

Baitk W  Co.  ^^^^   °°^^>    notwithstanding   their    laches^   upon    three 
ittmbtft.      grounds* 

"■~""~         1st.  Because  it  was  an  accommodation  note,  and  no 
consideration  passed  from  French  to  Duncansoh. 

Sd.  That  French  had  suffered  tio  injury  by  the  neglect 
of  the  plaintiffs  ;  and, 

3d.  The  assent  of  the  defendant's  agent,  after  the  note 
became  payable. 

1st.  It  is  npt  a  note  for  the  accommodation  of  the  rfr- 
Jendanfs  testator  ^  but  for  that  of  W.  M*  Duncanson.,  the 
i!klaker. 

No  man  ought  to  be  held  liable  upon  a  contract  fur- 
ther than  he  has  consented  to  bind  himself.  If  this  con- 
tt^t  was  conditional^  he  cannot  be  absohttly  bound  un- 
til the  condition  has  been  perforrtied. 

What,  then,  was  the  contract  which  the  defendant's  tes- 
tatoi"  entered  into  by  endorsing  the  note  ? 

By  th6  law  of  Maryland  which  must  decide  this  case, 
and  which  on  this  subject   is  precisely  the  same  as  the 
law  of  England,  an  exact  analogy  exists  between  an  en- 
dorsed promissbry  note  and  an  accepted  inl2Lnd  bill  of  ex- 
*  IM        change.  *  When  an  endorsed  promissory  note,  payable  to 
order,  is  endorsed  by  the  payee,  it  is  in  truth  an  inland 
biH  of  exchange  drawn  by  the  payee,  in  favour  of  the 
endorsee,  upon  the  maker,  (his  debtor  by  the  note,)  and 
by  him  accepted.     Hence  the  law  with  respect  to  both 
kinds  of  paper  is  the  same.     The  contract  of  the  first 
endorsor  of  a  promissory  note  is  the  same  as  that  of  the 
drawer  of  a  bill  of  Exchange.     It  is  an  express,  not  an 
implied  contract.     An  implied  contract  is  that  which  the 
law  (to  prevent  a  failure  of  justice)  presumes  the  parties 
to  have  made,  where  thcyhave  faikd  to  make  an  express 
contract  for  themselves ;  and  courts  will  vary  the  terms  of 
such  implied  contract  according  to  the  principles  of  na- 
tural justice. .  But  by  writing  his  name  on  tbe  back  of 
the  note,  t\t%  endorsor  entered  into  an  express  contract, 
the  terms  of  which  are  as  well  knoym,  hy  a  reference  to 
the  law  merchant,  as  if  they  were  written  at  large  on  thc 
note.     He  does  not  thereby  bind  himself  to  pay  at  aU 
events •     He  only  says  to  the  holder,  **  if  you  use  due 
diligence  in  demanding  the  money  of  the  maker,  and  he 
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refuses  to  pay  it,  and  if  you  give  me  reasonable  notice  f'rench's  Ex- 
thereof,  I  will  pay  you."  It  being,  then,  a  part  of  the  ""^"* 
express  contract  between  the  parties,  that  the  holder  Bank  of  Co- 
should  in  reasonable  time  demand  the  money  of  the  *"°°^''*' 
maker,  and  g^ve  due  notice  of  non-payment  to  the  en- 
dorsor,  before  the  latter  can  be  charged,  upon  what  prin- 
ciple can  a  court  of  justice  dispense  with  the  performance 
of  those  precedent  conditions  ?  There  is  no  case  upon 
a  promissory  note^  in  which  they  have  been  dispensed 
with,  except  in  that  of  De  Berdt  v.  Atkinson^  2  H.  B. 
336.  and  there  it  was  done  because  the  maker  of  the  note 
was  Anotvn  by  a// the  parties  to  be  insolvent  Jtt  the  time 
of  making  and  endorsing  the  note,  and,  therefore,  the  con- 
tract of  the  endor^or  in  that  case  was  not  supposed  to  be 
conditional,  but  absolute.  But  the  authority  of  that  case, 
although  attended  by  such  special  circumstances,  is  sha- 
ken, if  not  overruled,  by  the  case  of  Nicholson  v.  Gouthit, 
in  the  s^me  book^  p.  609«  where  notice  to  the  endorsor 
of  a  promissory  note  was  held  necessary,  d//A0«/^A  the  in-- 
sohency  of  the  maker  was  known  to  the  endorser  before  the 
note  became  payable^  and  although  he  endorsed  it  for  ihe 
accommodation  of  the  maker,  and  merely  to  obtain  him  a 
creAt^  Tlie  latter  is  in  its  circumstances  more  like  the 
case  now  before  the  court,  *dian  that  of  De  Berdt  v.  At^  *  145 
^nson*  The  judges,  in  giving  their  opinion  in  l>e  Berdt 
v«  Atkin^&Hy  relied  not  on  the  actual  insolvency,  but  on 
the  knornHedge  of  the  insolvency  by  all  the  parties,  at  the 
time  of  making  and  endorsing  ^he  note  ;  whereby  it  ap- 
pear^ that  the  defendant,  in  that  case,  had  not  annexed 
the  usual  conditions  to  his  contract  as  endorsor ;  but  had 
waived  them;  and  that  the  waiver  was  known  to  the 
plafflitiffs« 

It  is  true  that  in  the  case  of  Nicholson  v.'  Gouthit,  it 
appeared  that  Burton,  the  other  endorsor,  had  put  into  ' 
the  defendant's  hands,  funds  to  meet  the  payment  of  the 
note,  bot  the  note  not  having  been  demanded  when  due, 
the  defendant  had  paid  away  those  funds^  But  if  the 
defendant  was  not  entitled  to  notice,  he  paid  awky  those 
fu&d»  in  his  own  wrong,  and,  therefore,  if  any  damage 
arose  to  him  in  consequence,  it  could  not  make  his  case 
the  better*  It  may  also  be  observed  that  the  court,  in 
^vin<g  an  opinion,  did  not  notice  this  circumstance  as  a 
ground  of  that  opinion;  the  Chief  Justice  seems  to  ex- 
clude a  presumption  of  that  kind,  because  he  says  that 
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French's  Ex-  the  justice  of  the  case  is  with  the  plaintiff  which  could 
eoutrix      ^q^  [jg  ^^^^  jf  ^jj^  defendant  had  suffered  damages  im- 

Bank  of  Co-  putable  tothe  laches  of  the  plaintiff.    The  only  ground 
*°"*>^-      upon  which  the  court  rested  their  opinion  was,  that  the 
firm  of  gvaranty  which  the  parties  had  adoptod,  re- 
quired due  notice  to  the  endorsor,  and  therefore,  al- 
though the  justice  of  the  case  was  with  the  plaintiff, 
they  could  not  dispense  with  such  notice. 

Upon  this  ground  the  opinion  is  certainly  inconsistent 
with  the  case  of  De  Berdt  v.  Atkinson;  for  in  the  lat- 
ter the  samey^^rm  of  guaranty  had  been  adopted,  yet 
that  circumstance  was  not  deemed  sufficient  to  render 
notice  necessary,  in  a  case  where  the  undertaking  of 
the  endorsor  was  to  pay  at  all  events;  an  undertaking 
which,  in  that  case,  was  presumed  from  the  fact  that 
the  insolvency  of  the  maker  of  the  note  wa»  known  to 
all  the  parties  at  the  time  of  makinff  and  endorsing  the 
note.  But  in  the  case  of  Nicholson  v.  Gouthitj  the 
maker  was  not  insolvent,  but  only  embarrassed  at  the 
time  of  the  making  and  endorsing  of  the  note,  and  did 
not  become  insolvent  until  afterwards,  and  before  the 
note  became  payable,  so  that  there  was  no  circumstance 

H  146        upon  which  *to  build  the  presumption  that  the  defend- 
ant intended  to  make  himself  liable  at  all  events. 

The  true  principle  which  will  reconcile  all  the  cases 
upon  this  point  is,  ^^  that  notice  need  not  be  givettio  htm 
who  is  liable  in  the  last  resort.^ 

In  the  present  case,  the  insolvency  of  the  maker  of 
the  note  is  not  averred,  nor  any  other  circumstance  to 
show  that  French  was  liable  in  the  last  resort. 

If  the  note  had  been  made  by  Duncanson  to  accom- 
modate French,  and  French  had  received  the  money 
from  the  bank,  then  indeed  it  might  have  been  contend- 
ed, that  as  French  was  the  person  liable  in  the  last  re- 
sort, he  was  not  entided  to  notice.  But  the  case  stated 
is,  that  French  endorsed  the  note  to  accommodate  Dun- 
canson, who  received  the  money  of  the  bank.  The  ob- 
ligation of  French,  therefore,  was  simply  that  of  an  en- 
dorsor of  a  promissory  note ;  or  of  the  drawer  of  an 
inland  bill  of  exchange. 

Considered  in  this  point  of  view,  the  plaintiffs  rely 
upon  those  cases  which  say  that  the  drawer  of  a  bill  of 
exchange,  without  funds^  is  not  entitled  to  notice^ 
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It  is  admitted  that  an  analogy  exists  between  an  en-  French'*  Ex- 
dorsed  promissory  note  and  an  inland  bill  of  exchange,      eeubriz 
But  the  analogy  is  not  complete  until  the  bill  of  ex-*  Bank  oir  Go-, 
chaoge  is  accepted.  ^'""^'^ 

There  is  no  case  in  which  notice  has  been  deemed 
unnecessary,  when  the  bill  has  been  accepted^  except 
that  of  IVaitvyn  v.  .S'^  ^intin^  1  Bos.  &f  Puli.  652. 
which  will  be  noticed  presently.  In  ail  the  prior  cases^ 
in  wluch  the  want  of  funds  has  been  holden  as  excusing 
the  want  of  notice,  acceptance  had  been  refused;  so  that 
the  question  has  never  arisen  on  an  accepted  bill  but  in 
the  single  case  of  IVahuyn  v.  St.  ^intin. 

It  is  admitted  that  it  has  been  decided,  that  if  the 
drawer  has  neither  funds  in  the  hands  of  the  drawee 
before  the  bill  becomes  payable,  nor  a  right  to  draWj  he 
is  not  entitled  to  notice ;  and  the  reason  given  is,  be- 
cause *he  cannot  expect  the  bill  to  be  accepted  and  *  147 
paid,  and  therefore  practises  a  fraud  upon  the  holder ; 
and  because  he  cannot  suffer  injury  by  the  want  of  no- 
tice. These  reasons  extend  only  to  the  case  of  a  drawer 
who  has  no  right  to  drawy  and  the  bill  is  not  accepted; 
for  die  acceptance  is  conclusive  evidence  that  the  draw- 
er had  funds,  (or  credit,  which  is  the  same  thing  in  , 
substance,)  against  every  person  but  the  acceptor,  in  a 
suit  between  him  and  the  drawer.  If  the  drawee  has 
promised  to  accept  the  bill,  the  drawer  has  a  right  to 
expect  that  his  bill  will  be  accepted,  and  he  has  practi- 
sed no  fraud  upon  the  holder  of  the  bill.  Notice  of 
non-acceptance,  and  a  ybr^iori  of  non-payment  of  such 
a  bill,  may  be  very  material  to  the  drawer,  as  he  would 
be  thereby  liable  for  interest,  damages  and  costs,  which 
he  would  have  a  right  to  recover  over  against  the 
drawee  who  had  thus  violated  his  faith,  in  not  honour- 
ing his  bill  accoFding  to  a  promise ;  and  by  the  want 
of  such  notice  the  drawer  may  lose  his  remedy  against 
the  drawee  by  his  insolvency. 

This  may  be  the  case  where  the  drawer  draws  the 
bill  for  his  own  accommodation  without  funds,  and  the 
drawee  agrees  to  accept  it  to  give  the  dMwer  a  credit. 

But  in  the  present  case  the  bill  is  drawn,  not  for  the 
accommodation  of  the  drawer y  but  of  the  drawee^  and 
the  drawee  has  not  only  agreed  to  accept,  but  has  ac- 
tually accepted  it;  and  if  the  reasons  for  dispensing 
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French's  Ex-  With  ootice  did  not  apply  to  «that  case,  much  h^^  can 

'"';:'*  they  to  this. 
Bank  of  Co.  If  a  bill  of  exchange  be  drawn  to  accomoiodate  the  , 
'"°'*^'"-  drawee^  the  drawer  has  a  right  to  expect  that  it  will  be 
accepted ;  and  if  accepted,  has  not  only  a  right  to  expect^ 
but  to  insist^  that  it  shall  foe  paid,  precisely  in  the  sanrie 
manner  as  if  it  bad  been  drawn  upon  funds  in  die  regu- 
lar course  of  mercantile  transactions* 

He  stands  precisely  in  the  same  situation  as  if  it  had 
been  so  drawn. 

In  a  regular  transaction,  if  the  drawee,  having  fund& 

after  agreeing  to  accept,  refuse  occa^/anc^,  the  holder 

^148         ^ntay  immediately  call  upon  the  drawer,  who,  after 

taking  up  the  bill,  may  recover  against  th^  drawee  the 

principal,  interest,  damages  and  costs. 

So  if  the  bill  be  drawn  for  the  accommodation  of  the 
drawecj  and  be  not  accepted,  the  holder  can  imme- 
diately call  upon  the  drawer,  who  upon  taking  it  up,  may 
recover  of  the  drawee  the  amount  of  the  bill,  with  in- 
terest, damages  and  costs* 

Immediate  notice  of  non-acceptance  is,  therefore, 
equally  necessary  in  both  cases ;  a  failure  of  the  drawee 
in  either  case  being  equally  prejudicial  to  the  drawer. 

In  a  regular  transaction,  if,  after  acceptance^  the  ac- 
ceptor, having  funds,  refuse  to  pay ;  the  drawer,  after 
taking  up  the  bill,  may  recover  against  the  acceptor  the 
principal,  interest,  damages  and  costs« 

So  if  a  bill  be  drawn  ,to  accommodate  the  drawee^  if^ 
after  acceptance^  (which  is  the  present  case,)  the  ac- 
ceptor refuse  to  pay,  the  drawer,  after  taking  up  the 
bill,  may  recover  against  the  acceptor  in  like  manner. 

If  the  acceptors  in  both  cases  should  become  inso^»« 
vent,  both  drawers  would  sustain  precisely  the  sao^e 
injury ;  the  one  by  being  unable  to  withdraw  his  fund^, 
and  obtain  security  for  the  interest,  damages  and  costs, 
and  the  other  by  being  unable  to  get  a  reimburseiiftc^t 
of  the  principal,  interest,  damages  and  costs,  which  he 
had  been  compelled  to  pay  for  the  accomm^ation  of 
the  drawee. 

The  two  cases  are  precisely  parallel ;  and  if  notice 
is  necessary  in  one  case,  it  is  equally  necessary  im  the 
other. 

If  the  note  of  Christian  to  %  Bla.  Cam*  4S^0.  be  citisd, 
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tHe  tim&wer  is,  that  the  author  of  that  note  refers  to  no  FreaeVs  fix- 
case  but  De  Berdt  v. .  Atkinson.  ^^"^ 

The  only  case  reported,  which  has  decided  that  the  Bank  of  Co- 
drawer  of  an  accepted  bill  is  not  entitled  to  notice,  is      '""*^^ 
that  of  iValwyn  v.  St.  ^intin,  1  Bos.  iff  Full.  652.  The  "" 

^bill  there  was  drawn  for  the  accommodation  of  the  ^  i  ja 

payee^  and  the  action  was  by  the  endorsee  against  the 
drawer.  The  acceptor  had  funds  of  the  payee^  but  not 
of  the  drawer. 

It  is  difficult  to  understand  the  chief  justice  in  de- 
livering the  opinion  of  the  court  in  that  case*  He  says^ 
''  As  far  as  concerns  the  drawer,  it  is,  what  it  has  been 
called,  a  mere  accommodation.^'*  This  is  true,  but.  it 
was  not  for  his  own  accommodation,  which  is  the  only 
kind  of  accommodation  that  will  justify  the  want  of 
notice. 

He  then  proceeds,  ^*  And  all  consideration  of  effects 
of  the  drawer  in  the  hands  of  the  acceptor  may  be  laid 
aside.  ^  This  again  is  stricdy  and  literally  true  ;  but 
the  drawer  had  a  fair  pretence  for  drawings  and  the 
acceptance  was  on  the  g  found  of  a  fair  mercantile  agree* 
tnent;  for  it  is  stated  that  the  drawee  had  actually  ac- 
cepted the  bill  on  the  faith  of  funds  put  into  his  hand& 
by  the  payee  to  meet  the  payments  And  in  the  next 
page  his  lordship  says,  ^^  But  it  may  be  proper. to  cau- 
tion bill  holders  not  to  rely  on  it  as  a  general  rule,  that 
if  the  drawer  has  no  effects  in  the  acceptor's  hands  no- 
tice is  not  necessary.  The  cases  of  acceptances  upon 
the  faith  of  consignments  from  the  drawer  not  come  to 
hand,  and  the  case  of  ^acceptances  on  the  ground  of 
fair  mercantile  agreements^  may  be  stated  as  exceptions^ 
and  there  may  be  possibly  many  others.''  In  the  next 
sentence,  also,  he  seems  to  admit,  that  where  the  drawer 
has  no  effects  in  the  hands  of  the  drawee,  yet  if  he  has 
'^^  a  fair  pretence  for  drawing^  although  it  is  for  the 
purpose  of  raising  money  by  discount  for  himsetf,  yet 
he  is  entitled  to  notice.  Here,,  then,  is  a  differeiice  be- 
tween the  opinion  SLVkd  tht  judgment  of  the  court,  which 
it  18  difficult  to  reconcile. 

He  proceeds,  ^^  It  seems  clear  that  notice  can  be  of 
no  us^  to  him,  (the  drawer,)  his  situation  being  this« 
that  if  the  acceptor  does  not  pay,  he  must;  and  may 
then,  and  not  trll  then,  resort  to  the  acceptor  to  be  re^ 

Vol.  IV.  S 
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Fi^nt»h*8  Ex-  imbursed ;  notice,  therefore,  can  amount  to  nothingi 
^X!^>      since  his  situation  cannot  be  changed.''    So  in  the  case 

BiiDk  of  Co.  of  a  'real  negotiation,  the  situation  of  the  drawer  is, 
lumbift.      ♦that  if  the  acceptor  does  not  pay,  he  must ;  provided 

^  150  ^^*  ^^  ^^^  notice.  If  the  cnief  justice  meant  to  say 
that  St.  Quintin  was  absolutely  bound  to  pay  if  the  ac- 
ceptor did.  not,  it  was  begging  the  question.  But  his 
argument  seems  to  rest  on  the  ground  that  the  drawer 
could  not  resort  to  the  acceptor  until  he  (the  drawer) 
had  paid  the  bill.  ,  But  notice  was  necessary  to  him, 
that  he  might  know  where  to  apply  to  take  up  the  biU» 
before  the  acceptor  should  become  insolvent.  Notice 
might  also  be  of  use  to  him,  even  before  payment,  as 
he  might  take  measures  to  get, security  from  the  ac« 
ceptor,  to  indemnify  him  against  the  bill  when  it  should 
come  back  to  him.  His  situation  would  certainly  be 
very  much  changed  by  the  want  of  notice,  if  the  ac» 
ceptor  should  become  insolvent  after  the  bill  became 
payable ;  for  if  due  notice  had  been  given,  he  might 
.have  taken  up  the  bill,  and  compelled  the  acceptor  to 
repay  him  the  money. 

His  lordship,  with  great  force  of  reasoning,  saye« 
^  Perhaps,  indeed,  notice  ought  never  to  be  dispensed 
with,  since  it  is  a  part  of  the  same  custom  of  merchants 
which  creates  the  duty  ;  especially  as  the  grounds  for 
dispensing  with  it  are.  such  as  cannot  influence  the  con- 
duct of  the  holder  of  a  bill,  at  the  time  when  he  is  to 
deternune  whether  he  will,  or  will  not,  give  notice ; 
for  ninety^nine  times  in  a  hundred  he  cannot  know 
whether  the  drawer  have  or  have  not  effects  ip  the  hands 
of  the  acceptor,  or  for  whose  accommodation  the  bill  was 
drawn*  It  has,  however,  been  teschxed  in  makt  c^za^^ 
where  the  drawer  has  had  no  effects  in  the  hands  of  the 
ACCEPTOR,  that  notice  might  be  dispensed  with."  In 
this  last  position  his  lordship  was  certainly  mistaken^ 
for  there  had  not  then  been  a  single  decision  that  ik>-* 
tice  was  not  necessary  to  Uie  drawer,  if  the  bill  had 
been  accepted. 

He  also  says,  "Where  the  drawer  has  no  effects^ 
und  has  no  fair  pretence  for  drawings  or  where  he 
drawa  without  having  effects  intended  to  be  applied  in 
payment,  and  only  for  the  purpose  of  raising  money 
by  disc<Mint  for  himself  and  afoptiorifor  the  acceptor^ 
which  is  this  case,  it  is  faijrly  deducible  from  tbf  G%a05 
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♦wliich  have  been  resolved,  that  notice  need  not  be  FrencJb's  Ex« 
given.  ^ 

It  is  difficult  to  conceive  whjr  there  should  be  a  Bank  of  Co- 
stronger  reason  for  dispensing  with  notice  to  a  drawer      *"'"^^**^. 
£or  the  accommodation  of  the  acceptor^  than  to  a  drawer 
for  his  own  accommodation.    Indeed  in  the  former  case, 
there  is  no  reason  for  dispensing  with  notice  which  will 
not  apply  to  every  possible  case. 

The  case  of  Whitfield  v.  Savag-Cj  2  Bos.  &f  PulL  277. 
has  settled  the  point  that  the  insolvency  of  the  acceptor 
nvilJ  not  dispense  with  notice  to  the  drawer. 

2.  The  second  ground  on  which  the  plaintiffs  rest 
their  claim  to  recover  is,  that  the  defendant  has  shown 
BO  actual  damage  by  reason  of  the  want  of  notice. 

But  if  the  drawer,  for  the  accommodation  of  the  ac« 
ceptor,  is  as  much  entitled  to  notice  as  the  drawer  upon 
actual  fuods,  there  is  no  more  reason  why  the  drawer 
should  be  bound  to  show  actual  damage  in  one  cas^ 
than  in  the  other.  It  cannot  be  because  he  has  paid  no 
consideration  for  the  bill,  because,  in  the  case  of  a  bill 
drawn  on  actual  funds,  although  the  drawer  |Say8  a  con- 
sideration when  he  deposits  the  funds,  yet  he  also  re<- 
cerves  a  consideration^  from  the  payee  when  he  deli- 
vers the  bill,  so  that  when  he  has  drawn  and  delivered 
the  bill,  he  is  nothing  out  of  pocket;  he  has,  in  fact, 
parted  with  nothing.     What  he  gave  he  has  received* 

In  the  present  case,  although  French  paid  nothing  to 
Duncanson,  yet  he  received  nothing  fcom  the  bank ; 
so  that  he  stands  exactly  in  the  same  situation  as  if  he 
had  paid  Duncanson  the  whole  money  and  received  the 
same  amount  from  the  bank.  In  eith^er  case  nothing 
rested  with  French ;  and  he  stood  precisely  in  the  same 
situation  as  if  he  had  loaned' the  money  to  Duncanson 
upon  his  note,  and  had  afterwards  got  the  money  from 
the  bank  upon  the  same  note. 

*S.  As  to  the  third  ground  on  which  the  action  is  ^152 
attempted  to  be  supported,  it  is  sufficient  to  say  that 
the  case  stated  in  the  bill  of  exceptions  shows  nothing, 
at  most,  but  an  attempt  to  compromise  with  the  bank, 
iw^ithout  a  knowledge  of  the  fact  of  want  of  notice,  or 
of  the  law  arising  u<pon  that  fact 

Jfaaoriy  contra^  contended  that  French  was  to  be  con- 
sidered as  the  drawer  of  a  bill  of  exchange  without 
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Freneh'c  Ex-  funds,  and,  therefore,  not  entitled  to  notice,  and  cannot 
eeo^ix      g^j  yp  ^j^^  want  of  it  as  a  defence,  unless  he  can  show 
Bank  of  Co-  that  he  has  actually  sustained  an  injury  by  such  want. 
'"'»^'»'      Chitty,  68.  88. 

No  consideration  passed  from  French  to  Duncanson.. 
If  French  had  paid  Duncanson  fot  the  bill,  then  that 
money  would  have  been  funds  of  French  in  the  hands 
of  Duncanson,  upon  which  French  might  have  drawn. 

The  burden  of  proof  lies  on  French  to  show  that  he 
had  funds,  or  that  he  has  suffered  actual  loss  by  the 
want  of  notice. 

In  the  case  of  De  Serdt  v.  Atkinson^  the  insolvency 
of  Brown  did  not  affect  the  question,  and  was  not  re<^ 
lied  on  by  the  court.     When  Brown  signed  the  note, 
he  was  notoriously  insolv^t,  but  be  might  have  become 
^^  solvent  when  the  note  became  due.     There  is  only  one 

ground  upon  which  that  case  can  be  supported,  and  that 
is,  that  it  was  an  accommodation  note,  and  governed 
by  the  same  principle  as  a  bill  drawn  without  funds* 
BuUer's  opinion  is  strong  that  notice  is  only  requisite  in 
a  fair  mercantile  transaction  for  value  received  in  the 
regular  course  of  trade.  The  same  doctrine  is  laid 
4own  by  Christian^  in  his  note  to  2  BL  Com*  ^70* 
The  case  of  Nicholson  v.  Gouthtt  is  not  contradictory 
to  that  of  De  Berdt  v.  Atkinson.  The  latter  case  turned 
upon  the  fact  that  the  defendant  had  suffered  a  loss  by 
the  want  of  notice ;  he  having  given  up  a  security  which 
he  held. 

The  case  of  Wahvyn  v.  Su  ^intin  only  decides  the 
old  point,  that  notice  is  not  necessary  if  the  drawer  has 
no  funds« 

*  I5S  *  Harper^  in  reply. 

It  is  said  that  it  must  be  a  mercantile  transaction.  A 
mercantile  transaction  is  a  transaction  usual  among 
inerchants ;  and  bills  drawn  for  accommodation  are  more 
frequent  among  merchants  than  bills  drawn  upon  funds. 
.  The  true  principle  is,  that  the  Itx  mercatoria  having 
^  lixed  the  terms  of  this  species  of  contract,  a  man  is  sup-^ 

posed  to  contract  accordingly. 

It  is  said  that  a  bill  drawn  without  funds  is  not  a  mer<^ 
cantile  transaction  ;  but  a  man  may  fairly  draw  on  what 
he  supposes  tQ  be  fvmds,  but  may  be  deceived* 
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A  merchant  may  agree  to  accept,  or  to  give  credit,  F'endi'&Bx- 
or  to  lend  the  money;  a  bill  drawn  under  such  circum-      ^^V 
stances  would  be  a  fair  and  regular  mercantile^  transac-  Bank  of  Co- 
tion.  «— o,.^ 

The  fallacy  of  the  argument  is,  that  it  was  not  an 
accommodation  to  French,  but  to  Duncanson* 

French  selected  this  form  of  guaranty,  and  is  entitled 
to  all  its  privileges. 

February  23. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court* 

The  material  question  in  this  case  is,  whether  a  per- 
son who  endorses  a  promissory  note  for  the  accommo- 
dation of  the  drawer,  be  discharged  from  the  responsi- 
bility which  the  endorsement  creates,  by  the  failure  of 
the  holder  to  demand  payment  of  the  maker  in  the  usual 
time,  and  to  give  notice  to  the  endorsor  that  the  note  is 
not  paid. 

That  by  the  general  rule  of  law  the  omission  to  de,- 
mand  payment  from  the  maker  when  the  note  becomes 
payable,  and  to  give  notice  to  the  endorsor  that  pay  ment 
has  been  refused,  discharges  the  endorsor,  is  admitted ; 
♦but  from  this  general  rule  of  law.  exceptions  exist,  and  1^^ 

the  counsel  for  the  defendants  in  error  contend  that  the 
case  stated  is  comprehended  in  one  of  these  excep- 
tions. 

It  is  laid  down  as  an  exception  to  the  general  rule, 
in  its  application  to  bills  of  exchapge^  that  if  the  drawer 
has  no  effects  in  the  hands  of  the  drawee,  notice  of  the 
dishonour  of  the  bill  may  be  dispensed  with,  and  the 
case  of  an  endorsor  of  a  promissory  note  for  the  accom- 
modation of  the  maker,  is  said  to  come  within  the  same  ' 
reason  and  the  same  law. 

The  correctness  of  this  position  wUl  be  best  tested 
by  considering  the  reason  of  the  rule,  and  the  reason 
for  the  exception. 

Why  is  it  that  notice  must  immediately  be  given  to 
the  drawer  that  his  bill  is  dishonoured  by  the  drawee  I 
It  is  because  he  is  presumed  to  have  effects  in  the  haivds^ 
of  the  drawee,  in  consequence  of  which  the  drawee 
ought  to  pay  the  bill,  and  that  he  may  sustain  an  injury 
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'^euirix^*'  by  acting  oil  the  presumption  that  the  bill  is  actually 

T.  paid.     The  law  requires  this  notice,  not  merely  as  an 

*Ui^  ff^**"  indemnity  against  actual  injury,  but  as  a  security  against 

*      a  possible  injury  which  may  result  from  the  laches  of 

the  hplde)*  of  the  bill.-    To  this  security,  then,  it  would 

$eem,  the  drawer  ought  to.  remain  entitled,  unless  his 

case  be  such  as  to  take  him  out  of  the  reason  of  the 

rule. 

A  drawer  who  has  no  effects  in  the  hands  of  the 
drawee,  is  said  to  be  without  the  reason  of  the  rule,  and, 
therefore,  to  form  an  exception  to  it. 

This  has  been  laid  down  in  the  books  as  a  positive 
qualification  of  the  rule,  but  has  seldom  been  so  laid 
down,  except  in  cases  where,  in  point  of  fact,  the 
drawer  had  no  right  to  expect  that  his  bill  would  be 
honoured,  and  could  sustain  no  injury  by  the  neglect  of 
the  holder  to  give  notice  of  its  being  dishonoured.  In 
reason  it  would  seem,  that  in  such  cases  only  can  the 
exception  be  admitted,  and  that  the  necessity  of  notice 
ought  to  be  dispensed  with  only  in  those  cases  ^rhere 
*  155  ''^notice  must  be  unnecessai^y,  or  immaterial  to  the 
drawer. 

The  reasoning  of  the  judges,  in  most  of  the  cases 
which  have  been  dted,  would  seem  to  warrant  this  re* 
*  striction  of  the  exception. 

The  case  of  Btkerdike  v.  Bottman  was  a  bill  drawn  by 
a  debtor  on  his  creditor,  without  a  single  accompany- 
ing circumstance  which  could  raise  an  expectation  that 
the  bil^ripHMld  be  accepted  or  paid.  Notice  in  this  case 
^  was  declared  to  be  unnecessary.  J  ustice  Ashhurst  gives  as 
a  reason  for  this  opinion,  that  the  drawing  was  in  itself 
a  fraud.  This  reason  must  be  considered  as  additional 
to  the  general  ground  on  which  the  case  was  placed  in 
the  argument,  which  was,  that  the  want  of  notice  could 
not  possibly  affect  the  drawer.  The  particular  reason 
given  by  Justice  Ashhurst  for  his  opinion,  is  clearly 
inapplicable  to  any  case  in  which  the  drawer  was  justi- 
fied in  drawing. 

Into  the  opinion  of  Justice  BuUer  some  general  rea- 
soning is  introduced,  from  which  it  is  fairly  deducible 
that  he  considered  the  drawer  as  having  no  right  to  ex- 
pect that  the  bill  would  be  paid,  and  as  being  liable  to 
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ao  miury  from  the  want  of  notice,  and  that  these  were  French's  Ex- 
the  true  grounds  of  the  excep>tion*  y. 

He  says,  **  If  it  be  proved  on  the  part  of  the  plaintiff,  Bank  of  Go- 
that  from  the  time  the  bill  was  drawn  till  the  time  it  *"'"^'"'  ^ 
became  due^  the  drawee  never  had  any  .effects  of  the 
drawer  in  his  hands,  I  think  notice  to  the  drawer  is  not 
necessary ;  for  he  must  know  whether  he  had  effects 
in  the  hands  of  the  drawee  or  not ;  and  if  he  had  none, 
he  had  no  right  to  draw  upon  him  and  to  expect  pay- 
ment from  him;  nor  can  he  be  injured  by  the  non-pay- 
ment of  the  bill,  or  the  want  of  notice  that  it  has  been 
dishonoured." 

These  observations  were,  in  fact,  applicable  to  the 
case,  for  the  drawer  was  the  debtor  of  the  drawee,  and 
had  no  right  to  draw  the  bill,  nor  reason  to  expect  that 
it  would  be  accepted*  *  i  cjt 

'   *This  principle  was  recognised  in  Goodall  et  aL  v  Doi*  ^^ 

It/j  in  which  the  same  idea,  so  far  as  respects  the  im- 
possibility of  injury  to  the  drawer,  was  repeated. 

This  point  came  on  again  to  be  considered  in  the  case 
of  Rogers  v.  Stephens^  2  T.  R.  713.  in  which,  as  be- 
tween the  drawer  and  drawee  there  was  no  pretext  of 
a  right  to  draw.  It  was  said  that  a  third  person  had 
stated  himself  to  have  funds  in  the  hands  of  the  drawee ; 
that  the  bill  was  really  drawn  on  the  credit  of  those 
funds,  and  that  loss  had  been  actually  sustained  from 
the  want  of  notice.  But  these  facts  formed  no  part  of 
the  case.  If  they  had,  it  is  apparent  that,  in  the  opi- 
nions of  Lord  Kenyon  and  Justice  Grose^  they  would 
have  been  decisive  in  favour  of  the  necessity  of  notice, 
unless  that  necessity  had  been  dispensed  with  by  the 
subsequent  conduct  of  the  drawer.  Lord  Kenyon  states 
the  reason  why  notice  need  not  be  given  to  the  person 
who  draws  without  funds  in  the  hands  of  the  drawee 
to  be,  ^^  becauso  the  drawer  must  know  that  he  had  no 
right  to  draw  on  the  drawee."  The^opinions  of  Lord 
Kenyon  and  Justice  Grose  in  this  respect,  though  not 
assented  to,  were  not  controverted  by  Justice  AshhursU 

The  decision  in  Rogers  v.  Stephens  was  made  on  the 
aut)iority  of  Bikerdtke  v.  BoUman. 

It  would  seem  to  be  the  fair  constructioti  of  thesd 
cases,  that  a  person  having  a  right  to  drav>  in  conse- 
quence of  engagements  between  himself  and  the  drawee, 
or  in  consequence  of  consignments  made  to  the  drawee, 
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French's  Ex-  or  from  any  other  cause,  outrht  to  be  considered  as 

v.'        drawing  upon  funds  in  the  hands  of  the  drawee,  and, 

Dank  of  Co-   therefore,  as  not  coming  within  the  exception  to  the 

«.._,.^     general  rule.  f        .  - 

The  transaction  cannot  be  denominated  a  fraud,  for 

in  such  case  it  is  a  fair  commercial  transaction. 

Neither  can  it  be  truly  said  that  he  had  no  right  to 
expect  his  bill  would  be  paid,  for  a  person  authorized  ^ 
.  to  draw  must  expect  his  draft  will  be  honoured.^ 
^  157  ^Neither  can  it  be  said  that  he  has  virtual  notice  of 

the  protest,  and  that  actual  notice  is  useless,  and  the 
want  of  it  can  do  him  no  injury ;   for  this  is  only  true 
*  when  at  the  time  of  drawing  the  drawer  has  no  teasqti 

to  expect  that  his  bill  will  be.,  paid* 

A  person  having  a  right  to  draw,  and  a  fair  right  to 
expect  that  his  bill  will  be  honoured,  would  not  come 
within  the  reason  of  the  exception,  and,  therefore,  it 
may  well  Be  contended,  ought  not  to  be  brought  within 
the  exception  itself. 

This  doctrine  appears  to  be  contradicted  in  the  case 
ofWalwyn  v.  St^  ^uintin. 

tn  that  case,  the  bill  was  drawp  to  accommodate  the 
endorsor^  who  had  praviouly  placed  securities,  on  which 
he  wished  to  raise  money,  in  the  hands  of  the  acceptor ; 
but  the  drawer  had  no  effects  in  his  hands.  It  was  de- 
termined that,  in  this  case,  notice  to  the  drawer  was 
unnecessary.  .  '•     . 

If  this  determination  should  be  considered  without 
examining  the  reasoning  on  which  it  was  founded^ 
the  reader  would  conclude  that  the  single  circumstance 
of  drawing  without  funds  in  the  hands  of  the  drawee 
belonging  to  the  drawer^  subjected  him,  without  no^ 
tice,  to  the  payment  of  his  bill,  if  dishonoured,  at  any 
period  of  time  when  Dot  barred  by  the  act  of  limita- 
tions ;  and  that  no  demonstration  of  his  perfect  Hght 
to  draw,  or  of  the  loss  to  which  the  want  of  notice  had 
exposed  him,  ^  could  relieve  him  from  the  claim  of  the 
holder  of  the  bill.  For  in  this  case,  the  drawee  having 
'  accepted  onfunds^  the  drawer  A^  a  right  to  expect  thajt 

^the  bill  wonid  be  patd^  could  not  be  chargeable  with 
fraud  in  drawing,  nor  required  to  prepare  other  funds 
to  prevent  the  disgrace  and  injury  of  his  bill's  beings 
■    dishonoured,  or  to  take  measures  to  secure  himself 
against  the  acceptor  or  endorsor.     He  does  not  appear 
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tdliave  coihe  within  any  one  reason  assigned  iti  th6  Fi-cb^'sEx. 
cases  of  Biierdike  V.  Boiiman^  or  of  Rogers  v.  45*^^-      «®^|"* 
phensy  for  lYit  exception  stated  in  those  cases  to  the  ge^  Bank  nf  Co;' 
neralrule.  '""'^'»' 

'  *This  induces  the  necessity  of  examining  with  paf-^         ^  jgg 
ticular  attention  the  reasons  given  by  the  judge,  which 
tutlst  be  considered  as  eXplailatory  of  the  decisidS. 

In  delivering  the  opinion  of  the  court,  Lord  Chief 
Justice  %r^  said,  "The  true  fact  is,  that  this  was  the 
acceptor's  bill,  and  not  the  drawer's.''  **  The  transac-^ 
tion  in  this  case  was  a  mode  Jby  which  the  acceptor  ad^^ 
Vanced'a  suni  of  money  to  the  payee,  and  the  drawer 
was  a  mere  instrument  of  the,  acceptor."  "  It  setms 
clear,  that  notice  cctn  be  of  no  Use  to  him^  his  situation 
being  this,  that  if  the  acceptor  do  not  pay,  he  must^ 
and  may  then^  atid  not  till  then^  resort  to  the  acceptor 
to  be  reimbursed*  Notice^  therefore,  can  amount  to 
noihifig^  for  his  situation  cannot  be  changed4^ 

It  is  observable  that  the  principle  supposed  ta  be  laid 
'down  in  the  dases  previously  adjudged  as  constituting 
the  reason  for  the  exception  is  here  expressly  recog- 
nised, and  forms  the  great  and  operative  motive  for  the 
judgment  of  the  court*  It  is,  that  notice  could  be  of 
no  use^  that  the  drawer  could  not  avail  himself  of  it^ 
that  he  could  take  no  step  which  would  in  any  manner 
change  his  situation^  that  he  could  have  no  recoui^se 
against  the  acceptor  until  he  paid  the  bill. 

In  no  case  is  Uie  reason  of  the  exception  more  expli^^ 
cidy  giveti,  and  the  oriiy  difficulty  is  to  apply  the  rea^^  ' 
soning  to  the  fac^s  as  reported. 

The  court  seem  to  have  supposed/ that  since  ther 
drawer  coiild  not  maintain  an  action  against  the  accept- 
or until  he  had  taken  up  the  bill,  that  it  was  perfectly 
useless  to  enable  him,  by  proper  notice,  to  einploy  those 
other  various  means  which  he  might  have  taken  to  se- 
cure himself.     Such  is  not  the  reasoning  of  the  judges 
in  the  ca^es  previously  decided;  and  this  reasoning 
certainly  liirould  not  be  permitted  to  apply  to  an  endor- 
sor  Who  had  given  value  for  the  bill  not  knowing  that  it^ 
was  drawn  Without  f ondar  ht  the  bands  of  tke  drawee. 
Yet  he  would  bt  unable  to  recover  from  the  drawer  un- 
til he  had  taken  up  th^  bill. 
'  *If  an  actitm  could  not  have  been  maintainedy  might        n  ^^g 
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Freneh^s  Ex-  not  the  drawer  have  effects  of  the  dntwee  in  his  hands 

ccutrix       ^hich  he  might  retain ;   or  might  not  various  other 

Bank  of  Qo-  means  of  saving  himself  be  neglected,  in  consequence 

^'^^'*'      of  the  opinion  that  the  bill  would  b^.paid?     If  this 

might  be,  how  can  it  be  true  that  notice  can  be  of  no 

use  to  him  ? 

If  the  fact  even  be  that  the  drawer  could  only  sue 
the  acceptor  in  such  a  case  as  this,  after  having  himself 
discharged  the  bill^  still  he  ought  to  have  notice,  that  he 
might  immediately  take  it  up  for  the  purpose  of  pro* 
ceediog  against  the  acceptor. 

The  reasoning  of  Loi:d  Chief  Justice  Eyre^  to  be 
perfectly  consistent  with  itself  and  with  the  principles 
laid  down  in  previous  decisions,  would  seem  to  be  pre* 
dicated  on  an  understanding  on  the  part  of  the  drawer 
'  wlien  the  bill  was  drawn,  that  it  was  not  to  be  paid  by 
the  acceptor ;  or  on  the  idea  that  a  bill  drawn  without 
fund^  is  not  a  commercial  transaction,  and  not  subject 
to  commercial  rules. 

The  presumptions  are  rendered  the  stronger  £rom 
the  cases  afterwards  stated,  in  which  a  drawer  without 
funds  in  the  hands  of  his  drawee  would  still  be  entitled 
to  notice.  These  are  *^  acceptances  on  the  faith  of  con^ 
signmentifrom  the  drawer  not  come  to  hand^'^  and  **  ac- 
ceptances  on  the  ground  of  fair  mercantile  agreemimti^'^ 
to  which,  he  says,  may  possibly  be  added  many  others. 

If  the  exception  admits  of  these  exceptions  and  of 
many  others,  it  would  be  difficult  to  apply  it  to  any 
case  of  a  fair  transaction,  where  the  drawer  had  reidly 
a  right  to  draw,  unless  it  be  supposed  not  to  be  go- 
verned by  the  law  merchant. 

The  judge  next  proceeds  to  describe  the  case  in  which 
notice  is  not  requisite. 

He  says,  *^  Where  the  drawer  has  no  effects,  and  has 
no  fair  pretence  for  drawings  or  where  he  draws  with- 
out effects  intended  to  be  applied  in  payment,  and  only 
*  160  *for  the  purpose  of  raising  money  by  discount  for 
himself,  and  a  fortiori  for  the  acceptor,  it  is  fairly 
deducible  from  die  cases  that  notice  need  not  be  given.'' 

It  is  not  only  necessary  that  the  drawer  should  h^v^ 
QO  effects,  but  also  that  he  should  have  no  fair  pretenc^ 
for  drawing.  Now  he  may  have  a  fait  pretence,  as  in 
the  catse  of  a  ^^  fair  mercantile  agreement)"  without  ha- 
ving any  funds  in  the  hands  of  the  drawee,  which  no- 


1 
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tice  pf  non-acceptance  bf  the  bill  ihigbt  enabk  him  to  Prencsh's  Ex- 
Withdraw  ;  and  yet  in  such  case  it  would  appear,  frora      ®®"J"* 
file  language  of  the.  court,  that  notice  could  not  be  Bank  of  c©. 
<lispensed  with.  '  ''"^^'"' 

**  Where  he  draws  only  for  the  purpose  of  raising 
money  by  discount  for  himself,  and  a  fortiori  for  the 
icceptor,"  notice  need  not  be  given. 

Where  he  draws  solely  for  the   purpose  of  raising 
money  by  discbunt  for  himself,  he  expects  to  pay  the 
bill,  and  there  is  no  person  to  whom  he  can  resort  for 
repayment.     There  is  no  person  on  whom  he  can  have 
a  legal  or  an  equitable  demand,  in  tonsequence  of  the/ 
non-payment  of  the  bill.     But  how  caii'the  same  rea- 
soning be  said  to  apply  a  fortiori  to  the  case  of  the 
bill  being  drawn  for  the  use  of  the  acceptor  ?     In  such 
case  the  relative  situation  of  the  parties  must  be  sub- 
stantially the  same  as  if  the  money  raised  on  the  bill 
for  the  acceptor,  were  funds  of  the  drawer  in  his  hands, 
on  which  the  bill  was  drawn.     Every  motive  for  re- 
quiring notice  of  non-payment,  ih  the  case  or  a  bill 
drawn  upon  funds,  except  that  which  results  from  a 
right  to  claim  those  funds  by  a  suit,  would  apply  to  a     , 
bill  drawn  to  raise  money  for  the  acceptor,  unless  it 
was  understood  at  the  time  that  the  acceptor  was  not  to  ^ 
pay  the  bill. 

The  case  of  Walwyn  v.  St.  ^intin^  then,  can  only 
be  supported  on  the  idea  of  an  understanding  that  the 
drawc^  was  not;  to  pay  the  bill,  or  that  a  bill,  drawn, 
not  in  the  usual  course  of  business,  is  a  transaction  to 
which  commercial  rules  do  not  apply. 

*In  the  case  of  Whitfield  v.  Savage^  (2  Bos^  £s?  Pulh        ♦  161 
277.)  the  drawer  had  funds  in  the  hands  of  the  accept- 
or, atid  the  decision  turned  upon  that  point. 

The  reasoning  on  the   cases  of  protested  bills  has 
been  gone  into  the  more  at  large,  because  it  has  been 
considered  as  applicable  to  promissory  notes  endorsed    ^ 
under  the  statute  of  Anne^  which  is  admitted  to  be  in 
force  in  Mainland. 

The  endorsor  has  been  considered  as  the  draw^er,  and 
the  maker  of  the  note  as  the  acceptor ;  and  in  all  cases 
of  an  endorsement  for  accommodation,  the  endorsor  Is* 
likened  to  a  drawer  without  funds  iii  the  hands  of  the 
acceptor. 

Where  the  money  raised  upon  the  note  is  received 
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Freneit's  Ex-  by  the  endorsor,  so  that  the  note  is  diacounted,  iotruthy 
**"^^"      for  his  accommodation,  not  for  that  of  the  maker,  he 
Bank  of  Co*  is  unquestionably  without  funds  in  the  hands  of  the 
_^"°*^'.      acceptor,  must  expect  to  pay  the  note  himself,  and  can- 
not require  notice  of   its  non-payment  by  the  maker.  . 
9ut  the  s^me  reasons  do  not  appear  to  exist  where  the  r 
note  has  been  discounted  for  the  maker.     In  .that  case 
the  funds  which  represent  the  note. are  in  the  hands  of, 
the  maker,  or,  to  use  the  language  applicable  to  bills* 
.  in  the  hands  of  the  acceptor  before  th^  draft  becpmes 
payable;  the  drawer  had  a  right  to  draw,  and  had  a 
right  to  expect  that  his  bill  would  be  paid.     Upon 
principles  of  fbason   and  of  justice,   then,   it   would 
9eem  that  notice  of  i>on-payment  could  be  as  little  di^-^. 
pensed  with  in  this  case,  as  if  he  had  himself  paid  t^e 
money  to  the  maker  of  the  note,  and  then  received  it 
from  the  bank,  or  as  if  the  note  had  been  given  him 
for  a  previous  debt,  and  had  been  discounted  for  his 
own  use. 

Notice  of  noni-paypient  by  the  maker  is  necessary, 
l^ecause  the  undertaking  gf  the  endorsor  is  conditional 
and  wherever,  in  fact,  the  transaction  is  such  that  thex 
maker  of  the  note  ought  in  justice  to  pay  it,  and  is 
bound  ultimately  to  make  it  good,  it  would  seem  re%* 
sonable  thaft  payment  sihould  be  demanded  from  him, 
and  that  reasonable  notice  of  non-payment  should  be 
given  to  the  endorsgr. 
H  162  *'^'  however,  the  course  of  decisions  be  otherwise, 

the  endorsor  of  a  note  for  the  accommodation  of  the 
maker  must  come  within  the  exception  which  distpenses^ 
with  notice  in  his  case. 

The^cases  whi^h  have  been  adjudged  in  England  on 
promissory  notes,  are  anterior,  in  point  of  time,  to  the. 
cases  of  Wafwyn  v.  tS'^  ^intir^y  a^d  of  Whi^eld  v. 
Savafff.    .. 

The.  first  which  has  been  cited  is  De  Berdt  v.  Atkin^ 
^on,  This  npte  was  endorsed  for  the  accommodation 
of  the  maker,  the  endorsor  well  knowing  at  the  time, 
that  the  inaker  was  insolvent.  Four  judges  who  tried 
the  cause  wpre  unaniinously  of  opinion,  that  want  of 
notice  did  not  discharge  the  endorsor.  The  opinion  of 
the  Chief  Jmiice  was  founded  on  the  known  insahency 
pf  the  maker^  and  the  consequent  impossibility  that  loa^ 
ppttld  be  sustained  hy  the  endorsor  fron»  want  of  noti^e^ 
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The  opinion  of  Justice  Buller  was  founded  on  the  cir*  French's  £x« 
cunistance  that  the  note  was  endorsed  for  the  accommo-      «cutMx 
dation  of  the  drawer.     He  states^  explicitly,  that  the  Bank  of  Co. 
general  rule  is  only  applicable  to  fair  transactions,  and     »»«^^'ft' 
by  fair  transactions  he  means  **  bills  or  notes  given  for    ' 
value  in  the  ordinary  cours'e  of  trade.^' 

Justices  Heath  and  Rboke  accorded  in, the  decision, 
but  whether  for  the  reasons  assigned  by  the  Chief  Jus- 
tzce^  or  .for  those  assigned  by  Justice  Buller^  or  for 
bothy  does  not  appear. 

The  sapie,  point  came  on  to  be  considered  in  the  case 
of  I/icAohon  V.  Goti$hit. 

This  was  a  strong  case,  because  the  endorsement 
was  made  in  consequence  of  a  previous  engagement  on 
the  part  of  the  endorsor  to  guaranty  the  payment  of 
a  Atht  due  from  the  maker  of  the  note,  who  appears, 
from  the  transaction,  to  have  been  in  bad  circumstances, 
at  the  time,  and  who  became  insolvent  before  the  note 
was  payable.  From  his  connection  with  the  maker, 
and  from  other  circumstances,  the  endorsor  must  have 
known  that  the  maker  would  not  pay  the  note,  and  it 
was  the  ^understanding"  of  all  parties  that  it  should  be  #  163 
paid  by  the  endorson 

The  justice  of  the  case  was  said  to  be  clearly  in  fa- 
vour of  the  plaintiff,  and  under  an  impression  that  the  . 
want  of  notice  in  this  case  could  not  injure  the  plain-  « 

tiff,  th^  Lord  Chief  justice  had  at.  the  trial  instructed 
the  jury  that  it  was  unnecessary,  and  indeed  that  it 
might  be  considered  as  received  by  anticipation. 
.  In  this  case  the  note  was  not  niade  merely  to  raise 
money,  but  was  made  to  pay  a  debt.  The  endorsor, 
however,  gave  ho  value  for  it,  and,  if  likened  to  the 
drawer  of  a  bill  of  exchange,  he  had  drawn  without 
funds  in  the  bands  of  the  acceptor,  and  with  a  knowledge 
that  the  acceptor  would  not  pay  the  bill. 

But  in  the  argument  in  favour  of  a  new  trial,  the 
counsel  contended  that  the  law  upon  a  promissory 
note  waiB  different,  in  this  respect^  from  the  law  on  a 
bill  of  exchange,  and  though  notice  of  the  dishonour  of 
a  bill  drawn  without  funds  in  the  hands  of  the  drawee 
need  not  be  given,  yet  the  ride  in  the  case  of  pro miS" 
sory  notes  is  totally  different,  and  notice  must  in  all 
cases  be  given  to  the  endorson 

In  (delivering  the  opinion  of  the  court,  Lord  Chief 
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French's  Ex-  Justice  Eyre  assented  to  this  distinction,  and  admitted 


eeutris 

V. 


the  rule  with  respect  to  notice  to  the  endorsor  to  be  as 
BftnkofCo-  stated.     He,  therefore,  reversed  his  own  decision  at 
lumbitt.      jfisi  Prifis^  and  granted  a  new  trial  upon-  the  strict  law, 
'       contrary  to  his  ideas*  of  the  justice  of  the  case. 

Heath  and  Rooke  concurred  in  this  opinion.  Builet 
Was  not  present,  and,  reasoning  from  his  opinion  in  the 
case  of  De  Ber^ky.  Atkinson^  it  is  probable  he  would 
not  have  concurred  in  the  decision  of  this  case. 

However,  then,  the  law  may  be  with  regard  to  th6 
drawer  of  a  bill  of  exchange  who  from  other  circum- 
stances may  fairly  draw,  but  who  has  no  e£Fect8  in  tbef 
hands  of  the  drawer^  it  seems  settled  in  England,  by 
the  case  of  Nicholson  v.  Gouthii,  that  the  law  with  re- 
gard to  a  promissory  note  is  di£Perent,  apd  that,  if  in 
^  164  *any  case  where  the  note  i^Tvmade  for  the  benefit  of  the 
maker,  notice  to  the  endorsor  can  be  dispensed  with,  it 
is  only  in  the  case  of  an  insolvency'  known  at  the  time 
of  endorsement. 

In  point  of  reason^  justice,  and  the  nature  of  the 
undertaking,  there  is  no  case  in  which  the  endorsor  is 
better  entitled  to  demand  strict  notice  than  in  the  case 
of  an  endorsement  for  accommodation,  the  maker  ha^ 
ving  received  the  value. 

^  This  court  is  of  opinion  that  the  circuit  court  erred 
ip  directing  the  jury  that  the  laches  of  the  plaintifis,  in 
failing  to  demand  payment  of  the  maker  of  the  note, 
and  to  give  notice  of  non-payment  to  the  endovsor,  did 
not  deprive  the  plaintiffs  of  their  remedy  against  the 
endorsor,  and,  therefore,  the  judgment  rendered  in  this 
case  is  reversed,  and  the  cause  remanded  for  further 
trial.     A  new  trial,  with  instructions,  &c. 

Judgment  reversed. 


HOPKIRK  V,  BELL. 

The  act  of     THIS  case  was  again  certified  from  the  circctit  court 
limitations  of  for  the  district  of  Virginia. 

Virgrnia  is  no 

"bar  to  a  British  creditor's  demand  on  a  promissorynote,  dated  Slat  August,  1T72,  al* 
thougli  one  of  the  plaintiffs  was  in  the  country  after  the  U'eaty  of  pea^ey  f»s.  ini784^  and 
remained  here  until  his  death  m  1785. 
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It  appeared  upon  the  ^ial,  in  addition  to  the  fatts     Hopkirk 
stated  m  the  former  repott  of  the  case,(a)  that  Andrew       B^ii, 
Johnston,  one  of  the  partners  of  the  house,  trading  un*      ' 
der  the  firm  of  Alexander  Spiers,  John  Bowman,  & 
Co.   of  whom  the  plaintiff  is   the  surviving  partner, 
came  to  this  country  after  the  treaty  of  peace  in  1 783, 
yiz.  in  the  spring  of  1784,  and  died  here  in  1785,  but 
that  no  other  partner  of  the  firm  has  been  in  this  coun- 
try at  any  time  8in<:e  the  treaty  of  peace. 

C.  Lee^  for  the  plaintiff,  cited  3  DalL  240.  242.  281. 
Ware  v.  Hylton* 
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The  Court  ordered  it  to  be  certified  as  their  opinion 
that,  under  all  the  circumstances  stated,  the  act  of 
limitations  of  Virginia  was  not  a  bar  to  the  plaintiff's 
demand  on  the  note  of  21s€  August^  1772. 

(a)  See  ante,  vol.  S.  p.  454. 


HICKS  ET  AL.  v.  ilOGERS. 

THIS  was  a  case  certified  from  the  circuit  court   inVcnnoot, 
for  the  district  of  Vermont,  the  judges  of  thatcourt(a)  ^!!Smmi  'maf 
being  opposed  in  opinion  upon  the  question,  whether  rowntain  a 
the  plaintiffs,  devisees  of  a  tract  of  land  ^o  be  equally  '^^tmenT 
ifivtded  between  them^  could,  under  the  will,  support  a 
jftint  action  of  ejectment,     llie  declaration  did  not  set    .  . 
forth  the  title  of  the  plaintiffs,  otherwise  than  by  the 
following  averment.     ^^  Of  which  tract  or  parcel  of  land, 
thcw-plaintiffs,  on  the  6th  day  of  April,  in  the  year  of  our 
Lord  Christ,  one  thousand  eight  hundred  and  four,  were 
well  seised  and  possessed  in  their  own  rights  and  so  con- 
tinued thereof  possessed  unti)  the  8th  day  of  April,  in  the 
year  last  aforesaid,  when  the  defendant,  without  law  or 
right,  and  contrary  to  the  will  of  tl}e  plaintiffs,  thereinto 

(a)  The  honourable  W.  Patenoo,  late  asaociate  justice  of  the  supreme 
•emit  of  the  United  itates,  and  the  honourable  Elijah  Paioey  district  judge. 


r 
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Hioksetai.   catered  and  ejected,  expelled^  drove  out  and  amoVedt 
Rogers.      ^^^  plainttffs  therefrom,  and  ever  since  hath,  and  still  doth 

keep  out  the  plaintiffs  from  thepremises,  taking  the  whole 

profits  to  himself,  which  is  to  the  damage  of  the  plain- 
tiffs six  hundred  dollars,  to  recover  which  and.th'e  ^quiet 
an^  peaceable  possession  of  the  said  premiseS|  and  just^ 
costs,  they  bring  this  suit."* 

•      •  .  '  '     •         ,  .      ■    '  • 

Bradley y  (of  Vermont,)  for  the  plaintiffs,  contended^  : 
1st.  That  by  the  common  \slw  oj*  Fermontj  the*  words 
*^  equally  to  be  divided  between  them'*  do  not  ii^ak^  a 
tenancy  in  common,  because  a  tenancy  in  common  is  nbt 
thereby  necessarily  implied.  Joint  heirs  in  Vermont 
hold  as  coparceners*   •      -  . 

m  155  ^d.  That  if  the  plaintiffs  are  tenants  in  common,  yet 

they  have  a  right,  by  the  common  law,  to  maintain  a  joint 
iaction  for  an  injury  to  their  lands  holden  in  common. 
(3  Bac.  Abr.  216.) 

3d.  That  even  if  the  plaintiffs  are  to  be  considered  as 
tenants  in  common,  and  could  not  by  the  commoa  law 
join  in  an  action  to  recover  possession,'  yet  by  the  statute 
of  Vermont  of  2d  of  March,  1 797,  {Laws  of  Vermont^  p. 
118*  s.  88.)  they  must  join  in  an  action  for  the  mesne  pro-> 
fits,  or  rather  no  other  action  is  given  for  the  mesne  pro- 
fits than  an  action  for  the  possession  itself,  in  which  *  the 
plaintiffs  shall  recover  the  possession  as  well  as  damages. 
The  words  of  the  act  arc,  **  and  in  every  such  action," 
(ejectment,)  "  if  judgment  be  rendered  for  the  plaintiff, 
he  shall  recover  as  i^elt  his  damage  as  the  seisin  and  pos- 
session of  the  premises."  As,  therefore,  the  action  for  the 
mesne  profits  cannot  be  severed  from  the.  action  of  eject- 
ment, and  as,  upon  every  principle  of  law,  tenants  in 
common  must  join  in  the  action  for  the  ihesne  profits,  it 
fbllow^s  that  they  must  join  in  the  possessory  action  also. 
.   The  prhiciple  has  also  beeh  adniittediiy  the  legislature 
of  Vermont,  by  the  act  of  ^i^fh  of  October ^  1806,  s*  4. 
wlwch  declares,  ^^ihat  tenants  in  common  of  any  lands, 
&e.  may  join  in  any  action  which  concerns  their  commcH^  ' 
interest  in  such  land." 

There  was  no  argument  on  the  part  of  the  defendant.- 

February  23^ 

The  Court  decided  that  the  action  was  well  brought, 
and  that  the  wiU  ought  to  be  received  in  evidence  to  sup* 
port'the  declaration. 
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♦THE  UNITED  STATES  v.  ZEBULON 

CANTRIL. 

THJS  case  va9  certified  from  the  circuit  court  of  the  The  let  of 
d^»^c^  of  Georgia^  the  opinions  of  the  judges  of  that  ^JSFS^jw, 
court  beini^  oppQ3e(l  upon  a  motion  ivk  s^rrest  of  judg-  1798,  to  pi- 
x^ent)  ijyou  a  verdict  of  ^uilfy  on  the  following  indict-  "^J[^&"^ 

meat,  viz.  -  .      thebanh^/tAt 

**  The  jurors,"  &c»  "upon  their  oath  present  that  Ze-  pnUedStatet, 
buloa  Cantril,  late,"  &c.  on  the  1st  of  January,  1806,  ^'^^^, Si 
^^  with  force  and  arms,  at  the  house  of  one  Willianv  Gib-  ^iu  not  sup- 
son,  in  the  town  of  St.  MaryV  &c.  "a  certain  false,  K2i!t"'fop**" 
forged  and  counterfeit  faper^  partly  \^ritt<sn  and  partly  knowingly  at- 
printed, /^ttr^^r^ing-  tfi  be  a  bank  bill  of  the  United  States  J^i^^  fo^* 
jor  ten  dollars^  signed  by  Thomas  Wilting^  president^  and  and  ooanlei^ 
G*  Simpson^  cashier^  dated  at  Philadelphia,  the  second  ^^  t»per» 
day  of  September,  one  thousand  eight  hundred  and  four,  beaS^^biU 
i^Y^iil^  on  demand  to  R.  Beatty  or  bearer,  with  force  of  the  United 
and  arms,  did  feloniously  uUer  and  publish  as  a-true  bank  w^^4  "^t^ 
nil  (^  tAe  United  States^  with  intent  to  defraud  the  said  dent  and  et- 
Willaam  Gibson,  and  which  said  false,  forge4  and  coun-  *^^^' 
terfeit  biU,  partly  written  and  partly  printed,  is  in  the 
words,  figures  and  letters  following,  to  wit  :'^  (here  the 
bill  was  inserted:)    "he  the  said  Zebulon  Cantril,''  ^'  at 
tbc  sajld  ^i^  of  uttering  and  publishing  the  said  false, 
forged,  an^  counterfeit  bill,  partly  written  and  partly 
print^di  there  by  him  in  form  aforesaid,  well  knowing 
the  same  so  by  him  uttered  and  published  to  be  false, 
forged  atid  counterfeited,  against  the  foi'm  of  the  statute 
in  mat  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States." 
The  reasons  assigned  in  arrest  of  judgment  were, 
!•  That  the  indictment  is  insufficient  and  repugnant,  in- 
asmuch as  it  charges  the  prisoner  with  having  uttered 
afid  published  as  true,  a  certain^iW,  forged,  and  coun- 
terfeit paper,  partly  written  and  partly  printed,  purpart- 
ing  te  be  a  bank  bill  of  the  United  States  for  ten  dollarsf 
signedhyTk^miiA  WiUing,  president,  and  G*  Simpson, 
cashier,  fco. 

*2.  Beeause  the  aet  of  congress,  passed  the  %fi5x  c£  June,        ^  j^gg 
1 798,  entided  ^  jAju  act  ta  punish  frauds  committed  o^tine 
hmk  of  the  XJmted  State^^    (vol.  4.  p.  1^2.)^^^^  which 
the  prisoner  is  indictedt  or  SQ  P^uciii  tjiereof  as  relates  to 
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United  Statei  the  chargcf  set  forth  m  the  indictnoient,  is  inconsistent,  it* 
Cantrii.      pugnant,  and,  therefore,  void. 

■    ■   '^        The  words  of  the  act  of  cbngress,  so  far  as  they  de- 
scribe the  offence  charged,  are  as  follows,  viz* 
^^  If  any  person  shall  otter  or  publish,  as  trae,  znyfake^ 
forged,  or  counterfeited  bill  or  note  issued  by  order  oftht 
president^  directots  and  company  of  the  bank  of  the  United 
States^  and  signed  by  the  president,  and  countersigned  by 
the  cashier  thereof,  with  intention  to  defraud  the  said 
corporation,  or  any  other  body  politic  or  person,  knowing 
the  same  to  be  falsely  altered,  fdrged  or  counterfeited, 
every  duch  person  shall  b^  deeriied  and  adjudged  guilty 
bf  felony,  and  being  thei-edf  coiivicted,  according  to  the 
due  course  of  law,  shall  be  setttenced,"  Sec; 
The  question  was  submitted  without  arguiiient. 

4 

February  2^. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the  court 
that  the  judgment  ought  to  be  arrested,  for  the  reasons 
assigned  in  the  record,  and  directed  the  opinion  to  be  cer* 
tified  accordingly* 

The  same  ofder  wks  niade  in  the  cade  of  The  United 
States  V.  Baylisj  for  a  similar  offence.(a) 

(a)  An  mot  of  eongreas  wm  pawed  at  tlie  lession  JSOi^lSOZ,  to  amend 
the  law  in  thia  respect. 


*  169  *STHRESHLEY  &  OBANNON  v.  tllE  UNITED 

STATES. 

•  ■      ■      •  '     • 

A  ooiieciw      THIS  #as  an  action  of  debt^  brought  by  the  United 

rf  die'united  ^^^^^  '^^  *c  district  court  of  Kentucky  district,for  the 
States,  after  penalty  of  an  official  bond  given  by  Sthre^hley,  with 
oSS^'Iim"*^  Obannon  as  his  surety,  dated  the  13th  of  Septenaber, 
authority  to  1796',.  the  conditioQ.of  which  was^  ^*  that  whereas  the 
collect  the  du-  g^id  Thbiiias  Sthreshley  is  appoipt^d,  under  the  acts  of 

ti^s  ootstand-  ^      .        j'     •       ■       •     •^«  •!  '  j»     -n    j      •  i  •      ^  ' 

log  at  the  congress  laying  duties  upon  spirits  distilled  withm  the 
time  of  his  re-  United  States,  and  upon  stills,  a  collector  of  the  re* 
which' had^fe.  venue  which  shall  or  may  arise,  by  virtue  of  the  seye- 
erued     while  ral  acts  df  ^ongress ;  to  be  Computed  from  the  first  day 

he  .  remained 

in  office^  bat  this  power  and  dttty  devoltet  upon  his  saeeessor* 
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.of  July,  17*96,  and  to  continue  until  revoked  by  the  su-    ^thrcihiey 
pervisor  within   the    counties  of  Fayette  ai^d  Clarke,  UnitedState* 
t>eing  the  first  division  of  the   first  survey  of  the  disr     j. 
trict  of  Ohio* 

"  Now  if -the  said  Thomas  Sthreshley,  his  heirs,  exr 
.eciitors  or  administrators,  shall  well  and  truly  superin- 
tend the  several  distilleries  and  stills,  and  collect  all 
other  duties  by  law  required  of  him,  as  mentioned  in 
his  8^d  coin^iission,  in  his  division;  shall  do  j^nd per- 
form all  the  several  duties  which  by  law  is  pr  shall  be 
required  !to  be  done  at  or  within  the  same;  shall  col- 
lect the  duties  arising  thereon  according  to  law,  and 
duly  account  for  and  pay  (he  same  to  the  supervisor  of 
the  said  district,  or  some  other  officer  of  the  United 
States  duly  authorized ;  then  this  obligation  to  be  void, 
or  else  io  remain  in  full  force  and  virtue.^' 

The  defendants  pleaded,  1st*  General  performance; 
and,  2dly.  That  the  appointment  of  Sthreshley  was  re- 
voked on  the  1st  of  July,  1797,  and  that  he  faithfully 
executed  and  discharged  all  the  duties  of  his  said  office 
according  to  law,  accruing  from  the  said  1st  day  of 
July,  1796,  until  the  1st  day  of  July,  1797,  ipclusive^  . 
and  all  things  relative  thereto. 

The  breach,  assigned  in  the  replication,  was,' that 
Sdireshley  ^^  flid  not  well  and  truly  account  for  and  pay 
^Ho  the  supervisor  of  the  district  in  his  said  obligation         #  \'jq 
mentioned,  or  to  any  other  officer  of  the  United  States  ^    * 

duly  authorized  to  receive  the  same,  the  several  duties 
.arising  and  accruing  within  his  said  division  during  ' 
his  continuance  in  office,  under  the  laws, of  the  United 
States  and  his  said  commission,  and  which,  by  virtue  of 
the  said  obligation  and  commission,  the   said  laws  of 
the  United  States  did  require  him  to  account  for  and 
pay  over;  .but .hath  failed  therein  and  is  in  arrear  to 
the  said  United  States  in  the  sum'  of  two  thousand  one     - 
*  hundred  and  seventy-one  dollars  and  twenty-nine  cents^ 
and  three  fourths  of :  a  cent/^^  upcfn  which  breach  an^ 
issue  was  tendered  and  joined ;  u^on  the  trial  whereof 
a  bill  of  exceptions  was  taken  by  "the  defendants  to  the 
refusal  of  the  cotut  to  admit  evidence  that  at  the  time 
of  the  revocatioii  of  liis  commission,  there  were  out- 
standing and  uncollected  by  him  duties  to  the  amount  of 
.1t^2S$  dollars  and  83  cents  which  had  accrued  durin|^ 
his  continuance  in  office,  and  which  constituted  part  ^f 


ito 
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BUirfsUej    th*  ittl;6u&t  tharged  iftg;aiti»t  llittH  atnl»  fair  tte  lyabntit. 

United  Stateg.  wh^feof  thtt  present  Buit  was  brought  ^  and  that  the  6»^ 

M    >    ■  ■  '  ftiidtf  t  had  ddiviei^rd  o^to  to  his  fiutcessor  in  a&tit 

true  accounts  of  the  sard  outstanding  duues^  for  oM^t^ 

This  eridetioe  was  rejected  under  the  opinion  dtat  the 
^fimdant,  although  his  commfesion  was  revoked,  haA 
autbori^r,  and  ixras  in  law  bound,  to  collect  a^  the  out^ 
^tan^ng  dntiea  which  had  aecriied  during  his  continu- 
ance in  ofic«. 

1  he  verdict  and  Judgment  in  the  coupt  below,  beinj^ 
in  favour  of  the  United  States,  the  defendants  brOughc 
their  writ  of  error. 

H.  MarahaUyfor  the  piaintiji  in  error ^  suggested  k 
doubt  whether  &e  bond  was  not  void,  ina^mudi  as  there 
was  no  law  iof  the  United  States  which  authorized  the 
^nperviior  to  demand  it,  <^  rei|uired  the  officer  tb  give 
it. 

■^  \  JohkbOn,  J.    How  lean  that  question  arise  upon  the 
^^lea  of  peffarmancef 
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MarshaiL  If  the  bond  is  totally  void,  it  will  not 
support  a  jod^poient  under  any  foron  of  pleading.  £fe 
did  sot,  however,  mean  to  press  the  objection* 

*The  principal  question,  vi2.  whether  the  power  of 
Ae  officer  to  odlect  die  outstanding  duties  which  had 
nccrued  wluk  he  wasJn  office,  ceased  wilh  hisreouoval, 
was  submitted  without  argument, 

•  ,  •  > 

Ba0iney  (^Att^rne^'GenervU)  referred  the  court  to  die 
laws  of  the  United  States,  vcd.  1.  p.  304.  s.  5^  6.  !€•; 
vd.  2.  p.  82.;  vol.  3.  p.  80.  421,;    and  vol.  4.p.  IM* 


Febritary^^ 

MfHSHALL,  Ch.  J!  ddivered  die  unaninious^ipinicKi 
of  the  court,  that  the  power  of  the  officer  tb  collect  Idaie 
outstanding  duties  ceas^  upon  his  removal  from  office, 
and  devolved  uppn  hb  suecessor.  Atoontraiy  convmic* 
tion  irould.be  estremely  mjurions  to  the  revenvti  ttf 


s 
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I 

fSie  Uii«^  Statee,  And  aould  not  have  been  intended    StUre^hfey 
tiy  tfac  loffialstut^*  .  ^* 

'  The  omct^r-can  only  be  liable  to  pay  over  the  money    "H- 

he  has  celleeted,  unless  he  is  charged  with  a  neglect  of  ^ 

duty  in  not  collecting. 

Ill  the  pre^nt  case  the  breach  assigned  is  for  not  patf^ 
ing^  aad  no  breath  is  assigntd  in  not  ^oJlecltng-^  the  du- 
ties. Tbft  bill  of  exceptions  shovrs  that  the  defeniknt 
Sthii^ley  had  paud  over  and  account^^d  for  all  the  du- 
ties he  had  odiected. 

-Judji^ent  reversed* 


•HUMPHREY  MARbHALL   AND    WIFE  v.  JAMES         ♦  172 

CURRIE. 

ERROR  to  the  diimict  court  of^  Kentucky,  in  asuit  Lo^  and 
in  chttbcery  in  trhich  the  plaintiffs  in  error  were  the  ort-  ^"S"^  expres- 
ginal  eoinplatnants.  The  bill  complained  that  tb^  de-  try^'£*^"»iwl 
fendlint  tiM  obtained  an  etdeir  pat^t  for  ftttid  covered  ^^  KeotuAky^ 
by  the  complainatits'  dder  entry,  and  prayed  that- the  dSU^tuffict 
defendant  mi^t  be  csompelled  to  convey  to  theaa  the  enUj  eertaii^ 
h»\  tide-  ^'^l  ^^Z 

rm  1  •  11^  cnce  to  natii- 

The  only  question  was,   whether  the  entry,  under  rai   objeets 
whidh  the  coinplaimoits  claim,  descried  the  land  wiA  "je^^^^ne**  » 

.M.   •  *.  w  •        f  1        ^*  -^^  the  entry,  ans 

tumcient  certainty;    it  was  in  these  words :  ^^  Num-  by  comparing 
her  two  hundred  and  forty  wie,  Thomas  Marshall  en-  ^^«  ^^^^ 
ters  two  thousand  acres  of  land  on  part  of  a  iniiitary  of  the^  nnes 
warrant;  number  one  thousand  three  hundred  and  forty-  ^**  ,  ^^ 
atae,  beginning^n  the  bank  of  Green  River  two  hun*  jq^^    ^ 
dredf^ie*  abffv€  a  btech  tree  marked  D.  L.  standing  on 
&e  baak  of  the  river,  a  few  poles  fodow  the  mouth  o£ 
a  bran<^,  and  a  smaS  diHanee  above  tiie  pisree  called 
&a9ef^9^  upon  the  opposite  side  of  the  tiver,  thence 
mnnitig  $outh  seventy-^ve  degrees  east,  one  thousand 
poles,  thence  north^  twenty-five  degrees  west,  and  from 
the  begiiraing  up  &e  meanders  of  the  river,  and  binding 
tfaereoB  so  far  tbstt  a  line  pardlel  to  the  first  shall  ia- 
elude  the  quantity.     Ent^ed  August  the  sixth,  one 
dxmsand  sewa  hundred  and  eighty 4bur/' 

The  material  facts  found  by  the  jury,  according  to 
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Marshall     tbe  practi^^  of  Kentucky,  were,  that  the  complainants^ 
Currie       entry  was  made  on  the  6th  of  August,  1784,  and  the 
■  defendant's  on  the  day  following.  That  the  defendant's 

patent  bears  date  on  the  14th  of  June,  1787,  and  the 
complainants'  patent  on  the  3d  of  June,  1796,  and  that 
hoth  patents  include  part  of  the  same  land*  That  the 
Green  ^her^  and  the  place  called  G/ovrrV,  werie  notor 
rious  by  those  names  before,  and  at  the  time  of  the 
complainants'  entry.  That  the  watercourse  delineated 
on  the  plat,  by  the  name  of  Biff  Branchy  is  a  branch 
•  173  running  *into  Green  River,  596  poles  above  the  place 
called  Ghver^s^  and  on  the  opposite  side  of  the  river, 
and  existed  at  the  time  of  the  entry.  That  the  beech 
tree  represented  in  the  plat,  stands  on  the  bank  of 
Green  River,  18  poles  below  the  mouth  of  the  Big 
Branchy  ^^  and  is  a  very  conspicuous  tree  \  and  that  the 
letters  1).  L.  were  marked  at  or  near  said  tree,  npoii  a 
beechj  about  November  or  December,  one  thousand 
seven  hundred. and  eighty  three;"  that  the  beginning 
comer  of  the  complainants'  survey  is  on  the  bank,  pf 
,Green  River,  200  poles  next  ^bove  the  said  beech  tree, 
marked  on  the  plat*  That  two  other  watercourses 
empty  into  the  Green  River;  one  called  Clover  lick 
creek,  below  the  Big  Branchy  and  nearer  to  Glov^er^s;  the 
other  called  Embro^s  Spring"  Branchy  above  tKe  Biff 
Branch  ;  both  of  which  are  laid  down  on  the  connected 
plat.  The  jury  also  found  that  there  is  a  small  hr^mch 
or  drain  about  250  yards  long,  running  all  the' year,  be- 
tween Clover  lick  creek  and  the  lower  line  of  die  plain- 
tiffs' survey,  besides  those  represented  on  the  plat. 
That  beech  abounds  all  along  the  bank  of  Green  River, 
-opposite  to  Glover^s  Station^  and  for  a  consideraJble  dis* 
tance  below  and  above,  except  immediately  above  and 
b^ow  the  mouth  of  the  small  branch  or  drain,  and  that 
there  .was  no  proof  that  there  was  any  beech  tree 
marked  D.  L.  standing  on  the  6th  of  August,  1784, 
(the  date  of  the  complainants'  entry,)  upon  the  bank  of 
Green  Kiver  a  few  poles  below  the  mouth  of  ^  branchy 
as  described  in  the  complainants'  entry. 

For  the  plaintiffs  in  error ^  H.  Marslvall  contended, 
that  the  entry  was  sufficiently  definite  .in  its 'description 
of  the  location,  within,  the  meaning  of  the  aq^j;  of  Vii^giDia* 

The  Green  Rioter  and  Ghver^s  were  objects  notorious, 
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htkd  respecting  which  there  is  no  dispute.     The  branch     Marshrfi 
referred  to  in  the  entry,  as  being  a  smail  distance  above      carrie. 
Chver's^  is  foupd  at  the  distance  of  596  poles,  which  was  " 

^  reasonable  distance^  according  to  the  decisions  in  the 
tases  of  Johnson  v.  Natd^  Craig"  v.  M^'Craken^  and 
Moore  v.  Watkyns^  in  Sheed*s  ReporU^  pages  390.  393* 
397.404,  405. 

*It  is  contended,  that  it  does  not  appear  that  the  letters  ^  174 
D«  L.  were  on  the  tree  on  the  6th  of  August,  1784.  But 
the  jury  have  found  that  those  letters  were  marked  on  a 
kecAj  at  or  near  the  tree  in  question,  in  December, 
1783,  from  whence  a  presumption  arises  that  they  re- 
mained on  the  tree  until  the  6th  of  August  following,  un« 
less  die  contrary  be  shown.  For  although  the  jury  have 
found  that  there  was  no  proof  of  their  being  on  the  tree^ 
on  the  6th  of  August,,  yet  they  have  not  found  that  they 
were  not,  dor  have  they  found  any  fact  to  rebut  the  pre- 
sumption arising  from  the  existence  of  the  letters  a  few 
months  before.  The  jury  must  have  meant  to  say  that 
there  was  no  positive  and  cofaclusive  proof,  otherwise 
their  last  finding  contradicts  their  first  finding,  for  the 
ptesuniption  arisifag  frbm  the  actual  existence  of  the  let* 
ters,  is  proof  until  thzt  presumption  be  removed. 

"  Aty'Or  hear^^  means  at^  unless  the  contrary  is  shown* 
Sneed^  120.  Crow  v.  Bannon* 

But  if  the  letters  were  not  on  the  tree,  there  is  still 
sufficient  certainty  in  the  location.  Green  River  and 
Glover's  are  admitted  to  be  certain,  but  it  is  said  the 
branch  is-  u.ncertain,  inasmuch  as  there  are  two  other 
branches  falling  into  Green  River,  not  far  from  Glover's. 
But  Clover  lick  creek  is  out  of  the  question,  because  the 
course  of  the  river  at  that  place  will  not  answer  to  the 
tails  of  the  entry.  Embro*8  Spring  Branch  is  further 
from  Glover's  than  the  Big  Bronchi,  and  the  nearest  branch 
which  will  satisfy  the  location  ought  to  be  taken.  The 
^maU  branch  oir  drain^  mentiohed  by  the  jury,  is  not  lo- 
cated on  the  plat,  and  therefore  we  cannot  say  where  it 
ought  to  be  placedi  But  the  jury  have  found  that  beech 
trees  do  not  abound  imtnediately  above  and  below  it,  and, 
therefore,  it  is  not  probable  that  that  was  the  branch  refer- 
red to  by  the  (entry. 

The  courts  in  Kentucky  have  always  endeavoured  to 
sustsdn  an  entry,  if  by  reasonable  construction  it  be  pos- 
kU)ie;    For  this  purpose  they  will  reject*  an  absurd  or 
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MarthtH     superfluous  caU,»  they  will  supply  a  word,  they  will  cc»i- 

Carrie,      sider  a  Call  not  proved  as  expunged,  and  although  there 

-— ^— -*    are  more  aUegatioDS  than  are  proved,  yet  if  enough  h 

provtd  to  render  the  entry  sufficiently  certain,  the  cour$ 

will  support  it. 

*  175  #To  support  these  positions,  he  cited  the  cases  of  C011- 

sella  V.  Briscowy  Kenton  v.  M^Coimel^  znd  Pawling-  v* 

JUerewether,  from  Hughes^ s  Reports^u*  15,  16*  45*  169. 

and  Gatther  v.  Tilford^  Morgan  v.  Robinson^  Bradford 

Vm  Alkn^  Craig  v.  J^nes^  Craig  v.  M^Craken^  zxid  Brown 

V.  Johnson^  ftomSnec^s  Rep.  p.  184.  278.  IQU  331.  54* 

52.  6a 

If.  Cktyy  for  the  defendant  in  error,  contended,  that 
the  beginning  of  the  location  was  uncertain,  and  therefore 
that  the  whole  entry  was  void.  It  does  not  s^pear  that 
the  letters  D.  h.  ever  were  marked  on  the  tree,  nor  that 
they  existed  on  any  tree  at  the  time  of  the  entry.  The 
whole  language  of  the  entry  is  unceruin.  ^^  A  few  poles,*^ 
^*a  smaU  distance,"  ^a  branchy*  are  expressions  too 
vague  to  support  an  entry. 

What  is  uncertain  in  point  of  fact^  is  not  a  subject  of 

construction  by  the  court.  To  support  the  complainanta*^ 

entry,  the  court  is  now  called  upon  not  to  give  a  con- 

'        struction  of  law  to  the  words  of  the  entry,  but  to  make 

a  new  entry  in  point  of  fact. 

Identity,  notoriety,  natural  objects,  are  all  wanting. 

•  » 

February  2B.  '       ,'  » 

JoENSOK,  J.  delivered  thi£  opinion  of  the  courts 
In  the  argument  of  counsel  m  this  case,  the  only  point 
which  has  bee^  thought  necessary  to  dwell  upon,  is 
the  legal  certainty  of  the  complainants'  entry.  Pursuing  - 
the  principle  that  a  plaintiff  must  recover  upon  the 
strength  of  his  own  tide,  and  not  on  the  weakness  of  his 
adversary's,  the  defendant  has  not  entered  into  any  dis- 
cussion relative  to  the  sufficiency  of  his  claim  to  the  land 

--,  question.     The    ' "'""'■ —  — »---  -- 

le  courts  of  Kentiii 
vomplainants'  entry,  m«^,  vr«vvcr  «  .^••...v..,  ^  >».,«.  *.v«r^  i» 
marked  tree  on  the  bpmi  of  the  rher^  and  a  branch  emfty^ 
ing  itself  into  the  river.  The  two  former  are  notorious, 
and  the  inquiry  is,  ^an  the  others  he  sufficiently  ascertain- 
ed with  relation  to  them*     We  are  of  opinion  that  they 
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CKtU    The  only  QbJQcticm  that  can  be  made  to  the  "■^ifleti-     MpnhAii 
tity  of  the*  tree  and  branch  with  relation  to  which  the      curric. 
coniplaiitants  have  made  their  survey,  andithe  actual  disr      ^  ^ 
laiice  of  .those  objects  above  Glover'a  Station,  the  utcer- 
twity  atteadant  upon  calling  for  a  tree  pf  which  a  large 
number  grow  along  the  banks  of  the  river,  and  the  e::^- 
istence  of  another  stream  emptying  itself  into  the  same 
river  nearer  to  Glover's  Station,  and  which  it  is  contend- 
ed will  answer  the  call. 

These  difficulties,  we  are  of  opinion,  are  all  removed 
by  considering  the  courses  called  for  by  the  complainants 
with  relation  to  .the  courses  of  the  riven 

Above  Glover's  Station,  and  until  you  reach  the  bend 
df  the  river  above  which  the  complainants'  entr>*  is  sur- 
veyed, the  course  of  the  river  is  east  and  west.  It  there 
a$6i|mes  a  different  direction^  and  its  course  is  north  and 
sou(b«  By  surveying  the  entry  at  the  point  where  the 
cotnpbinants  have  located  their  land,  it  assumes  a  shape 
ad^|iCed  to  the  cpurse  of  the  river.  At  any  point  belpw 
where  it  is  situated,  and  until  you  reach  the  place  called 
Glover's  Station,  it  is  impossible  that  it  can  be  located. 
ThisorcunpiStaiice  is  sufficient,  in  our  opinion,  to  establish 
die  branch  whigh  was  called  for,  as  it  is  the  first  you  meet 
with  above  the  bend ;  and  when  that  is  ascertained,  there 
is  no  longer  any  difficulty  in  locating  the  complainants' 
land* 

The  jury  find,  that  the  tree  called  for  is  very  conspicu- 
ous, and  that  previous  to  the  date  of  the  complainants' 
entry  a  tree  very  near  the  spot  where  that  is  situated  was 
marked  D*  L.  Although  a  tree  of  a  particular  species, 
at  a  distance  not  precisely  limited,  may  be  uncertain 
where  that  tree  abounds,  the  impression  of  a  certain 
m^rk  upon  such  a  tree  is  a  sufficient  identification,  when 
accompanied  with  the  other  circumstances  of  this  case,' 
which  might  have  been  resorted  to  by  a  subsequent  loca- 
tor to  prove- the  identity  of  this  tree. 

In  giving  this  opinion  the  court  is  not  uninfluenced  by  an 
anxiety  to  save  the  early  estates  acquired  in  that  country* 
Such  was  the  lauty  of  the  rules  upon  which  the  rights  of 
in<fividual9  depended  under, the  land  laws  of  Virginia, 
that  this  court  feels  a  strong  sense  of  the  necessity  of  libe-  *  177 
raUty  in.  deciding' upon  the  validity  of  entries. 
VoA-IV.       -  X, 
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ManhftU  The  couit,  therefore,  reverses  the  decree  of  the  dis- 

Carrie.       trict  court,  and  decrees  a  conveyance,  to  be  executed 

-  by  the  defendant  to  the  eomplainants,  of  that  part  of 

the  land  contained  in  his  patent  which  is  included  in 

the  complainants'  survey,  and  that  each  party  pay  their 

.own  costs. 

Decree  reversed. 


VIERS  AND  WIFE  v.  MONTGOMERY. 

A  court  of  ERROR  to  the  district  court  of  Kentucky,  in  a  suit 
fnte^re"  be-  ^"  chancery  brought  originally  by  Montgomery  against 
tweenadonee  W.  M.  Viers  and  Patsy  his  wife,  late  Patsy  Henly,  to 
deed,*"  and  **a  compel  the  latter  to  convey  to  the  former  the  legal 
devisee  under  estate  in  Certain  lands  in  Kentucky,  which  one  Ebenezer 
do^or  ^b^^a  ^^oo^s»  ^^"^^^  deceased,  conveyed,  by  deeds  dated  the 
oaa^e*^'  where  10th  of  November,  1791,  to  the  defendant's  wife, 
Uiere  is  no  while  a  widow,  and  which  Brooks,  by  his  last  will,  de- 
"  *  vised   to   the    complainant    Montgomery.      The   bill 

charged  that  the  only  consideration  of  the  deeds  from 
Brooks  to  Patsy  Henly  was,  that  she  should  "  take  him 
as  her  husband,"  which  she  refused  to  do,  but  inter- 
married with  the  defendant,  W.  M.  Viers.  It  did  not 
aver  that  the  complainant  was  of  kin  to  the  deceased, 
or  that  he  had  any  equitable  claim  other  than  as  a  de- 
visee. Nor  did  it  charge  the  defendant  Patsy  with  any 
promise  of  marriage,  or  any  breach  of  such  a  promise, 
nor  with  fraud  in  obtaining  the  deeds.  The  will  of 
Brooks,  referred  to  in  the  bill,  calls  the  complainant  his 
friend  and  cousin*  The  deeds  were  of  bargain  and 
sale  in  fee,  and  purported  to  be  in  consideration  of 
1,100/.  Virginia  currency,  and  contained  a  warranty 
against  Brooks,  and  all  claiming  under  him. 
*  178  .  *^^^  answer  of  the  defendants  denied,  that  the  con- 

sideration  of  the  deeds  was  as  stated  in  the  bill,  and 
avers  that  the  defendant  Patsy,  although  solicited,  al- 
ways refused  to  make  any  promise  of  marriage  to  the 
deceased ;  that  he  often  pressed  her  to  accept  his  land, 
which  she  for  some  time  declined ;  that  he  declared  he 
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did  not  expect  any  consideration,  but  wished  her  to  re-       Vien 
ceive  it  as  a  gift,  and  that  he  did  not  expect  she  woald  j^^^^^I^^^ 

many  him*  ' 

It  alleged'  that  Brooks  had  boarded  in  her  house 
some  months,  where  he  had  been  kindly  and  hospita- 
bly treated,  without  any  charge  being  made  against 
him,  and  suggested  that  this,  together  with  the  affection 
which  he  entertained  for  her,  but  which  she  always 
discQuntenanbed,  were  his  motives  for  giving  her  the 
land.  'That  she  at  last,  by  the  advice  of  her  friends, 
accepted  it, .  and  that  when  he  had  executed  the  deeds 
he  voluntarily  declared  himself  to  be  fully  satisfied,  in 
the  presence  of  the  subscribin'g  witnesses. 

The  facts  found  by  the  jury  were,  that  the  defendant 
Patsy,  by  her  conduct  to  the  deceased,  induced  him  to 
suppose  that  she  would. marry  him,  and  that  this  en- 
couragement or  inducement  was  the  only  consideration 
she-  gave  for  the  land^  except  his  boarding ;  but  that 
she  never  made  him  any  promise  of  marriage.  I'hat 
he  had  urged  her  to  accept  the  land  before  she  agreed 
to  take  it,  and  had  declared  to  her  that  he  did  not  ex- 
pect to  receive  any  consideration  from  her,  but  wished 
her  to  accept  it  as  a  gift;  and  that  at  the  time  he  ex- 
ecuted the  deeds,  he  declared  he  did  not  expect  that 
she  would  marry  him.  That  she  was  advised  by  her 
friends  to  take  the  land  before  she  agreed  to  accept  it; 
and  that,  after  the  execution  of  the  deeds,  she  offered 
t»  return  to  him  the.  land,  but  he  would  not  receive  it* 

That  Brooks  boarded  in  her  house,  and  never  paid 
her  any  thing  therefor,  except. the  land.  The  jury,  also 
found  the  will  of  the  deceased,  and  the  devise  to  the 
complainant. 

The  decree  of  the  court  below,  upon  argument,  was, 
that  the  defendants  should  convey  the  land  to.  the 
complainant,  and  that  the  complainant  should  pay  the 
defendants  the  amount  of  Brooks's  board,  and  the 
taxes  which  had  been  paid  by  the  defendants,  with  in- 
terest. ^ 

♦Which  decree  was,  by  this  court,  without  arguinent,         *  179 
reversedi  and  the  complainant's  bill  dismissed,  with 
costs.' 

Decree  reversed. 
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DIGGS  AND  KEITH  v.  WOLCOTT. 

ihf  ^^thitfd     THIS  was  an  appeal  from  a  decree  of  the  circuit 
Statet  cannot  court  for  the  district  of  Connecticut,  in  a 'suit  in  chan^ 

ffore  cOTrt  '  The  appellants,  Diggs  &f  Keith^  had  commenced  a 
suit  at  law  against  Alexander  Woicott^  the  appellee^  in' 
the  county  court  for  the  county  of  Middlesex;  in  the 
state  of  Connecticut,  upon  two  promissory  notes  given 
by  Wolcott  to  one  Richard  Matthewst  for  the  purchase 
of  lands  in  Virginia,  and  by  him  endorsed  t&  the  ap- 
pellants ;  whereupon  Wolcott  filed  a  bill  in  chancery  m 
.  the  superior  court  of  the  state,  against  the  appellants 
Diggs  Csf  Keiths  and  also  against  Robert  Toung  and 
Richard  Matthews^  praying  that  Diggs  is?  Keith  might 
be  compelled  to  give  up  the  two  notes  to  be  cancelled, 
or  be  perpetually  enjoined  from  proceeding  at  law  for 
the  recovery  thereof,  &c. 

This  suit  in  chancery  was  removed  by  the  appel'- 
lants  from  the  state  court  into  the  circuit  dburt  of  the 
United  States  for  the  district  of  Connecticut^  where  it 
was  decreed  that  Diggs  &  Keith  should,  on  or  before 
a  certain  day,  deliver  the  notes  to  the  clerk  of  the 
court,  and  in  default  thereof  should  forfeit  and  pay  to 
Wolcott  1 ,500  doRars  ;  and  that  they  should  be  fierpei^ 
tually  enjoined^  fkcf.  and  thvii  Robert  Toung  shovld  repay* 
to  the  appellee  the  amoniift  of  pHotiparand  interest 
whi^ch  the  laiter  had  paid  on  acc^mnt'ofUbe  purchase 
of  the  lands  ;  and  that  the  appiellecr  should  ^deliver  up 
to  the  Q^lerk  the  surveys  of  the  lands,  and  the  bond  w 
conveyance ;  and  in  default  thereof  should  pay  to*  i?» 
Toung  the  sum  of  20,000  dollar^* 

*  180  ''^The  case  was  argued  upon  itsmertts  bfC.  L^'SiMf 

Swanh^  for  the  appellants,  and  by  P*  Bi  Kekfy  ftrr  tbp' 
appellee  ;  but  the  court  being  of  opinion  that  a  circmt' 
court  of  the  United  States  had  not  jurisdiction  to' elt- 
join  proceedings  in  a  state  court. 

Reversed  the  decre^. 
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WOODt;.LIDE. 
ERROR  to  the   circuit   court  for  the    district  of 'fajTritofcr- 

^  .  ror  be  senred 

Oeorgia*  before  the  re- 

The  writ  of  error  was  dated  the  23d  of  December,  t<»™  d*y.  >t 
1805,  and  returnable  to  February  term,  1806;  the  ci-  S%ed^aftS,' 
tatiou  also  bore  the  same  date,  aiid  commanded  the  de-  even  at  a  sub* 
fendaat  in  error  to  appear  at  the  same  term.  The  JS^^Ae***^ 
writ  of '  error  was  filed  in  the  clerk's  office  of  the  court  pearanoe  of 
below  oil  the  same  23d  of  December.  The  judg-  f^^  .^  ^*^^ 
ment  belorw  was  not  signed  unjtil  the  4th  day  of  Janu-  waives  all  ob. 
ary,  1B06.  The  writ  of  error  was  not  returned  andi®®^®«l  *?^^« 
filed  in  the  clerk's  qffice  of  the  supreme  court  until  the  tiie  fetorlnf  ° 
18th  of  March,  1806,  after  the  court  had  closed  its  ses-  The  serTioeof 

a  writ  6f  error 
won.  ig  the  lodgior 

a  copy  thereof 

P.  B.  Key,  for  the  plaintiff  in  error,  suggested  that  f/rse  party*Ui" 
in  such  a  case  the  ^rit  of  error  oueht  to  be  dismissed  the  office   of 

wherethe 

The  Court,  however,  inclined  to  be  of  a  contrary  J^^^I^JS'  ^*' 
opinion,  but  informed  Key  that  they  would  give  him 
an  opportunity  to  show  the  contrary. 

On  a  subsequent  day  he  contended  that  the  writ 
could  not  be  returned  at  any  other  term  than  that  to 
which  it  was  returnable,  and  to  which  the  defendant  in 
error  had  been  cited  to  appear.  After  the  expiration 
of  the  te/m  it  was  void.  The  execution  of  a  writ  of 
error  is  the  sending  up  the  record  according  to  its  com- 
mand, and  to  send  the  record  up  at  another  term  is  no 
execution  of  the  writ. 

♦He  relied  upon  the  case  of  Biair  v.  Miller,  in  this         *  181 
court,  4t  DalL  21.  as  being  decisive. 

February  28. 

The  Chief  yustice  stated  that  there  had  been  some 
difference  of  opinion  among  the  judges,  which  arose 
from  their  not  understanding  perfecdy  the  facts  of  the 
case. 

If  the  writ  of  error  had  been  served  when  it  was  not 
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Wood 

V. 

Lide. 


in  force,  (that  is,  after  its  return  day,)  such  service 
would  have  been  void.  But  if  sensed  while  in  force,  a 
return  afterwards  will  be  good. 

The  service  of  a  writ  of  error  is  the  lodging  a  copy- 
thereof  for  the  adverse  party  in  the  office  of  Uie  clerk 
of  the  court  where  the  judgment  was  rendered.  Law9 
U.  S.  vol.  1.  p.  63.  s.  23. 

If  it  be  so  served  before  the  return  day,  the  ser- 
vice is  good. 

In  the  case  cited  from  4  DaiL  it  does  not  appear 
which  party  made  the  motion,  nor  whether  there  vras 
an  appearance  for  the  opposite  party. 

In  the  present  case,  the  writ  of  error  having  been 
served  when  in  full  forte,  and  the  writ  of  error  returned 
although  not  at  the  first  term,  the  appearance  of  the  de- 
fendant in  error  has  waived  all  objection  to  the  irregu- 
larity of  the  return. 

*  The  judgment  was  affirmed. 

(fj**  Note.  No  notice  was  taken  of  the  fact  that  the 
writ  of  error  was  served  before  the  judgment  below  wm 
signed. 
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ThefoUowing  Judges  attended  at  this  term^  viz. 

THE  HONOURABLE  JOHN  MARSHALL,  chief  justice. 

The  honourable  WILLIAM  GUSHING, 

The  honourable  SAMUEL  CHASE, 

The  honourable  BUSHROD  WASHINGTON, 

The  honourable  WILLIAM  JOHNSON,  . 

The  honourable  BROCKHOLST  LIVINGSTON, 

AMD 

The  honourable  THOMAS  TODD,* 
C^SAR  A.  RODNEY,  Attomey-General. 


ASSOCIATE 
JXJ^TICBS. 


*  The  appointment  of  Judge  Todd  was  under  the  act  of  congress  of 
24th  of  February,  1807,  directing  that  the  supreme  court  should  con- 
nst  of  1^  chief  justice  and  six  associate  justices. 
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FITZSIMMONS  v.  THE  NEWPORT  INSURANCE 

COMPANY. 

ERROR  to  the  circuit  court  of  the  district  of  Rhode  PersUting  m 
Island,  in  an  action  upon  a  policy  of  insurance  on  the  ^J*  enter'*** 
brig  John^  warranted  American  property,  from  Charlea-  blockaded 
touy  South  Carolina^  to  CadtZy  captured  by  a  British  ship  ^^jn  j^^^Dt 
of  war  on  the  16th  of  July,  1800,  carried  into  Gibral-  attempting  to 
tar,  and  there  condemned  on  the  26th  day  of  August  ®  q^^  ^i^^^ 
following.     The  cause  of  condemnation,  set  forth  in  ther  a  foreign 
the  sentence,  was,  •  that  the  brig  was  "  cleared  out  for  »entence     of 
Cadizy  a  port  actually  blockaded,"  and  that  the  master  be"  conclusive 
*^ persisted  in  his  intention  of  entering  that  port,  fl/?e?r  e^Wen«einan 
warning  from  the  blockading  force  not  to  do  so,  in  di-  Jhe^underwli- 
rect  breach  and  violation  of  the  blockade  thereby  noti'  tew  ? 
fied.^'^    On  the  trial  in  the  court  below,  the  jury  found  a 
special  verdict,  stating,  among  other  things,  that  the 
blockade  of  Cadiz  was  not  known  at  Charleston  when 
the  John  sailed  from  thence,  and  that  the  first  notice  the 
master  had  was  from  the  blockading  squadron,  who 
brought  to  the  brig,  and  warned  the  master  not  to  pro-^ 
ceed  to,   nor  attempt  to  enter,  the  port  of  Cadiz,  and 
endorsed  his  register ;   but  the  master  had  no  notice  of 
such  endorsement  upon  his  register  until  after  the  con- 
demnation.    The  mate  and  some  of  the  seamen  were 
taken  out,  and  a  prizemaster  and  British   seamen  put 
on  board.     She  was  det;ained  by  the  'i^blockading  squa-         ^  j^gg 
dron  from  the  16th  to  the  27th  of  July,  when  the  mas- 
ter was  ordered  on  board  the  admiral's  ship,  and  told, 
•'  We  have  thoughts  of  setting  you  at  liberty,  and  in  case 
we  do,  and  deliver  you   your  vessel  and  papers,  wha^ 
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Fitztimmons   coursc  Will  you  stccr,  or  what  port  wiU  you  proceed 
for  ?"    To  which  the  master  answered,  that  in  case  he 
got  no  new  orders,  he  should  continue  to  steer  by  his 
old  ones.  The  admiral  then  said,  "  That  .will  be,  I  sup- 
pose, for  Cadiz.*'    To  which  the  master  replied, "  Cer- 
tainly, unless  I  have  new  orders."      Upon  which  the 
admiral  said,  "  That  is  suflicient ;  I  shall  send  you  to 
Gibraltar    for   adjudication.*'    Whereupon   the  bri^, 
without  being  liberated,  Was   sent  into  Gibraltar,  and 
condemned  on  the  grounds  stated  in   the    sentence. 
The  libel  and  proceedings  in  the  viceadmiralty  are 
found  by  the  special  verdict.     An  appeal  was  prayed 
and  granted  from  the  viceadmiralty  court,  but  it  does 
/  not  appear  to  have  been  prosecuted.    The  judgment 
in  the  court  below  was  fof  the  original  defendants. 

This  cause  was  several  times  argued,  having  been 
pending  in  this  court  ever  sincfe  the  yeir  1803, 

It  was  now  argued  by  Dallas  and  C  Leif,  for  tW 
plaintiff  in  error,  and  by  Ratvk,  for  the  defendants. 

Argument  for  the  plaihtiiF  in  error. 
^  1.  The  plaintiiF  is  entitled  in  the  present  ^ttionto 
support  his  claim  by  the  irUih  of  the  ciCse,  in  opposi- 
tion t;o  xhtfalselnood  of  the  sentence. 

2..  The  cause  expressly  asdgned  for  confdemnilig  llie 
vessel  is  not  a  lawful  cause  of  condemhatibh,  tiested  by 
the  law  of  nations,  or  by  the  treaty  between  this  coun- 
try and  Great  Britain. 

I.  The  question  of  conclui^iveness  of  ft  foreign  sen- 
tence of  a  court  of  admiralty,  in  k  case  of  insurance, 
has  never  yet  beien  settled  ib  this  tourt.  It  is  tea  ihr 
tegra* 

In  a  question  of  principle,  atid  Where  this  court  is 
bound  by  no  authority  br  precedent,  it  will  tidte  the 
path  which  leads  to  justice.  ^ 

*  187  *^*^*  ^^'^  ^^^*  ^^  ^tand  upon  geherdl  principfos  ?  , 

By  what  principle  are  We  bound  to  enforce  a  foreign 
judginent  ?  Not  thit  of  comity  and  recijprdcity ;  for 
^  that'  would  often  be  to  sanction  gross  erh>r  and  palpst- 
ble  injustice ;  but  upon  the  principle  of  public  poHi^ 
mi.  cohtenibhce,  and  this  can  e!itend  no  further  than  i^ 
necessary  to  quiet  the  title  to  the  thing  acqiiik'ed  i^der 
such  a  sentence.    So  far  as  the  tiide  to  the  thibg  Itself 
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ift  conG«med,  a  foreign  sentence  n^ust  be  considered  as  F*t>ummoii9 
conclusive,  but  no  further.     A  foreign  municipal  judgr  i^^wport  im. 
ment,  when  brought  into  cgir  courts  to  be  enforced,  is        Co. 
only  primfl  facie  evidence;  but  when  act  up  as  a  de-    '" 
fence  it  is  conclusive,  because  it  is  the  decision  of  that 
tribunal  to  which  the  plaintiff  has  chosen  to  resort.     It 
is,  therefore,  conclusive  against  him,  but  not  in  his  fa«* 
m>ur. 

Judgments  upon  attachments,  which  change  the  pro- 
perty of  the  thing  attached^  are  conclusive  as  to  the 
title  of  the  thing,  but  not  as  to  the  question  of  debt  be- 
tween the  principal  creditor  and  debtor. 

Why  shojuld  a  sentence  of  condemnation  as  prize  be 
.conclusive  in  a  suit  for   indemnity  against  capture? 
Public  policy  is  not  concerned  in  the  question  whether 
the  insurer  or  the  insured  should  bear  the  loss. 

The  underwriter  promises  indemnity  against  capture 
and  its  effects,  if  the  property  be  neutral.  The  as- 
sured warrants  the  neutrality^  but  not  the  acquittal  in  a 
foreign  prize  court.  He  is  bound  to  sue,  labour  and 
travel  for  the  benefit  of  the  underwriter  in  this  case  as 
well  as  in  others.  But  the  loss  by  capture  and  condem- 
nation is  the  very  peril  insured  against ;  and  all  tlie  as- 
sured is  bound  to  do,  is  to  prove  that  his  property  was 
really  neutral ;  he  does  not  take  upon  himself  the  risk 
of  the  injustice  of  foreign  courts^  any  more  than  die 
injustice  of  a^y  other  department  of  a  foreign  govern- 
ment. What  is  it  but  the  injustice  of  belligerent  na- 
tions which  i^akes  a  difference  between  a  war  risk  and 
a  peace  risk  upon  neutral  property  ?  And  what  con- 
solation is  it  to  the  insured  that  his  property  is  lost  by 
tlie  injustice  of  a  court,  rather  than  by  that  of  the  ex- 
ecutive power  ?  All  that  is  required  of  him  is  good 
faith  i  he  does  not  ^answer  for  the  good  faith  of  a  fo-  *  188 
reign  tribunal;*  a  tribunal,  too,  whose  decisions  are-pro- 
fessedly  not  founded  upon  the  principles  of  abstract 
right,  but  upon  the  will  of  the  sovereign. 

The  capture  alone  gives  the  right  to  abandon,  and, 
cpnsequently,  to  recover  for  a  total  loss.  The  subset 
quent  claim  and  litigation  is,  in  truth,  by  and  for  the 
benefit  of  the  underwriter.  The  assured  is  only  bound 
to  prov^  the  neutrality  in  the  suit  between  the  under- 
writer and  himself.    . 

The  doctrine  that  all  the  world  are  parties  to  a  suit 


188  SUPREME  COURT  U.  S. 

Titxnoimoiii  upoii  a  question  of  prize  is  a  mere  Jietion%  and  is  never 
Newport  fall,  supplied  to  anjr  question  but  that  of  the  title  to  the  thing 
Co.         itself* 
"  2d.  How  does  the  principle  stand  upon  precedents 

of  other  nations. 

Upon  a  question  of  general  law,  or  the  law  of  na- 
tionsy  we  are  not  to  look  to  the  practice  of  one  nation 
only.  We  are  as  much  bound  by  the  precedents  of 
France,  as  we  are  by  those  of  England  since  our  revo- 
lution. 

In  France^  we  are  told  by  Emerigon,  the  sentence 
of  a  foreign  prize  court  is  not  conclusive  upon  collate** 
ral  cases.  It  6nly  protects  the  title  to  the  property  ac- 
quired under  it. 

In  England^  a  system  has  been  rused ;  but  like  an 
inverted  cone,  it  rests  only  on  a  single  point.  The 
case  of  Hughes  v*  Cornelius^  reported  in  2  Shower^ 
232.  T.  Raym»  473.  and  Siin*  59.  is  the  only  baMS 
upon  which  the  fabric  is  erected.  This  case  only  de« 
cides,  what  we  admit,  that  a  foreign  sentence  is  conclu- 
sive as  to  the  title  in  the  thing  itself*  This  is  the  only 
reported  case,  prior  to  the  revolution;  and  thus  the 
quesfion  remsuned  until  the  case  of  Bemardi  v.  Moi^ 
teux^  Doug.  57 S.  which  was  decided  in  the  year  1781. 
The  point  of  that  decision  was,  that  a  sentence  of  con- 
demnation by  a  foreign  court  of  admiralty  was  not 
conclusive  evidence  of  a  breach  of  the  warranty  of 
neutrality,  if  the  sentence  does  not  appear  to  have  pro- 
m  189  .  ceeded  upon  that  ground.  ^Pari,  p.  365.  has  given 
the  result  of  all  the  cases,  and  deduces  this  general 
doctrine. 

,  1.  ^^  That  wherever  the  ground  of  the  sentence  is 
•manifest,  and  it  appears  to  have  proceeded  expressly 
upon  the  point  in  issue  between  the  parties ;"  or 

2.>^*  Wherever  the  sentence  is  general^  and  no  spe- 
cial ground  is  stated,  there  it  shall  be  conclusive  and 
binding,  and  the  court  here  will  not  take  upon  them- 
selves, in  a  collateral  way,  to  rview  the  proceedings 
of  at  forum  having  competent  jurisdiction  of  the  subject 
matter." 

3.  ^^  But  if  the  sentence  be  so  ambigupus  arid  doubt- 
ful that  it  is  difficult  to  say  on  what  ground  the  decision 
turned;"  or^ 

4.  ^^  If  there  be  colour  jto  suppose  that  the  court 
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abroad  proceeded  upon  matter  not  relevant  to  the  mat-  Fitzsimmoos 
ter  in  issue^  there  evidence  will  be  allowed  in  order  to  Newport  Im. 
explain."     And,  Co> 

5.  *•  If  the  sentence,  upon  the  face  of  it,  be  mani-  ^'"•""'^ 
festty  against  law  and  justice,  or  be  contradictory,  the 
insured  shall  not  be  deprived  of  his  indemnity;  be- 
cause, to  use  the  words  of  Mn  Justice  Buller^  any.de- 
tenuon  by  particular  ordinances  or  decrees,  which  con-' 
travene,  or  do  not  form  a  part  of  the  law  oif  nations,  is 
a  risk  within  a  policy  of  insurance." 

The  counsel  for  the  plaintiff  commented  at  large 
upon  the  cases  of  Salouci  v.  yohnson^  Parky  362.  Lo- 
thian  v.  Henderson^  3  Bos*  £s?  Pull.  516.  Geyefyv^ 
Aguiktr^  7  T.  R.  681.  Gar r els  v.  K^nstngton^  B  T.  P. 
230.  Calvert  v.  Bovill,  7  T.  P.  526.  Ktndersly  v. 
Chase^  in  the  cockpit,  decided  by  Sir  W.  Grant,  Park^ 
363.  5th  ed.  Mayne  v.  Walter^  Park^  363.  Pollard  v. 
Beiiy  8  r.  P.  134.  Bird  v.  Appleton,  8  T.  P.  563. 
Price  V.  Bell,  1  East,  663.  Bearing  v.  Christie,  5 
East,  398.  Baring  v.  Clagett^  3  Bos.  &f  Pull.  212. 
and  8  T.  R.  192.  Christie  v.  Secretan,  from  all  which 
they  drew  the  conclusuon  that  according  to  English 
precedents,  which,  however,  they  denied  to  be  autho-  % 
rities  in  this  court,  except  the  *case  of  Hughes  v.  Cor-  %  j^gQ 
nelius,  a  foreign  sentence  of  condemnation  is  not  con- 
clusive evidence  of  the  want  of  neutral  character,  un- 
less it  proceeds  upon  a  ground  warranted  by  the  law  of 
nations,  or  by  treaties  between  the  countries  of  the  cap- 
tor and  the  captured. 

3d.  As  to  domestic  precedents^  they  are  not  decisive. 
In  New-York  the  law  is  finally  settled  against  the  con- 
clusiveness. 1  AT.  T.  Cases  in  Error,  7.  2  iNT.  2*.  Cases. 
in  Error y  2X7 •  3  M  T.  T.  R.  213.  240.  But  in  the 
supreme  court  of  Pennsyluania  the  question  is  still  sub 
judice,  as  it  is  in  most  of  the  other  states. 

II.  The  cause  expressly  assigned  for  c<||^emnation 
is  not  a  lawful  cause^  either  under  the  law  of  nations, 
or  the  treaty  between  this  country  and  Great  Britain. 

The  capture  itself  was  a  total  loss>  and  gave  the 
right  to  abandon.  At  the  time  of  abandonment  there 
was  no  restitution. 

1'he  sentence  is  not  a  decree  of  enemy  property,  nor 
generally  as  lawful  prize,  but  it  is  a  condemnation  on 
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FiiitiimBow  special  grounds.    U  That  she  was  cleflured  out  for  Ca^ 
Kevpott  Int.  diZy  a  port  actually  blockaded;   8.  That,  the  master 
Co.       persisted  in  his  intention  of  entering  that  port,  aftejr 
"     warning  from  the  blockading  force  npt  to  do  so^  in  di- 
rect breach  and  violation  of  the  blockade. 

It  is  not  stated  that  the  blockade  w»b  known  at  die 
time  of  her  sailing,  nor  that  any  aitemp^  was  m^de  to 
enter  Cadiz  after  notice.  The  special  vqrdict  finds 
that  the  blockade  did  not  exist  at  the  time  of  her  sail*- 
ing ;  and  that  after  being  verbally  notified  of  the  blocks 
ade,  the  vessel  was  at  no  time  at  liberty,  so  that  she 
could  have  attempted  to  enter  the  port»  That  ahbough 
the  register  was  endorsed,  yet  the  master  had  naknow« 
ledge  of  it  until  after  his  arrival  at  Gibraltar^ 

The  offence  charged  is  persisting  in  an  intension 
to  do  what  he  had  no  power  to  do*  This  intention 
is  inferred  from  the  conversation  between  the  mas* 
ter  and  the  admiral,  which  is  detailed  in  the  special 
verdict,  and  which,  on  the  part  of  the  Utter,  was  iasi- 
^  191  dious,  and  calculated  to  *entrs^.  From  the  effect  of 
such  conversations  it  was  the  duty  of  the  court  to  pro- 
tect the  master.  1  Roh.  T.  The  JUercurius.  The  an* 
swer  of  the  master  was  honest,  simple  and  proper  i 
*^  that  in  case  he  got  no  new  orders,  he  should  steer  by 
his  old  ones."  This  was  no  more  than  his  duty*  Those 
new  orders,  if  given  by  the  admiral,  would  have  been 
obeyed,  and  would  have  justified  the  master  in  liis  de- 
viation. 

But  even  an  intention  to  violate  a  blockade,  unless 
followed  by  som^  arr,  such  as  sailing  with  that  intent, 
&c.  is  no  cause  of  condemnation  under  the  htw  of  nn- 
tions.  Maley  v.  Shattucij  ante^  vol.  3*  p.  488.  The 
Betsey^  1  Rob.  280.  The  Spes  and  Irene^  5  Rob.  76. 
The  Shepherdess^  5  Rot.  d35.  Fattel,  b.  3.  s.  11/. 
The  Vrow  Judith^  1  Rob:  128.  The  Cohtmtiay  X  Rob. 
130.  The  ¥row  JoHannay  2  Rob.  91.  The  Neptunus^ 
2  Rob.  92.  95,  96.  The  Appollo,  5  Rob.  256.  The 
Columbia  J  1  N.  T.  Cases  in  Error  ^  7.  1  Rob.  130.  3 
N.  T.  T.  R.  226. 

If  the  intention  be  not  a  cause  of  condemnation  un- 
der the  law  of  nations,  much  less  is  it  under  the  Bri- 
tish treaty,  article  18.  {Laws  U.  S.  vol.  2.  p.  484*)  the 
words  of  which  are,  *^  And  whereas  it  frequently  hap- 
pens that  vessels  sail  for  a  port  or  place  belonging  to  > 
^     6 
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an  eneny^  vMi<>Ut  koo#ing  that  th^  sfame  is  either  ht*  Fitniteinoiis 
sieged,  blockaclbd  or  invested,  it  is  agreed  that  cver^'  New^jort  loi^ 
y«toel  9o  cirouanstanced  ^may  be  turned  away  from  subh  ,      Co. 
port  ot  placte^  but  she  shall  not  be  detailied,  nor  her    " 
cargo,  if  iiot  contraband,  be  confiscated,  unWs,  afier 
notice^  she  ^kall  again  aHempt  to  hxttr ;  but  she  shall  be 
pemnMed  ta  go  to  any  e!^r  port  or  ]dace  she  may 
think  prtjper." 

If  condemned  without  .dn  dUempt^  the  sentence  of 
eobdeoniation  is  hot  warranted  by  the  treaty,  and,  th^te-. 
fore,  does  not'fabify  the  warranty  of  neutt'ality^  a,  T. 
S.  434.  PoUard  v.  Bell.  6  T.  R.  5§2.  &rdy.  Appktoru 
1  Eaat^  i663.  Price  v.  Belt.  5  East,  898.  Baring  v. 
ChrUHe.     1  N.  QT.  Cases  in  Error,  7.    3  N.  T.   T.  H. 

Argwnentfar  the  defendants  in  error.  , 
This  court  can  only  decide  what  the  law  is,  not  what 
it  ought  to>e. 

#We  conteiid  for  three  points.  4^  \g2 

t.  That  the  vessel  was  justly  condemned  for  at- 
tempting to  break  the  blockade. 

2.  That  the  sentence  is  conclusive  evidence  of  the 
£su:t» 

3.  That  the  condemnation  was  the  consequence  of 
the  improper  act  of  the  master,  for  ?vrhich  the  under* 
writers  are  not  liable. 

1.  The  first  point  is  not  denied,  if  the  fact  be  that 
liners  was  tfn  tatempt  to  break  the  blockade.(a) 

A  verbid^  notice  to  the  master  was  as  good  ^s  if  it 
had  been4n  writiiifg,  because  he  could  himself  see  that 
a  blockade  de  facto  existed. 

An  ''attem^is  a  conclusion  from  a  variety  bf  facts 
and  circuihstantes.  1  B09.  i^  Pull.  185.  A  persist* 
iflg  in  the  intention  ^fter  warning;  a  public  open 
avowal  of  thftt  ifntentibn  ^hen  he  had  the  offer  of  his 
liberty  to  go  to  iiny  port  bnt  Cadiz,  amounted  to  an  at- 
tempt to  bi^ak  the  blockade.  The  British  squadron 
coold  ndt  have  suffered  him  to  go  off  with  such  decta- 

(lO  J^^^eM^oflbrad  to  read  thedepotUiima and  tfvidenee fiontAkied  in  tbe 
proeeedim  of  the  vioeadmiralty,  which  were  referred  to  by  the  special 
veroUt,  and  of  %hich  a  cony  was  thereto  annexed. 

fiat  fA^ -eb^f  Mdp^d'liim,  sayiiig  that  th^  prdeeedin|8in  tfae^ieead* 
miralty  conrt  were  oAly  matter  of  evidence  to  the  jory^  into  which  this 
eoQrt  coold  not  look. 
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Fiuttmmons  rations.     He  had  no  right  to  demand  orders  from  ther 
Newport  Ins.  British  admiral,  nor  had  the  latter  a  right  to  give  them. 
Co.        He  could  not  direct  him  to  what  port  to  go^    The 
""^""^    master  was  bound  to  act  according  to  his  best  discre- 
tion in  such  a  case.     The  only  orders  which  the  Bri- 
tish commander  could  give  were  not  to  go  to' Cadiz. 

It  was  a  continuance  (after  notice)  of  the  original 
attempt  to  enter  the  port,  which  was  made  before  no- 
tice.    1  Rob.  123.     5  Rob.  256. 

2.  The  sentence  is  conclusive  evidence  against  the 
plaintiff. 
*  193  *This  point  is  not  now  to  be  decided  on  principles 

^  of  policy  or  comity,  but  upon  principles  of  law  long 
established  and  settled.  .  It  has  been  the  fasUon  ta 
consider  this  as  a  modern  principle,  fabricated  upon 
national  motives  of  interest  since  the  revolution. 

But  it  rests  on  principles  of  a  much  earlier  date.  It 
is  found  in  existence  at  earlier  periods,  when  the  com- 
merce of  England  was  in  its  infancy.  It  is  the  appli- 
cation only  which  is  modem. 

In  the  "  case  of  copyhold  leases^'^  4  Co,  29.  a.  it  was 
decided,  that  the  sentence  of  the  ecclesiastical  court 
(dissolving  the  marriage  was  conclusive  evidence  that 
^  the  first  marriage  was  void,  and  that  the  issue  of  the 

second  marKagt:  was  legitimate.  So  in  Kenn^s  CasCy 
'  7  Co.  42,  43.  it  was  holden,  ^^  that  the  sentence*'*  of  the 
ecclesiastical  judge  ^^  should  conclude  as  long  as  it  re- 
mained in  force."  So  in  Buller^s  N.  P.  244.  it  is  said, 
^^  In  an  action  upon  a  policy  of  insurancey  with  a  war- 
ranty that  the  ship  was  Swedish^  the  sentence  of  a 
'  French  admiralty  court  condemning  the  ship  as  Eng'lish 

property,  was  holden  conclusive  evidence.  This  case 
IS  taken  from  The  Theory  of  Evidence^  published  in 
1761,  and,  consequently,  was  before  our  revolution.  It 
seems  to  be  the  first  case  xioticed  in  the  books>  where 
the  principle  was  applied  to  a  case  of  insurance.  The 
C2LSC  of  Fernandes  v.  De  Costa^  Parky  X77rt7^*  was  in 
.the  4M  year  of  George  All.  long  before  oik*,  revolution. 
In  that  case  the  sentence  of  the  French  prize  court 
was  holden  to  be  conclusive  evidence  in  favour  of  the 
underwriter.  The  couhsel  cited  also  Carth.  225. 
Jones  V.  BoWy  where  the  sentence  of  the  spiritual  court 
was  holden  to  be  conclusive.  Also  the  Duchess  of 
Kingston's  Casey  11  State  Trialsy  and  the  case  of  Moses 
V.  M'Fherlany  2  Burr>  1005.  and  Walier  v.  Witter^ 
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Dwg.  1.     Galbrakh  y.  ATevHp  Doug.  $.  in  mU.    Ur4  ^tvammm 
Xam^s  Frincfjffles  9f  JE^mty^  ,a69~3rf  •  )?ewp^n  Im. 

Haw  stood  lEhe  cases  l^fore  ilhe.  revolution.  The  Co- 
prtBciple  of  law  v«s  fixed  mid  ge^e^al ;  ^od  all  ikhe 
later  deqisioiis  are  but  applieau<ms  of  the  principle  ^9 
pardcular  cases.  Qace  ad^ait  the  <case  of  Hughes  y* 
GBnuGuB  to  be  lav,  aad  the  whole  doctriiis,  to  ijbe  «xr 
t«it  *to  vhich  it  has  been  carried  in  England,  flows  ^s  ^  194 
a  Becessary  ocHis^quence.  As  between  the  p0rUf9  it  is 
admitted  to  be  conciusive,  and  as  to  Mr  titie  to  the 
things  tlie  <|A»£«tioin  is  at  rest.  The  plaiiitiff  in  this  caa^ 
wnpmrty  to  die  suit  in  the  yicendmiralty  at  Gibraltar. 
^e  is  bound  by  the  sentence  at  all  eyents,  howiever  it 
might  j^e  with  regard  to  anotber  person  As  to  him  it 
has  ipasaed  a4  nem  judtcatam.^  If  ithe  property  in  the 
thing  has  passed,  why  not  the  tide  to  iifis  value  ?  Th^ 
title  is  as  much  gone  fcom  the  underwriter  as  it  is  from 
the  assured.  He  is  equally  precluded  from  the  chance 
of  recovery  and  from  the  benefit  of  the  abandonment. 
By  the  sentence  the  property  is  changed.  It  is  not  by 
an  act  of  arbitrary  power,  or  of  auperior  force*  or  by 
an  act  of  legislation,  but  by  the  judgment  <tf  a  couit  of 
cwipetentj  pequlioTj  and  exclusive  jurisdiction*  For 
a&Mmg  nations,  the  court  of  the  captor  is  as  much  a 
court  of  peculiar  and  exclusive  jurisdiction  of  ^e 
^uestiflii  of  prize,  as  the  ecclesiastical  courts  are  in 
England  ,of  ecclesiastical  causes. 

It  is  the  adjudication  of  a  court  to  whose  jurisdiction 
he  has  .submitted,  by  putting  in  his  claim,  and  before 
wkAch  he  was  bound  to  support  the  neutr^ty  of  the 
pra»perty,  in  order  to  give  him  a  right  to  recover  against 
"dMe  miderwriters«  7%ey  do  not  undertake  to  support 
ibe  nsutrality  of  the  property.  That  is  entirely  his 
buaincss,  and  if  be  fails  to  do  so,  and  by  that  means 
the  fifvperty  is  lost,  the  loss  must  fall  upoii  him. 

It  is  ^  less  importance  which  way  the  question 
is  decided,  than  that  it  should  be  settkiL  When  the 
law  is  once  ascer^ined,  merchants  and  underwriters 
will  make  their  contracts  accordingly,  and  provide 
-against  the  eflfoct  of  foveiga  Beatrices,  if  they  think 


The  warranty  of  neutrality  necessarily  refers  to  the 
4eot8ipii  of  foreign  prize  courts.  Neutrality  is  a  ques- 
tion iKidaaA  to  diat  of  prize,  whioh  nm  be  tried  only 
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in  a  foreign  court,  because  it  can  only  be  tried  in  a 
Newport  Ini.  court  of  the  belligerent  captor,  and  our  own  courts  are 
Co.        the  courts  of  a  neutral  nation.     Courts  of  prize  are 
"""""^     courts  of  the  law  of  nations,  and  their  decisions  upon 
questions  arising  under  the  law  of  nations,  are  to  be 
•  195         ^'considered  as  the  judgments   of   domestic   courts. 
The  question  of  neutrality  is  always  expected  to  be 
agitated  ^in  a  foreign  tribunal.     The  underwriters  do 
not  take  upon  themselves  the  risk  of  condemnation  for 
»    want  of  the  neutral  character,  and  it  is  to  protect  them 
from  that  risk  that  t<ie  warranty  of  neutrality  is  insert- 
ed.    But  if  the   sentence  is   conclusive   to   prevent 
them  from  all  chance  of  recovering  the  property,  and 
not  conclusive  in  their  favour  against  the  claim  of  the 
assured,  the  warranty  of  neutrality  would  afford  them 
no  protection  from  the  risk  against  which  it  was  the 
understanding  of  the  parties  that  they  should  be  pro- 
tected. , 

The  counsel  then  went  into  an  Examination  of  the 
cases  of  Rapalje  v.  Emory ^  2  DaU.  51.  231.  PenPiallow 
v.  Doane^  3  DaU.  85.  88.  116..  Vasaev.  Baliy  %  DaU. 
270.  VandenheuvePs  Cascy  2  N.  T.  Cases  in  Error,  226. 
and  Maley  v.  Shaituck^  3  Cranch,  488.  to  show  that  the 

S;eneral  inclination  of  the  courts  in  this  country  was  in 
iavour  of  the  conclusiveness  of  a  foreign  sentence. 

They  also  examined  the  cases  of  Bemardi  v.  Mot- 
teux^  Doug.  575,  Barztllai  v.  Lewisy  Park,  358.  Sa- 
huci  V.  Woodmas^  Park,  360.  Geyer  v.  Aguilar,  7  T. 
R.  681.  Christie  v.  Secretan,  8  T.  R.  192.  Kinders- 
ley  V.  phase.  Park,  363.  (o).  5th  edit.  Lothian  v.  ffen- 
derson,  3  Bos.  &f  PulL  499.  Baring  v.  Royal  Ex.  Ins. 
Co.,  5  East,  99.  Mayne  v.  Walter,  Doug.  363.  Pollard 
y.  Bell,  8  T.  R.  434.  Bird  v.  Appleton,  5  T.  R.  562. 
Price  V.  Bell,  1  East,  663.  and  Bolton  v.  Gladstone,  5 
East,  155.  not  only  to  show  how  far  the  doctrine  has 
been  extended  in  England,  but  to  prove  by  the  declara- 
tions of  the  judges  that  the  principle,  as  appliedi  to  insu- 
rance cases,  was  adopted  and  undisputed  before  our  se- 
paration, from  Great  Britain. 

3.  The  condemnation  was  the  consequence  of  the  im- 
proper act  of  the.  master,  for  which  the  underwriters  are 
not  answerable. 

Underwriters  are  not  liable  for  a  loss  proceeding  from 
negligence  or  misconduct  of  the  master,  unless  it  amount 
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%o  barratry*     Parif  24«    .1  Emerigony  364.  373*  *40U  Fitssimmonf 
441.    2  Vahriy  79.     7  T.  R.  16a     4  DalL  294.  and  the  „      ^   , 
cawofCrcyv.  Jfy^r*,MS.  Ncwigt  inr. 

Argument^  in  reply* 

1.  The  master  of  the  vessel  made  no  attempt  to  enter 
Cadiz  after  notice.  He  never  had  the  power,  because 
he  never  had  the  possession  of  his  vessel  after  the  warn- 
ing. An  attempt  consists  of  an  act  as  well  as  of  an 
intent*  But  here  there  is  evidence  of  an  intent  only. 
All  the  cases  cited  show  some  act  done  with  the  intent 
to  enter. 

2.  As  to  the  question  of  conclusiveness ;  all  the  cases 
cited  from  4  and  7  Co.^  Carthew^  and  2  Burrow^  were 
domestic  sentences.  The  case  cited  from  BulL  N»  P. 
and  The  Theory  of  Evidence^  is  of  no  authority.  It 
does  not  appear  when,  nor  where,  nor  by  whom,  it  was 
decided.  The  book  is  anonymous,  and  refers  only  to 
the  case  of  Hughes  v.  Cornelius^  2  Shower^  232.  which 
does  not  support  it.  The  case  of  Fernandes  v.  De  Costa 
is  not  against  us.  There  the  sentence  was  supported  by 
an  answer  in  chancery  of  the  plaindiF,  and  left  to  the 
jury  by  Lord  Mansfield,  with  the  other  evidence ;  and 
the  pUdntiff  was  permitted  to  give  evidence  to  show  the 
ship  was  Portuguese,  as  warranted.  The  case  of  Ro" 
palje  v.  Emory  was  a  foreign  attachment,  and  the  only 
decision  upon  it  was  to  give  validity  to  the  title  of  the  - 
property  condemned.  In  the  case  of  Vasse  v.  Ball^  the 
court  did  not  decide  the  sentence  to  be  conclusive,  but 
went  into  an  examination  of  its  merits. 

The  common  law  courts  have  exclusive  jurisdiction 
of  questions  of  insurance,  and  wherever  the  question 
of  neutrality  is  necessarily  involved  in  a  question  of  in- 
surance, they  have  as  complete  jurisdiction  to  try  the 
question  of  neutrality,  as  a  court  of  prize  has.  That 
court  which  has  jurisdiction  of  the  principal  question, 
has  necessarily  jurisdiction  of  all  incidental  questions. 
The  underwriter  takes  upon  himself  the  risk  of  unlaw': 
ful  capture,  and  the  court  which  is  to  decide  upon  hiif 
liability  in  the  particular  case,  must  necessarily  decidi^ 
whether  the  capture  were  lawful  or  not ;  and  if  found 
to  be  unlawful,  the  plaindff  must  recover. 

*3.  No  words  of  die  master  could  amount  to  such        ^  197 
conduct,  as  would  exonerate  the  underwriters.     He  4id 
no  act  whatever. 
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Oo.  Marshall,  Ch.  J.  (all  the  seven  judges  being  pre>- 

'"■"■"'^     sent)  delivered  the  opinion  of  the  court  as  follows :  viz* 

This  suit  is  instituted  to  recover  from  the  underwri- 
ters the  amount  of  a  policy  insuring  the  brig  John,  oa 
a  voyage  from  Charleston  to  Cadiz.  The  vessel  was 
captured  on  her  passage  by  a  British  squadron  then 
bipckading  that  port,  was  sent  into  Gibraltar  for  adjudf*- 
cation,  and  was  there  condemned  by  the  court  of  vice- 
admiralty  as  lawful  prize.  The  assured  warrants  the 
ship  to  be  American  property ;  and  the  defence  is,  that 
this  warranty  is  conclusively  falsified  by  the  sentence  of 
condemnation. 

The  points  made  for  the  consideration  of  the  court 

are, 

1.  Is  the  sentence  of  a  foreign  court  of  admiralty  con- 
clusive evidence,  in  an  action  against  the  underwriters, 
of  the  facts  it  professes  to  decide  ?     If  so, 

2.  Does  this  sentence  upon  its  face,  falsify  the  wamUN 
ty  contained  in  the  policy  \     If  not, 

3«  Does  the  special  verdict  exhibit  facts  which  falsify 
the  warranty  ? 

The  question  on  the  conclusiveness  of  a  sentence  of 
a  foreign  court  of  admiralty  having,  been  more  than  once 
elaborately  argued,  the  court  reluctantly  avoids  a  deci- 
sion of  it  at  present*  But  there  are  particular,  reasons 
which  restrain  one  of  the  judges  from  giving  an  opinion 
on  that  point,  and  another  case  has  been  mentioned,  in 
which  it  is  said  to  constitute  the  sole  question.  In  that 
case,  it  will  of  course  be  determined. 
*  198  ^Passing  over  the  consideration  of  the  first  point, 

ihereforef  the  court  proceeded  to  inquire  whether  this 
cAuse  could  be  decided  on  the  second  and  third  points. 

Admitting  for  the  present  that  the  sentence  of  a  fo- 
reign court  of  admiralty  is  conclusive,  with  respect  to 
what  it  professes  to  decide,  does  this  sentence  falsify  the 
warranty  contained  in  this  policy,  that  the  brig  John  is 
.     American  property  ? 

The  sentence  declares  *^the  said  brig  to  have  been 
cleared  out  for  Cadiz,  a  port  actually  blockaded  by  the 
arms  of  Qur  sovereign  lord  the  king,  and  that  the  master 
of  said  iMig  persisted  in  his  intention  of  entering  that 
port,  after  warning  from  die  blockading  force  not  to  dd 
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«(»,  in  a  direct  bareach  and  violadoii  of  the  blockade  there^ 

by  notified*"  viewport  Ini. 

The  sentence,  then,  does  not  deny  the  brig  to  have  Ck*. 
been  American  property.  But  it  is  contended  by  the  """"*-"~ 
couBselfor  the  underwriters,  that  a  ship  warranted  to 
be  American  is  impliedly  Warranted  to  conduct  herself 
during  the  voyage  as  an  American,-  and  that  an  attempt 
to  enter  a  blockaded  port,  knowing  it  to  be  blockaded^ 
forfeits  that  character. 

This  position  cannot  be  controverted* 

It  remains,  then,  to  inquire,  whether  the  sentence 
proves  the  brig  John  to  have  violated  the  laws  of  block- 
ade ;  that  is,  whether  the  cause  of  condemnation  is  al- 
leged in  such  terms  as  to  show  that  the  vessel  had  for- 
feited her  neutral  character,  or  in  such  terms  as  to  show 
its  insufficiency  to  support  the  sentence. 

The  &ct  of  clearing  out  for  a  blockaded  port,  is  in  it- 
self innocent,  unless  it  be  accompanied  with  knowledge 
of  the  blockade.  The  clearance,  therefore,  is  not  con* 
sidered  as  the  offence ;  the  persisting  in  the  intention  to 
enter  that  port,  after  warning  by  the  blockading  force,  is 
the  ground  of  the  sentence. 

la  this  intention  (evidenced  by  no  fact  whatever)  a 
breach  of  blockade?  This  question  is  to  be  decided  by 
*a  lefei^nce  to  the  law  of  nations,  and  to  the  treaty  be-  "^ 

tween  the  United  States  and.  Great  Britain. 

Vattely  b.  3.  s.  1 77*  says,  ^^  All  commerce  is  entirely 
prohibited  with  a  besieged  town.  If  I  lay  siege  to  a 
place,  or  only  form  the  blockade,  I  have  a  right  to  hin- 
der any  one  from  entering,  and  to  treat  as  an  enemy 
whoever  attempts  to  enter  the  place,  or  carry  any  thing 
to  the  besieged,  without  my  leave." 

The  right  to  treat  the  vessel  as  an  enemy  is  declared, 
by  Vattel,  to  be  founded  on  the  attempt  to  enter,  and 
certainly  Uiis  attempt  must  be  made  by  a  person  know- 

But  this  subject  has  been  precisely  regulated  t^  the 
treaty  between  the  United  States  and  Great  Britain^ 
which  was  in  force  when  this  condemnation  took  place* 
That  treaty  contains  the  following  clause : 

^  And  whereas  it  frequently  happens  that  vessels  sail 
for  a  port  or  place  belonging  to  an  enemy,  without 
kaowmg  that  the  same. is  either  besieged, Kockaded  or 
inveatcid;  it  is  agreed  that  every  vessel  sq  circumstan* 
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Fitznmmons   ced  may  be  turned  away  from  such  port  or  place,  but 

Newport  Ids.  she  shall  not  be  detained,  nor  her  cargo,  if  not  contra- 

Ca.        band,  be  confiscated,  unless  after  notice  she  shall  ag'ain 

.  attempt  to  enter;  but  she  shall  be  permitted  to  goto  any 

other  port  or  place  she  may  think  proper." 

This  treaty  is  conceived  to  be  a  correct  exposition  of 
the  law  of  nations  ;•  certainly  it  is  admitted  by  the  par- 
ties to  it,  as  between  themselves,  to  be  a  correct  expo- 
sition of  that  law,  or  to  constitute  a  rule  in  the  place  of 
it. 

Neither  the  law  of  nations  nor  the  treaty  admits  of 
the  condemnation  of  the  neutral  vessel  for  the  intention 
to  enter  a  blockaded  port,  unconnected  with  any  fact. 
Sailing  for  a  blockaded  port,  knowing  it  to  be  blockaded, 
has  been  in  some  English  cases  construed  into  an  at- 
tempt to  enter  that  port,  and  has,  therefore,  been  -adjudg- 
ed a  breach  of  the  blockade  from  the  departure  of  the 
^  200  vessel.  ^Without  giving  any  opinion  on  that  point,  it 
may  be  observed,  that  in  such  cases  the  fact  of  sailings 
is  coupled  with  the  intention^  and  the  sentence  of  con- 
demnation is  founded  on  an  actual  breach  of  blockade. 
The  cause  assigned  for  condemnation  would  be  a  justi- 
fiable cause,  and  it  would  be  for  the  foreign  court  alone 
to  determine  whether  the  testimony  supported  the  alle* 
gation  that  the  blockade  was  broken.  Had  this  sen- 
tence averred  that  the  brig  John  had  broken  the  block- 
ade,* or  had  attempted  to  eater  the  port  of  Cadiz  after 
warning  from  the  blockading  force,  the  cause  of  con- 
demnation would  have  been  justifiable,  and  widiout  con- 
troverting the  conclusiveness  of  the  sentence,  the  as- 
sured could  not  have  entered  into  any  inquiry  respect- 
ing the  conduct  of  the  vessel.  But  this  is  not  the  lan- 
guage of  the  sentence.  An  attempt  to  enter  the  port 
of  Cadiz  is  not  alleged,  but  persisting  in  the  intention, 
after  being  warned  not  to  enter  it,  is  alleged  as  the 
cause  of  condemnation.  This  is  not  a  good  cause  un- 
der the  treaty.  It  is  impossible  to  read  that  instru- 
ment without  perceiving  a  clear  intention  in  the  parties 
to  it,  that  after  notice  of  the  blockade,  an  attempt  to 
enter  the  port  must  be  made,  in  order  to  subject  the 
vessel  to  confiscation.  By  the  language  of  the  treaty 
it  would  appear  that  a  second  attempt,  after  receiving 
notice,  must  be  made,  in  order  to  constitute  the  oflence 
which  will  justify  a  confiscation*  ^^  It  if  agreedi"  says 
1 
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that  instrument,  **  that  every  vessel  so  circumstanced"  FHzsimmoQs 
(that  is,  every  vessel  sailing  for  a  blockaded  port,  with-  Newpoi-tlns. 
out  knowledge  of  the  blockade)  ^^  may  be  turned  away        Cob 
from  such  port  or  place,  but  she  shall  not  be  detained,     — — 
nor  her  cargo,  if  not  contraband,  be  confiscated,  unless, 
after  notice,  she  shall  again  attempt  to  enter." 

These  words  strongly  impori  a  stipulation  that  there 
shall  be  a  free  agency  on  the  part  of  the  commander  of 
the  vessel,  after  receiving  notice  of  the  blockade,  and  that 
there  shall  be  no  detention  nor  condemnation,  unless,  in 
the  exercise  of  that  free  agency,  a  second  attempt  to 
enter  the  invested  place  shall  be  niade. 

It  cannot  be  necessary  to  state  that  testimony  which  ^ 
would  amount  to  evidence  of  such  second  attempt. 
Lingering  about  the  place,  as  if  watching  for  an  oppor- 
tunity *to  sail  into  it,  or  the  single  circumstance  of  not  ^  201 
making  immediately  for  some  other  port,  or  possibly 
obstinate  and  deterniined  declarations  of  a  resolution  to 
break  the  blockade,  might  be  evidence  of  an  attempt, 
after  warning,  to  enter  the  blockaded  port.  But  whe- 
ther these  circumstances,  or  others,  may  or  may^  not 
amount  to  evidence  of  the  offence,  the  offence  itself  is 
attempting  again  to  enter,  and  ^^  unless,  after  notice, 
she  shall  again  attempt  to  enter,"  the  two  nations  ex- 
pressly stipulate  ^^  that  she  shall  not  be  detained,  nor 
her  cargo,  if  not  contraband,  be  confiscated."  It  would 
seem  as  if,  aware  of  the  excesses  which  might  be  jus- 
tified, by  converting  intention  into  oflfence,  the  Ameri- 
can negotiator  had  required  the  union  of  fact  with  in- 
tention to  constitute  the  breach  of  a  blockade. 

The  cause  of  condenination,  then,  as  described  iii 
this  sentence,  is  one  which,  by  express  compact  between 
the  United  States  and  Great  Britain,  is  an  insufficient 
cause,  unless  the  intention  was  manifested  in  such  man- 
ner as,  in  fair  construction,  to  be  equivalent  to  ah  at- 
tempt to  enter  Cadiz,  after  knowledge  of  the  blockade. - 
This  not  being  proved  by  the  sentence  itself,  the  par- 
ties are  let  in  to  other  evidence. 

However  conclusive,  then,  the  sentence  may  be,  of  ^ 
the  particular  facts  which  it  alleges,  those  facts  not 
amounting,  ir(  themselves,  to  a  justifiable  cause  of  con- 
demnation, the  court  must  look  into  the  special  verdict, 
which  explains  what  is  uncertain  in  the  sentence.  The 
special  verdict  shows  that  the  vessel  was  seized  on  her 
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Fituimmoiui  approaching  the  port  of  Cadiz,  without  previous  know- 
Newport  Ins.  ledge  of  the  blockade;  that  she  never  was  turned  away) 
Co.        and  *•  permitted  to  go  to  any  other  port  or  place ;"  that 
"^"■"""^    she  was  "  detained^'  for  several  days,  and  then  sent  in 
for  adjudication,  without  being  ever  put  into  the  pes* 
session  of  her  captain  and  crew,   so  a§  to  enable  h^r 
either  *^  asain  to  attempt  to  etoter*'  the  port  of  Cadiz, 
or  to  sail  for  some  other  port;  that  while  thus  detain-  . 
ed,  the  commander  of  the  blockading  squadron  drew 
the  captain  of  the  John  into  a  conversation  which  must 
be  termed  insidious,  since  its  object  was  to  trepan  him 
into  expressions  which  might  foe  construed  into  evidence 
of  «i  intention  to  sail  for  Cadiz,  should  he  be  liberated; 
^  30Si        ^thAt  availing  himself  of  some  equiinocal,  unguarded, 
and,  perhaps,  indiscreet,  answers  on  the  part  of  the  cap- 
tain, the  vessel  was  sent  in  for  adjudication;  and  on 
those  expressions  was  condemned* 

This  court  is  of  opinion  that  these  facts  do  not 
amount  to  an  attempt  again  to  enter  the  port  of  Cadiz, 
and,  therefore,  do  not  amount,  under  the  treaty  between 
the  United  States  and  Great  Britain,  to  a  breach  of  the 
blockade  of  Cadiz.  The  sentence  of  the  court  of  vice* 
admiralty  in  Gibraltar,  therefore,  is  not  considered  M 
falsifying  the  warranty  that  the  brig  John  was  Aaaericaa 
property,  or  as  disabling  the  assured  from  recovering 
against  the  underwriters  in  this  action,  and  the  testi- 
mony in  the  case  shows  that  the  blockade  was  not  bro- 
ken. 

The  judgment  of  the  circuit  court  is  to  be  reversed, 
with  cost's,  and  it  is  to  be  certified  to  that  court,  that 
.  judgment  is  to  be  entered  on  the  special  verdict  Cor  the 
plaintiff. 

Judgjnent  reversed. 
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MARSHALL  v.  THE  DELAWARE  INSURANCE 

COMPANY. 

ERROR  to  the  circuit  court  for  the  district  of  Penn-  The  right  of 
sylvantai  in  an  action  for  a  total  loss,  on  a  policy  of  in-  ^^^  insured  to 
siirance  on  the  Brpff  Rolla,  her  cargo  and  freight.  J^^"  ^^^^ 

The  material  facts  stated,  were,  that  the  Bri^Rollay  a  i^otai  lost,  de^ 
neutral  vessel,  while  prosequting  the  voyage  insured,  5^^*^*^^"^^^! 
was  captured  by  a  belligerent  cruiser,  and  libelled  as  the/acfatthe 
prize  of  war.  On  the  9th  of  July,  1806,  a  final  sen-  ^^^  ^  ^^ 
tcnce  in  favour  of  the  vessel  and  cargo  was.  passed,  and  don^  and*  not 
on  the  t9th  of  the  same  month,  about  1  o'clock  *P.  MJ  ^v^  ^**«  "tate 
restitution  was  made.  On  the  inh  of  July  the  as-  ««^  *^cZ 
sured  in  ^New-York  received  information  of  the  cap-  ^eii. 
•  ture,  and  immediately  gave  orders  to  his  agent  in  Phi*  *  203 
ladelphia  to  abandon  to  the  underwriters.  In  pursu-  The  techni- 
ance  of  these  orders  the  offer  to  abandon  was  made  arising  from 
on  the  morning  of  the  19th.  capture,  cea- 

The  judgment  of  the  court  below  was  for  the  defend^  Ifelr^eof  re^ 

ants.  titation,       al- 

though    that    . 
♦       '  •  '  •/«•  decree      majT 

HopkinSOn^  for  the  plaintiff.  not  have  heen 

The  question  in  this  case  is,  whether  the  plaintiff  is  l^T"^^^  f^ 
entitled   to  recover  for  a  totai^  or  only  for  a  partial  the  offer  to 

loss.  abandon. 

Theproceeds  of  the  cargo  have  been  received  by  the 
plaintiff,  who  sold  the  same  for  account  of  the  under- 
writers, if  they  will  receive  them. 

If  the  abandonment  was  made  before  the  restoration 
in  fact  of  the  cargo  to  the  captain  on  the  19th  of  July, 
the  plaintiff  has  a  right  to  recover,  for  a  total  loss,  ac- 
cording to  the  decision  in  Rhinelander^s  Case^  at  last 
term,  (mtey  p*  41.) 

The  plaintiff  having  shown  a  total  loss,  by  the  cap« 
ture,  it  is  incumbent  on  the  defendants  to  show  that  the 
property  was  restored  before  the  abandonment.  On 
the  17th  the  plaintiff  received  information,  of  the  cap* 
ture;  on  the  18th  he  wrote  and  put  into  the  postoffice 
at  New- York,  the  letter  to  his  agent  in  Philadelphia, 
directing  the  abandonment  to  be  made ;  on  the  19th  it 
was  received  in  Philadelphia,  and  the  abandonment  of- 
fered*   The  abandonment  must  relate  to  the  1 8th,  when 

Vol.  IV.  A  a 


a03  SUPREME  €X>URT  V.  S. 

MarahaU    the  plaintiff  wrote  his  letter  aad  made  his  election  to 

Debvlre  Im.  ^^baodon.     Abandonment  is  an  ear  parte  act,  and  if  the 

Go.        plaintiff  has  a  right  to  abandon  at  the  time  wheii  he 

*"""*""*    elects  and  offers  to  abandon,  the  defendants  are  liable 

from  that  time.     No  consent  is  necessary  on  the  part 

d  the  defendants*    The  plaintiff  was  bound  from  the 

date  of  his  letter;  and  the  defendants  must  be  equaUy 

bound. 

But  although  the  property  may  have  been  in  fact  re- 
stored before  the  abandonment,  if  that  restoration  was 
unknown  to  the  plaintiff,  it  is  yet  an  undecided  ques* 
tion,  whether  the  abandonment  is  not  valid. 
*  20.4  ^The  opinion  of  lord  MctnafiBld  in  Hamilion  v*  Men-- 

dfSy  unlike  the  opinions  of  that  great  man,  is  confused 
and  contradictory,  sometimes  making  the  question,  of 
right  to  ^andon  depend  upon  the  state  of  the  infiimia« 
tion«  and  sometimes  on  the  fact  itself. 

It  is  not  reasonable  that  the  insured  should  be  bound 
to  abandon  upon  receipt  of  the  first  intelligence,  ud 
yet  the  underwriter  be  permitted  to  take  adyantaffe  of 
subsequent  events.  There  would  be  no  mutuality  in 
this  principle.  It  would  be  ruinous  to  merchants  uus 
to  be  kept  out  of  their  money.  Besides,  the  contract 
is  for  indemnity,  and  there  tan  be  no  fairer  mode  of  as- 
certaining the  indemnity  than  to  give  the  underwriters 
the  thing  itself,  subject  to  the  chance  of  recovery,  and 
let  them  pay  the  price.  If  the  thing  is  restored,  and  goes 
to  a  good  market,  the  underwriters  derive  the  benefit;  if 
a  loss  happens,  it  is  what  they  are  bound  by  their  con- 
tract  to  sustain.  But  as  to  the  state  of  the  fact  itself, 
we  contend  Uiat  there  was  no  actual  restoration  of  die 
property  before  the  offer  to  abandon.  If  there  was, 
it  is  for  >them  to  show  it.  The  ofnu  probandi  is  on 
them. 

If  it  is  necessary  to  the  justice  of  the  case,  the  court 
will  divide  the  day,  and  ascertain  which  event  did  first 
actually  happen.    3  Burrow^  1434.  Combe  v.  Pi//. 

Dalk»  and  Rawle^  contra,  contended, 
That  the  peril  being  at  an  end,  at  the  time  of  die  offer 
to  abandon,  the  plaintiff  cannot  recover  for  a  total  loss, 
unless  the  consequences  of  the  capture  created  a  total 
loss  either  in  fact  or  in  law. 
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The  peril  by  capture  #as  at  aa  end  oq  the  9th  of  Jtt<»     Manindi 
ly,  whes  die  final  decree  of  restitutieo  was  pronoun*  oeUwIVe  ins. 
ced  in  the  court  of  dernier  resort*  Ca 

The  right  to  restitution  was  consuimmate,  and  the  - 
authority  to  restore  absolute*  What  remained  was 
mere  matter  of  form.  The  vessel  and  cargo  were  in 
die  hands  of  the  public  officer,  who  held  the  same, 
.  after  the  decree,  in  trust  for  the  owner.  There  was 
no  longer  any  hostile  or  adverse  possession*  The  pro- 
perty was  in  no  danger  of  condemnation,  or  even  of 
further  detention* 

^The  state  of  the  facty  and  not  of  the  informatiof§^        m  205 
is  the  test  of  the  right  to  abandon.     If  intelligence 
were  the  test,  any  idle  vague  rumour  might  compel  the 
underwriters  to  pay  a  total  loss  when,  the  property  was 
in  fact  in  perfect. safe^  the  whole  time* 

The  contract  is,  that  the  property  shall  not  perish  by 
the  peril,  not  that  it  shall  not  encmmier  the  peril.  A 
atonti  may  injure  it,  but  if  the  injury  does  not  exceed 
half  the  value,  and  the  voyage  be  not  broken  up,  it  is 
not  a '  total:  loss*  The  underwriters  are  only  bound  to 
pay  the  partial  loss*  It  is  a  contract  of  indemnity  only; 
dieUabiUty  of  the  defendants,  therefore,  must  depend  on 
the  state  of  the  fact,  and  not  of  the  intelligence*  jPari, 
77. 155*  160.  144,  145,  146*  148.  152.  156*  16r.  E$p. 
CcuU.  P.  237.  jI^ Masters  V.  Skoplhred.  RhineUmderv. 
Jnsm  Co.  ofPenmylvania^  (antej  p.  42.)  Dutilffh  v.  Gatliff^ 
cited  in  Rhinehnder'^s  Case^X  JSf^  T.  Cases  in  Err  or y  21, 
22.     1  Jpbtis.  Rep.  205* 

It  is  not  contended  that  the  consequences  of  the  cap- 
ture created  a  total  loss,  either  in  fact  or  in  law*  The 
espenses,  pillage,  and  damage  did  not  amount  to  more 
than  one  fourth  of  the  insured  value,  and  these  the  un- 
derwriters are  willing  to  pay.  The  vessel  arrived 
at  her  destined  port  She  performed  the  voyage  in* 
anred. 

IngersolU  in  reply. 

It  is  said  that  the  restitution  is  to  be  considered  as 
referring  back  to  the  time  of  the  decree ;  but  that  point 
was  otherwise  decided  in  the  case  of  Dutilgh  v.  Gatliffy 
in  the  supreme  court  of  Pennsylvania*  It  was  there  , 
decided  that  although  at  the  time  of  the  offer  to  aban* 
don,  there  was  a  decree  of  restitution,  yet  as  that  de- 
cree was  not  known  to  the  party  who  offered  to  aban* 


205  SUPREME  COURT  U.  S. 

Manhdi      don«  and  as  in  fact  the  property  was  then,  in  possession 
Delaware  Itte.  ^^  ^^^  captors,  the  insured  had  a  right  -to  recover  for  a 
Co.        total  loss.  ,  / 

February  23. 

MARSHAI.L,  Ch.  J.  after  stating  the  facts  of  die  case 
as  above,  delivered   Uie  opifnion  of  the  court  as  fol* 
lows: 
^  206  ''^The  question  submitted  to  the  consideration  of  the 

court  is  this:    is  the  assured  entitled  to  recover  for  a 
partial  or  for  a  total  loss  ? 

In  support  of  the  claim  for  a  total  loss,  two  points 
have  been  made : 

1st.  That  the  state  of  information  at  the  time  of  the' 
/  abandonment,  not  the  state  of  the  fact,  must  decide  the 

right  of  the  assured  to  abandon. 

If  this  be  otherwise,  then,  it  is  contended, 

2d..  That  the  right  to  abandon  is  coextensive  w^fhthe 
^   detention,  which  continued  until  restitution  was  made 
in  fact,  and  that  restitution  in  fact,  though  made  on  the 
same  day,  was  posterior  in  point  of  time  to  the  aban- 
donment. 

1.  Does  the  right  to  abandon  depend  on  the  fact,  or 
on  the  information  of  the  parties  ? 

The  right  tcr  abandon  is  founded  on  an  actual  or  legal 
total  loss.  It  appears  to  the  court  to  consist  with  the 
nature  of  the  contract,  which  is  truly  stated  to  be  a 
contract  of  indemnity,  that' the  real  state  of  loss  at  the 
time  the  abandonment  is  made,  is  the  proper  and  safe 
criterion  of  the  rights  of  the  parties.  Might  they  de- 
pend  absolutely  on  the  state  of  information,  a  seizure 
which  scarcely  interrupted  the  voyage  might  be,  and 
frequently  would  be,  converted  into  a  total  loss,  and  the 
contests  respecting  the  real  state  of  information  might 
be  endless.  Intelligence  of  capture  and  of  restitution 
might  be  received  at  the  same  time,  and  the  insured 
might  suppress  the  one  and  act  upon  the  other. 

This  point  came  under  the  consideration  of  the  court 
in  the  cise  of  Rhmdander  v.  The  Insurance  Company 
of  Pennsylvania^  in  which  case  it  was  said,  that  **  where 
a  belligerent  has  taken  full  possession  of  a  vessel  as 
prize,  and  continues  that  possession  to  the  time  of  the 
abandonment,  there  exists,  in  point  of  law,  a  total  loss." 
The  court,  in  delivering  this  opinion,  understood  itself 
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to  require,  that  the  continuance  of  the  possession  ^up  to     Marshall 
the  tim^  of  the  abandonment,  or  a  technical  to^al  loss  1)^1^^'^  j^g 
incurred  notwithstanding  the  restoration,  was  necessary        Co. 
to  justify  a  recovery  as  for  a  total  loss.  >  — — —  ^ 

'  In  considering  the, second  point,  the  court  proceeded 
to  inquire  whether  the  technical  total  loss  on  which  the 
right  to  abandon  depended,  was  terminated  by  the  de« 
cree  of  restitution,  or  continued  until  that  decree  was 
carried  into  dxecution,  and  restitution  was  made  in 
fact. 

The  real  object  of  the  policy  is  not  to  effect  a  change 
in  property,  but  to  indemnify  the  insured.     Whenever, 
therefore,  only  a' partial  loss  is  sustained  by  one  of  the   . 
perils  insured  against,  the  original  owner  of  the  pro-         ' 
perty  retains  it,  prosecutes  his  voyage,  and  recovers  for 
his  partial  loss* 

But  the  voyage  may  be  really  broken  up,  without  the 
destruction  of  the  vessel  and  cargo.  A  detention  by  a 
foreign  prince,  either  by  embargo  or  capture,  may  be 
of  sHch  long  duration  as  to  defeat  the  voyage.  This 
is  a  ^peril  insured  against,  and  of  its  continuance  no  cer- 
tain estimate  can  be  made.  In  the'  case  of  Capture  it 
is,  for  the  time,  a  total  loss,  and  no  person  can  confi- 
dently say  that  the  loss  will  not  finally  be  total.  So  of 
an  embargo.     Itfl  duration  cannot  be  measured,  and  it  i 

may  destroy  the  olyect  of  the  voyage.  These  deten- 
tions, therefore,  are,  for  the  time,  total  loslses,  and  they 
furnish  reasonable  ground  for  the  apprehension  that 
their  continuance  may  be  of  such  duration  as  to  break 
up  the  voyage,  or  ruin  the  assured,  by  keeping  his  pro- 
perty out  of  bis  possession.  Such  a  case,  therefore, 
upon  the  true  principles  of  the  contract,  has  been  con- 
sidered as  justifying  an  abandonment,  and  a  recovery 
for  a  total  loss* 

But  when  a  final  decree  of  restitution,  from  which  it 
is  admitted  that  no  appeal  lies,  has  been  awarded,  the 
peril  is  over.  On  no  reasonable  cal<;ulation  can  it  be 
supposed  that  such  ^  delay  of  restitution  will  ensue,  as 
from  Aat  time  to  break  up  the  voyage.  There  is  no 
reason  to  presume  a  subsequent  detention  on  the  part 
of  *the  foreign  prince*     There  is  no  motive  for  such  208 

detention.  The  master  of  the  captured  vessel  may 
perhaps  not  be  ready  to  receive  possession,  and  the  de- 
ky  may  proceed  from'  him.  <  At  any  rate,  without 
some  evidence  that  the  peril  was  not  actually  deter* 
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AUrtInn    mined,  the  coait  cannot  consider  it  as  continuing  aftisr 

lieiiiwm  lot.  ^^^  sentence  was  pronounced.    A  technical  total  loss 

Co.        originates  in  the  danger  of  a  real  total  loss.     The  court 

'        cannot  suppose  such  a  danger  to  have  existed  after  a 

final  sentence  of  acquittal,  unless  some  order  of  court 

relative  to  a  reconsideration  could  be  shown,  or  it 

should  appear  that  some  other  delays  were  interposed 

by  the  court  which  had  pronounced  the  sentence,  or  by 

the  sovereign  of  the  captor* 

Had  the  facts  on  which  this  question  depends  been 
known  at  New- York  and  Philadelphia  as  they  occurred, 
could  it  have  been  said  that  there  existed  a  technical 
total  loss  ?  After  a  decree  of  restitution,  could  it  be 
said  that  while  means  were  taking  to  carry  that  decree 
into  execution,  while  the  mandate  for  restitntian  was 
passing  from  the  court  to  the  vjsssel,  the  assured  had 
a  right  to  elect  to  consider  his  vessel  as  lost,  and  to 
abandon  to  the  underwriters  ?  To  this  court  it  seenu 
that  the  right  to  make  such  an  election,  at  such  a  thne, 
would  be  inconsistent  with  the  spirit  of  the  contract, 
and  that  the  technical  total  loss  was  terminated  b^  the 
decree  of  restitution,  unless  something  subsequent  to 
that  decree  could  be  shown  to  prove  the  continuanee  of 
the  danger,  or  of  an  adversary  detention, 
t  Nothing  in  this  opinion  is  intended'to  extend  to  the 

case  where  a  cargo  may  be  lost,  without  the  loss  of  die 
vessel. 

There^  is  no  error  in  the  judgment  of  the  circuit 
court  of  Pennsylvania,  and  it  is  to  be  affirmed,  with 
costs. 

Judgment  affirmed* 
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On  the  4th  THIS'causc  was  now  argued  again  by  Duponceau 
*7-6  ^^'^t'te  *^^  Ingersoll^  for  the  plaintiff  in  epror,  and  by  Rawk 
of'  New^  Jcrt  ^^d  Em  Tilghman^  for  the  defendant. 

ley  VB*  com-      i 

pteiely  a  sovereign  and  independent  state,  and  had  •  right  to  comp^  the  mhabitAnts  of 

the  state  to  become  citize.ns  thereof. 

A  person  bom  in,  the  eolony  of  New  Jei^s^  before  the  year  1775*  and  re9idin|^iiiere 
fin  til  the  year  1777,  but  wUo  then  joined  the  British  army,  and  ever  since  ndheredto  tUb^ 
British,  elaiming  to  be  a  British  stibject,  and  demanding  and  reeeiring  compensatien  from 
that  goTcniment,  for  his  lovalty  iind  his  sufferings  as  a  refugee*  has  a  right  to  take  lands 
by  descent,  in  tlie  state  of  ricw  Jersev. 
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The  report  of  the  former  arguinent(a)  having  been    Mfituw 
90  foB,  it  ia  deemed  unnecessary  to  state  more  of  the  coxe's^Lewoe* 

argument,  at  this  term,  than  will  be  sufficient  to  show         

the  potats  to  which  additional  authorities  were  ad«» 
duced. 

For  the  plaintiff  in  error,  it  was  contended, 

1*  That  Daniel  Coxe  was  born  an  ulien  to  the  stafy 
^f  New  Jtney  ;  and  when  the  revolution  commenced, 
had  a  right  to  choose  his  side  in  a  reasonable  time, 
and  could  not  be  made  a  citizen  of  the  new  state 
against  his  will.  Upon  this  point  were  cited  2  Doll* 
234.  Cotgnet  v«  Pettit.  2  Rutherforth^  30.  1  BL  Com. 
212.  3  DalL  225.  Ware  v.  Hylton.  Ploxvden  in^ 
ARenegey  3, 4.  7«  15«  19.  24.  119.  Law9  of  the  U.  S^ 
voL  7.  p-  147. ;  vol.  3«  p.  165. ;  vol.  6.  p.  80. 

2*  That  even  if  he  could,  contrary  to  his  natural  al« 
legiance,  be  compelled  by  force  to  become  a  citizen  of 
the  new  state,  his  co^equent  allegiance, to  such  new 
state  could  be  temporary  only,  and  could  not  exist  lon- 
ger than  the  pressure  of  the  force  existed.  He  had  a 
right  to  escape  from  that  force,  and  to  throw  off  that 
allegiance,  if  he  could.  Natural  allegiance,  i.  r.  the 
silegiance  due  from  birth,  is  the  only  kind  which,  by  the 
rule  of  the  common  law,  cannot  be  shaken  off*  Volun* 
tary  allegiance,  by  naturalization,  and,  ct  fortiori^  alle- 
giance imposed  by  force,  is  not  perpetual.  No  jpctidn 
can  make  a  natural  born  subjects  7  Co*  13.  38.  19^ 
Vauffhan^  260.  Craw  y.  Ramsay-  1  BL  Com.  3Q9.  S 
Veeeyj  jun.  781.  Somerville  v.  Somerville.  Zoueh^  de 
Jure  inter  Gentes^  144.  ed.  1659.  pars  2.  s.  2.  n.  16. 

*It  was  also  contended. that  the  doctrine  relied  upon  ^210 
from  Cahin^s  Case  was  an  extrajudicial  dictum^  and 
even  upon  the  principal  point  of  that  case,  the  judg- 
ment of  the  court  was  influenced  by  the  known  wishes 
of  King  James.  To  shake  the  authority  of  that  case, 
the  counsel  cited  Collectanea  Juridica^  16.  3  Biogra* 
fhia  Brittankc^  art.  Coke.  5  Co.  40.  b.  Rapines 
Hint.  Eng.  anno  1606,  1607.  Humis  Hist.  Eng^  anno 
1604.  Hargrave'^s  Introduction  to  the  case  of  the  Post'- 
nati.  11  State  Triah^  75.  Id.  85.  Lord  Bacon^s  Speech. 
t  H.  H.  P.  C.  €8.      11  State  Trials^  106.  Lord  Elles- 

^%nte^  vol.  2.  p.  «S0.  Feb,  term,  1805, 
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irilvtine     mere^s  Opinion.  Sir  Robert  Phillips's  Speech  in  2d  part- 

Cdze't  Lessee  ^f  ^^*  '*  ^^^^  ^^^®'    ^^^*  ^^  prerogativa  reffis,  anno 
LI *  1324. 

On  the  part  of  the  defendant  in  error^  it  wa3  con- 
tended, 

1.  That  whatever  might  be  the  principles  of  natural 
lav,  the  state  of  New  Jersey  was  sovereign  and  inde- 
pendent, and  had  a  right  to  legislate  upon  the  subject 
of  allegiance,  and  to  declare  who  were  the  citizens  from 
whom  it  was  due. 

That  by  the  principles  of  the  common  law,  Daniel 
Co^e  had  a  right  to  inherit  lands  in  rjew  Jersey. 

In  support  of  these  points  the  following,  authorities 
were  cited.  1  BL  Com.  366.  3TO.  The  Laws  of  New 
Jersey  of  the  20th  September^  1777,  and  29th  of  De* 
cember^  1781.  A  manuscript  opinion  given  by  Lord 
Kenyon^  on  the  I9th  of  February^  1784,  while  he  rvas 
at  the  bar,  that  the  American  antenati  were  entitled  to 
hold  lands  in  England.  The  case  of  Hamilton  v.  Edenj 
decided  by  Ch.  J.  Ellsworth^  in  North  Carolina,  stated 
in  the  printed  account  of  the  proceedings  of  the  com- 
missiouers  under  the  British  treaty.  The  case  of  Z>r* 
:  Ingles^  stated  in  the  same  proceedings.  Plowden  on 
Alienage^  19.  Laxvs.of  New  Jersey^  2%th' September^ 
1782.  Vattel^  Preliminary  Discourse^  &  9»  21.  24,  25* 
%  2\\  Grotiusy  b.  2.  c.  *5.  s.  24.  3  Dall,  153.  162.  and 
Brown^s  ,Case,  inScotland,  as  stated  by  Mr*  C.  Lee»(a) 

(a)  The  case  was  stated  by  Mr.  Lee,  as  follows: 

Alexander  Brown,  born  in  Virginia,  where  he  aWays  lived,  and  where 
he  died  on  or  about  the  year  l802,  was  the  eldest  brother  in  the  eider  lin'e> 
of  a  numerous  family,  some  of  whom  alwi^s  lived  in  Scotland.  By  the 
death  of  a  collateral  relation  in  Scotland  since  his  dtath,  the  descent  of  a 
landed  estate  was  cast,  and  the  question  arose  whether  the  eldest  son  of 
Alexander  Brown,  born  since  the  year  1784i^  or  his  sitters,  bom  before  the 
treaty  of  peace,  or  the  eldest  son  of  William  Brown,  the  second  brother, 
bom  before  the  treaty  of  peace  in  Virginia,  where  he  always  has  lived,  or 
the  relations  of  the  intestate  in  Scotland,  who  alwfTs  lived  there,  and 
^ere  real  Riitish  subjects,  or  any  of  them,  inherited  the  estate. 

Upon  a  contestation  of  these  rights,  it  was  deternined  in  the  court  of 
competent  jurisdiction,  lately  in  Scotbind,  that  the  eslate  deseended  to  the 
eldest  son  of  "Alexander  Brown,  under  the  statute  of  ^nne,  and  the  treaty 
of  1794.  The  ^use  was  carried  by  appeal  to  the  superior  court,  wlio  af- 
firmed the  sentence  in  his  favour.  B^  his  guardian  tie  young  man  is  now 
in  receipt  of  tlie  annual  iucome.  This  decision  was  made  about  two  years 
ago. 

CHARLES  LEE. 
Febroaiy  4th,  i80S. 


FEBRUARY,  1^08.  2jl 

M'lWaine 

February  23.  Coxe^Lcsse?, 

CusHiNG,  J.  delivered  the  opinion  of  the  court,  s^ 
Follows,  (a) 

The  court  deems  it  unnecessary  to  declare  an  opinion 
upon  a  point  which  was  much  debated  in  this  cause, 
whether  a  real  British  subject  bom  before  the  4th  of 
July,  1776 ;  who  never  from  the  time  of  his  birth,  re- 
sided within  any  of  the  American  colonies  or  states, 
can,  upon  the  principles  of  the  common  law,  take  lands 
by  descent  in  the  United  States  ;  because  Daniel  Coxe, 
imder  whom  the  lessor  of  the  plaintiff  claims,  ^as  born 
in  the  province  of  New  Jersey,  long  before  the  declara- 
tion of  independence,  and  resided  there  until  some  time 
in  the  year>l  777,  when  he  joined  the  British  forces* 

Neither  does  this  case  produce  the  necessity  of  dis- 
criminating very  nicely  the  precise  point  of  time  when 
^Daniel  Coxe  lost  his  right  of  election  to  abandon  the  *  212 
American  cause,  and  to  adhere  to  his  allegiance  to  the 
king  of  Great  Britain ;  because  he  remained  in  the  state 
of  New  Jersey,  not  only  after  she  had  declared  herself 
a  sovereign  state,  but  after  slie  had  passed  laws  by  which 
she  pronounced  him  to  be  a  member  of,  and  in  allegi- 
ance to,  the  new  government.  The  court  entertains  no 
doubt  that  after  the  4th  of  October,  1776,  he  became  a 
member  of  the  new  society,  entitled  to  the  protection 
of  its  government,  and  bound  to  that  government  by 
the  ties  of  allegiance. 

This  opinion  is  predicated  upon  a  principle  which  is 
believed  to  be  undeniable,  that  the  several  states  which 
composed  this  union,  so  far  at  least  as  regarded  their 
municipal  regulations,  became  entitled,  from  the  time 
Tvhen  they  declared  themselves  independent,  to  all  the 
rights  and  powers  of  sovereign  states,  and  that  they  did 
opt  derive  them  from  concessions  made  by  the  British 
king.  The  treaty  of  peace  contains  a  recognition  of 
their  independence,  not  a  grant  of  it«  From  hence  it 
results,  that  the  laws  of  the  several  state  governments 
were  the  laws  of  sovereign  states,  ^d  as  such  were  ob- 
ligatory upon  the  people  of  such  state,  from  the  time 

(a)  fohnton,  J.  did  not  vote  upon  this  question ';  and  Todti,  J.  gtre  i^o 
opinion,  as  he  had  not  been,  present  at  the  argument. 

Vol.  IV.  B  b 
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M*Iivaine  they  were  enacted.  We  do  not  mean  to  intimate  an 
Coze'tLessee.  Opinion  that  even  a  htv^  6f  ft  static,  whose  form  of  go- 
— —  vernment  had  been  organized  prior  to  the  4th  of  July, 
iVT6j  dnd  which  passed  prior  to  that  period,  would  not 
have  been  obligatory.  The  present  case  renders  it  uh- 
liidtedsary  to  be  itibre  precise  iki  stating  the  principle; 
for  although  the  constitution  of  NeW  Jersciy  was  form- 
M  previous  to  the  general  declaration  of  independetite, 
the  laws  passed  upon  the  subject  now  undei*  eonsid^i^- 
tion  were  posterior  to  it. 

Having  thus  ascertained  the  situatioii  of  Daniel  Cb:[te, 
oil  tlie  '4th  of  October,  1776,  let  us  see  whether  it  was 
m  Ahy  respect  changed  by  his  subsequent  conduct,  iti 
relatibn  to  the  new  government.  Without  expressing 
an  opinion  upon  the  right  of  expatriation  as  fcmiktiilid 
on  the  coihmon  law,  or  upon  the  application  of  that 
principle  to  a  person  bortt  in  the  state  of  New  Jersey, 
before  its  separation  from  the  mother  country,  we  think 
it  conclusive  upon  the  point,  that  the  legiUature  6t  Ihat 
*  213  ^tate  *by  the  most  unequivocal  dedarationi,  as^rted 
its  right  to  the  allegiance  of  such  of  its  citizetis  is  had 
left  the  fitate,  and  had  not  attempted  to  return  to  their 
former  allegiance. 

The  act  of  the  5th  of  Jutte,  1777,  contaihs  an  cx- 
|)ress  declaration  that  all  such  persons  were  Objects  of 
the  statej  who  had  been  seduced  by  the  eneiny  Jhorh. 
their  allegiance.  Ttie  law  speaks  of  them  tajugitibts 
liot.  as  aliens^  and  they  are  invited,  not  to  become  sub- 
jects^ but  to  return  to  their  duty^  which  the  legislature 
clearly  considered  as  still  subsisting  and  6bli^tory 
upon  them. 

The  inquiry  which  the  jury  is  directied  to  make,  bjr 
the  act  of  the  ISth  of  April,  1778,  b  order  to  lay  a 
foundation  for  the  confiscation  of  the  .personal  estates 
of  these  fugitives  is,  whether  the  person  had,  between 
the  4th  of  October,  1776,  and  the  5th  of  June,  1^77, 
joined  the  armies  of  the  King  of  Great  Britsuily  or 
dthtrvrisfe  offinded  against  the  form  of  his  aUegkaUct  io 
the  state.  The  7th  section  of  thift  hiw  is  peculisrly  itil* 
portiEint,  because  it  provided  not  only  for  past  caseS| 
itrhtch  had  occurred  since  the  5th  of  Jtme^  1777,  Wt 
for  all  future  cases,  and  in  all  of  them  die  inquiry  is  to 
.  be,  whether  the  offender  has  joined  the  armies-  of  the 
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Icingi,  Of  o^berwise  o^fen^ed  against  the  fprn;!  of  his  al-     MlWalo^ 
legiance  to  the  state,  Coxe's  u«m€. 

During  all  this  time^  fhe  real  estates  of  these  per- -^ 

sons  remained  vested  in  then^ ;  and  when  by  the  law  of 
the  11th  of  December,  1778|  the  legislature  thought 
proper  to  act  upon  this  part  of  their  property,  it  was 
declared  to  ht  forfeited  for  their  offences^  not  eschecUdbk 
on  the  ground  of  alienage.  This  last  act  is  particularly 
entitled  to  attention,  as  it  contains  a  legislative  declara- 
tion of  the  point  oJf  time  when  the  right  of  election 
to  adhere  to  the  old  allegiance  ceased,  and  the  duties 
pf  allegiance  to  the  new  gpvemment  commenced. 
Thpse  who  joined  the  enemy  between  the  19th  of 
April,  177 S%  and  the  4th  of  October^  1776,  (when  an 
express  declaratipn  upop  the  subject  was  made,)  and 
whip  had  not  since,  returned  and  became  subjects  in  alle- 
ffieft^e  to  the  ^  ti^tv  government^  by  taking  the  oaths  of 
abjuration  and  allegiance^  are  pronounced  guilty  of 
high  treason,  not  for  the  purpose  of  s^ffecting  them  per- 
sonally, which  would  have  ^befcn  most  unjust;  but  ^214 
with  a  view  to  thie  confiscatipn  of  their  estates*  And 
consistent  with  this  distinction,  the  jury  are  to  inquire 
in  respect  to  these  persons,  not  as  in  the  case  of  tnose 
who  had  left  the  state  after  the  4th  of  October,  1776, 
whether  they  had  offended  against  the  form  of  their  al- 
lejSiance,  but  lyhether  they  aire  o^enders  within  this  act, 
tha^  is,  by  having  joined  the  enemy  between  the  19th 
of  April)  '^775^  and  the 4th  of  October,  |776,  and  not 
having-  retur^d  ^nd  t)ecome  subjects  in  allegiance  to 
the  ^m^p. 

Having  taken  this  view  of  the  laws  of  New  Jersey 
upon  thi}|  subject,  it  may  safely  be  asserted  that  prior  to 
the  treaty  of  p.es^ce,  it  would  not  have  been  conipetent, 
eye^  for  that  state  to  allege  alienage  in  Paniel  Coxe  in 
t^^  Csce  of  repeated  deplar^tions  of  the  legitimate  au- 
thority of  %hp  government,  that  he  continued  to  owe  al- 
l^aQpe  tp  tb^  state,  notwitl^standing  all  his  attempts 
tp  throw  \i  o^.  If  he  was  ai)  ^Ijien,  he  mi^st  have  be^n 
&p  hy  the  Uw»  of  New  Jer§Py  ;  b^t  those  laws  h?^d  uni- 
fpirmly  ajs^erted,  that  he  w^  an  offender  against  the 
form  of  hU  ^l^giance  to  the  st^t(p.  How,  then,  can  thi^ 
court,  acting  upon  the  laws  of  Nfew  Jersey,  deplare 
Ifijfk  ai>  a^n  ?  The  conclusion  i|?  inevit^bje,  th^t,  prior 
tp  Jh^  tr^fjty  pf  p5»c^,  P^ijiel  .99?9  W  ^entitled  t© 
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M'liTaine    holdt  and  had  a  capacity  to  take  lands,  in  New  Jersey 

Cuxe's  Lesiee.  by  descent. 
— — —  But  it  is  insisted  that  the  treaty  of  peace,  operating 
upon  his  condition  at  that  time,  or  afterwards,  he  be- 
came an  alien  to  the  state  of  New  Jersey  in  conse- 
quence of  his  election,  then  made  to  become  a  subject 
of  the  king,  and  his  subsequent  conduct  confirming 
that  election*  V  In  vain  have  we  searched  that  instru- 
ment for  some  clause  or  expression,  which  by  any  im- 
plication could  work  this  effect. 

It  contains  an  acknowledgment  of  the  independence 
^  and  sovereignty  of  the  United  States,  in  their  political 
capacities,  and  a/elinquishment  on  the  part  of  his  Bri- 
tannic majesty,  of  all  claim  to  the  government,  pro* 
priety  and  territorial  rights  of  the  snie.  These  con- 
cessions amounted,  no  doubt,  to  a  formal  renunciation 
of  all  claim  to  the  allegiance  of  the  citizens  of  the  Uni- 
ted States.     But  the  question  who  were  at  that  period 

^  215        citizens  of  the  *  United  States  is  not  decided,  of  in  the 
slightest  degree  alluded  to,  in  this  instrument ;  it  was 
left  necessarily  to  depend  upon  the  laws  of  the  respec- 
tive states,  who  in  their  sovereign  capacities  had  acted 
authoritatively  upon  the  subject.     It  left  all  such  per- 
sons in  the  situation  it  found  them,  neither  making 
those  citizens,  who  had  by  the  laws  of   aihy  of  the 
states  been  declared  aliens,  nor  releasing  from  their  al- 
legiance any  who  had  become,  and  were  claimed,  as 
citizens.      It  repeals  no  laws  of  any  of  the   states 
which  were  then  in  force  and  operating  upon  this  sub- 
ject, but  on  the  contrary.it  recognises  their  validity  by 
stipulating  that  congress   should  recommend  to   the 
states,  the  reconsideration  of  such  of  them  as  had 
worked  confiscations.     If  the  laws  relating  to  this  sub- 
ject were  at  that  period,  in  the  language  of  one  of  the 
counsel,   temporary  and  fundi  opcioy  they   certainly 
were  not  rendered  so  by  the  terms  of  the  treaty,  nor  by 
the  political  situation  of  the  two  nations,  in  consequence 
of  it.     A  contrary  doctrine  is  not  only  inconsistent 
with  the  sovereignties  of  the  states,  anterior  to,  and  in- 
dependent of,  the  treaty,  bui  its  indiscriminate  adoption 
might  be  productive  of  more  mischief  than  it  is  possi- 
ble for  us  to  foresee. 

It,  then,  at  the  period  of  the  treaty,  the  laws  of  New  ' 
Jersey  which  had  made  Daniel  Coxe  a  subject  of  ^t 
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state  were  in  full  force,  and  were  not  repealed,  or  in    Mniwmc 
any  manner  affected,  by  that  instrument,  if  by  force  of  coxe'»Le«ee. 
these  laws  he  was  incapable  of  throwing  off  his  alle-     ■■    ■    ■■ 
giance  to-  the  state,  and  derived  no  right  to  do'  so  by 
virtue  of  the  treaty,  it  follows  that  he  still  retains  the 
capacity  which  he  possessed  before  the  treaty,  to  take 
lands  by  descent  in  New  Jersey,  and,  consequently,  that 
the  lessor  of  the  plaintiff  is  entitled  to  recover. 

Judgment  must  be  affirmed,  with  costs. 

*THE  UNITED  STATES  v.  THE  BRIG  UNION,  THE         *  216 
SLOOP  SALLY  AND  CARGO,  AND  THE  SLOOP 
DEBORAH  AND  CARGO. 

THESE  w^re  three  separate  libels  against  these  three  it  ia  Incam- 
vessels,  which  were  seized  by  the  collector  .of  the  ^i®' Jft^2§?^  *''® 
trict  of  Delaware  for  a  supposed  breach  of  the  revenue  ror  ta  show 
laws*  The  sentence  of  the  court  below  being  in  favour  *«t  this  ooart 
of  the  claimants,  the  United  States  appealed.  tion    of^Uw 

ease.  ^ 

Broom^  for  the  appellees,  objected  to  the  jurisdiction  wm*"*!*^^ 
of  this  court,  because  there  was  no  rule  to  consolidate  vvoa  voce  tes- 
the  cases,  and  in  neither  of  them  separatelv  did  the  value  ^H^^^J  ^}^ 
oi  the  thmg  m  dispute,  exclusive  of  costs,  appear  to  be  value  of  the 

2,000  dollars.  matter  in  dis- 

pute. 
Th?  appraise- 

^eedj  United  States  Attorney  for  the  district  of  Dela-  mentmadeby 
ware,  said  it  was  incumbent  on  the  claimants  to  show  distriet  judge 
the  value,  as  they  had  submitted  to  the  jurisdiction  below,  by  three 

sworn  apprai- 
.       .  sers,    is    not 

But  the  court  said  that  the  plaintiff'  in  error  must  conclusive  evi- 
show  that  this  court  has  jurisdiction.  The  circuit  court  J^°®®  b^titis 
can  neither  give  nor  take  away  the  jurisdiction  of  this  better  en- 
court.     This  court  must  judge  for  itself  of  its  own  juris-  dence  than  the 

J.     .  ,  opinion    of   a 

CllCtlon.  ^  sing^ie  witness 

examined  viva 
voce  in  open  court* 
After  deciding  the  question  of  value  upon  the  weight  of  the  evidenee,  the  court  wilt 
aot*continue  the  cause  for  the  party  to  pitiduce  further  evidence  as  to  the  value. 
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Uoited  States      A  Witness  wai^  Itfaen  iotFoduced  in  behalf  of  the  Uni- 
Brig  Uoaon.  ^^^  StateSf  who  w^  swora  and  exammi^d  viva  voce  in 
■  ■ '   open  court  to  prove  H^  yah}«* 

Broom^  for  the  appellees,  read  from  the  record  ap  ap" 
praisement,  made  by  three  sworn  appraisers,  by  order  of 
the  district  judge,  by  which  the  brig  Union  was  appraised 
at  1,800  dollars,  the  sloop  Sally  at  400,  and  the  sloop 
Deborah  at  600,  and  contended  that  this  appraisement 
\  being  made  by  order  of  the  judge,  was  conclusive  evi- 
dence of  the  value  of  the  matter  in  dispute,  although 
that  appraisement  was  never  acted  upon  by  the  claimants 
217  ^giving  caution  so  as  to  liberate  the  vessels,  which  was 
the  reason  of  the  order  for  appraisement,  according  to 
the  89th  section  of  the  revenue  law,  vol.  4.  p.  428.  But 
if  it  should  not  be  deemed  conclusive  evidence,  yet  it  is 
better  evidence  than  the  opinion  of  a  single  witness  who 
now  forms  a  judgment  from  his  recollection  of  the  ves- 
sels two  years  ago.  It  is  the  testimony  of  three  persons 
who  formed  then-  judgment  at  the  time  from  an  actual 
view  and  examination  of  the  property.  It  was  returned 
to  the  court  and  filed  and  entered  upon  record,  without 
any  objection  on  the  part  of  the  United  States. 

Rodney^  Attorney-General,  contra* 

If  the  court  below  cannot  by  any  act  oust  this  court  of 
its  jurisdiction,  much  less  can  any  of  its  officers  or  apprai- 
sers. If  this  valuation  be  conclusive,  it  puts  it  in  the 
power  of  appraisers  appointed  by  the  court  below  to  de- 
prive this  court  of  its  jurisdiction. 

Marshall,  Ch.  J.  The  appraisement  is  not  cop- 
elusive  evidence  of  the  value,  but  in  this  case  it  is  the 
best  evidence.  It  was  made  by  officers  of  the  court  un- 
der its  order,  and  was  regularly  returned  and.  filed.  It 
does  not  impeach  the  credibility  of  the  witness  now  ex- 
amined, for  the  value  is  a  matter  depending  upon  opi- 
nion, and  with  respect  to  which  the  judgments  of  men 
may  honestly  vary.  The  appraised  value  would  have 
been  the  matter  in  dispute  if  the  property  had  been  de- 
livered up  to  the  daimapts  upon  security  given. 

Todd^  Livingston^  Washington^  Chase  and  Cushingy 
Justices,  concurred. 

1 
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Johnson,  J.  contra.     The  appraisement  was  a  thing  United  Sutei 
not  perfected*     It  was  not  acted  upon,  and  might  have   Brig  Union. 
been  impeached.  __ 

The  appeals  were  all  dismissed  f6r  want  of  jurisdic- 
tion in  this  court. 

No  objection  was  made  to  the  tiva  voce  examination 
of  the  witiiesa  as  to  the  value* 

*Oti  the  ne?;t  day,  *  218 

Sodney^  Attorney-Genera^  moved  the  court  for  a  con- 
tinuance of  these  causes,  and  leave  to  take  affidavits  re- 
specting the  value  of  the  property,  so. as  to  sustain  the 
junsdictioil.  This  court  has  only  decided  that  its  juris* 
diction  does  not  appear  upon  the  record.  It  is  like  the 
case  of  Course  v.  Stead^s  Executors^  4  DalL  25*  where 
the  court  continued  the  cause,  and  suifered  affidavits  to 
be  taken  io  show  the  value  of  the  matter  in  dispute.  .  If 
the  court  should  be  of  opinion  that  the  decision  of  yes- 
terday upon  the  weight  of  testimony  differs  this  case 
from  riiat  of  Course  v.  Stead's  Executors^  they  will  reject 
the  motion. 

Btoom^  contra. 

If  this  motion  had  been  made  yesterday,  before  the 
decision  of  the  court  upon  the  weight  of  testimony,  per- 
haps it  might  have  been  proper,  but  after  the  parties  have 
put  themselves  on  trial  upon  the  evidence  then  before 
the  court,  and  the  decision  has  been  made,  it  is  not  usual 
to  open  the  case  and  grant  a  new  trial,  unless  new  evi- 
dence is  suggested  to  have  been  discovered  since  the 
triri,  not  kn6wn  to  the  party  at  the  time  of  triaL 

Marshall,  Ch.  J.  Cannot  the  United  States  sue 
out  a  new  writ  of  error,  and  take  new  affidavits  to  show 
the  cause  to  be  within  our  jurisdiction  ?  If  so,  perhaps 
die  court  would  not  put  the  United  States  to  that  ex- 
pense* 

Rodney  apprehended  it  would  be  final,  it  being  an  ap- 
peal^ and  not  a  writ  of  error. 

The  Court  overruled  the  motion* 
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♦PAWLING  AND  OTHERS  v.  THE  UNITED 

STATES. 

mSS?r  to  ert      EH^OR  ^o  the  district  court  for  the  district  of  Ken- 
denoe, the  tea-  tucky,  in  an  action  of  debt  upon  an  official  bond  given 
tjmony  is  to  jjy  SalUnger^  as  collector  of  the  revenue,  and  signed  and 
•u^ngfy  a-      sealed  by  Pawling^  Todd^  Adair ^  and  Kennedy^  as  his 
gainst      him  sureties,  who  pleaded  that  they  delivered  the  same  as  an 
Tnd^uercr.  ^^crow  to  One  Joseph  BaUinger,  to  be  sdfely  kept ;  upon 
plosions  as  a  Condition,  that  if  Simon  Ingleman  and  William  Patton^ 
^SSfiabir'^  named  on  the  face  of  the  bond,  should  execute  the  same 
iraw,  the        as  cosureties^  then  the  bond  should  be.deUvered  to  James 
oourt  ought  to  Morrison^  supervisor,  on  behalf  of  the  United  Sutes,  as 
^  bond  may  their  deed,  and  not  otherwise  ;  and  that  the  same  never 
be    delivered  ^^s  executed  by  Ingleman  and  Patton  ;  yet  Ballinger  dc- 
byuS'eTJ^;  livered  it  to  Morrison,  on  behalf  of  the  United  States, 
to  the  priDci.  and  SO  not  their  deed.     The  delivery  as  an  escrow  being 
^"ifonlofthe  traversed  by  the    United   States,  issue  was  thereupon 
obligors,  at     joined  ;    in  the  trial  of  which  the    United   States  de- 
the    time   of  mm^-ed  to  the  evidence  produced  on  the  part  of  t|ie  de- 
bond,  in  the  fendants,  which  consisted  of  the   depositions  of  X.  T* 
presence  of     Davis,  W«  G.  Bryant,  one  of  the  subscribing  witnesses, 
Sher  obligors  Elijah  Stapp,  another  subscribing  witness,  John*P.  Wag- 
say,  "  We  ac  non,  another  subscribing  witness,  and  a  letter  from  Mor- 
SSs^lnsSi-     rison,  the  supervisor,  to  Ballinger.     T*he  deposition  of 
meat,  bat        Davis  States  a  conversation  between  Ballinger  and  Paw- 
others^  are^^  to  j-jjg^  some  time  before  the  signing  of  the  bond,  in  which 
is  evidenee     the  foroier  told  the  latter  that  Todd,  Kennedy,  Shelby, 
from  which     Knox,  Ingleman,  Logan,  Lewis,  and  Adair,  had  agreed 
infcr'"a^dci^^  to  be  security  for  him ;  upon  which  Pawling  also  agreed 
very  as  an  e«-  to  become  his  security,  but  upon  the  express  condition 
Sr*'  obfigorl  Aat  the  other  persons  also  should  join  in  the  bond*     It 
who  were       also  States  a  subsequent  conversation  between  thedepo- 
ihen  present.  ^^^^  ^^^  Todd,  before  signing  the  bond,  in  which  the 
'    latter  denied  that  he  had  agreed  to  become  Ballinger's 
surety,  but  said  that  he  should  not  be  apprehensive  of 
danger,  if  all  the  men  whom  Davis  had  named  would 
join  in  the  bond.     The  deposition  of  Bryant  states  that 
he  saw  Pawling,  in  the  presfsnce  of  Ballinger,  sign  the 
#P  220         bond,  on  condition.  *that  Kennedy,  Todd,  Adair,  Davis, 
andothers,  whom  the  witness  did  not  recollect,  should 
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also  sign  the  bond ;  and  he  understood  that  Pawling  was     Pawling 
to  be  exonerated  if  they  did  not.     The  deposition  of  UnitedSuter. 
Elijah  Stapp  states  that  he  saw  Pawling,  in  the  hearing  .  * 

of  Ballinger,  acknowledge  the  bond  as  his  act  and  deed, 
upon  condition  that  others  mentioned  should  also  sign  it» 
The  deposition  of  Wagnon  states,  that  when  Todd, 
Adair  and  Kennedy  signed  the  bond,  Todd,  in  the  pre- 
sence of  the  other  two^  after  inserting  in  the  bond  the 
names  of  other  persoi^s  who  he  said  were  to  sign  it, 
cal}ed  upon  the  witness  to  take  notice  that  others  were  to 
sign  it,  and  said,  "  We  acknowledge  this  instrument  of 
writing,  but  others  are  to  sign  it."  The  letter  from 
Morrison  to  Ballinger  says,  **  I  have  received  your  fa- 
vour by  Mr.  Davidson,  who  carries  back  your  bond ; 
not  that  I  require  more  securities,  but  that  you  appeared 
anxious  to  have  more  ;  those  who  have  already  signed  ^ 

are  very  sufficient."  It  was  admitted  by  the  attorney 
for  the  United  States,  that  the  names  of  Thomas  Ken- 
nedy, John  Adair,  Simon  Ingleman,  and  William  Pat^ 
ton,  inserted  in  the  body  of  the  bond  as  obligors,  were 
in  die  hand  writing  of  the  defendant  Todd.  This  evi- 
dence upon  thQ  demurrer  was,  by  the  court  below,  ad- 
judged insufficient.  The  defendants,  the  sureties,  took 
a  bill  of  exceptions  to  the  refusal  of  the  court  to  suffer 
BaUtngefy  the  principal  obligor,  to  be  examined  as  a  wit- 
ness for  them,  they  having  severed  in  their  pleas.  But 
as  that  question  was  not  decided  by  this  court,  it  is 
deen^ed  unnecessary  to  state  the  arguments  of  counsel 
on  that  point. 

Pope^  for  the  plaintifftf  in  error. 

Upon  a  demurrer  to  evidence,  it  is  a  general  rule  of 
lawr  ^^  ^^^  evidence  must  be  taken  most  strongly  ^ 

agsdnst  the  party  demurring;  and,tha^  the  court  ought 
to  infer  every  thing  which  a  jury  could  reasonably  have 
inferred  from  the  testimony.  Doug.  134.  (3^/  ed.)  Cock- 
sedge  v«  Fanshaw*  2  Wash^  210,  211.  Stephens  v. 
White. 

In  the  present  case,  there  can  be  nq  question  as  to  the 
defendants.  Pawling  and  Todd;  the  only  possible  doubt 
*which  can  be  raised  is,  whether  the  testimony  of  Wag-        #  221 
noa  supports  the  pleas  of  Adair  and  Kennedy. 

Vot.IV.  Cc 
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TawUfiK         R^ney^  (Attorney-General,)  for  Ac  United  States, 

•♦-^^4«.*ii«.  coiltended, 
pnited  aftei.      ^^^  ^^^^  delivery  as  an  escrontv  ought  to  have  been 

to  a  third  person,  and  not  to  Ballinger,  the  principal  ob- 
ligor. 

«. 

Pdpe^  in  reply. 

The  law  of  the  plea  is  adnutted  by  the  joining  of  isr 
sue  upon  the  fact.  No  exception  can  be  taken  to  the 
legality  of  the  defence,  if  the  facts  of  the  plea  are  found 
to  be  true.  Courts  ought  to  lean  against  demurrers  to 
evidence,  because  they  take  the  cause  from  the  jury, 
which  is  the  proper  tribunal  to  decide  the  facts  of  the 
case,  and  thrbw  that  burden  upon  the  court,  whose  pnly 
duty  it  is  to  decide  the  law.  Demurrers  to  evidence 
are  also  extremely  inconvenient  in  practice,  especially 
demurrers  to  parol  testimony,  which  consume  a  vast 
deal  of  time. 

« 

February  27. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the  court 

as  follows: 

In  this  case  two  points  are  made  for  the  consideration 

of  the  court. 

It  is  contended  by  the  plaintiffs  in  error, 

1st.  That  judgment  on  the  demurrers  to  evidence 
should  have  been  rendered  for  the  defendants  in  the 
court  below. 

2d.  That  Joseph  Ballinger  ought  to  have  been  ad- 
mitted as  a  witness'. 

The  general  doctrine  on  a  demurrer  to  evidence  has 
been  correctly  stated  at  the  bar.  The  party  demurring 
.admits  the  truth  of  the  testimony  to  which  he  demurs, 
^  222  *and  also  those  conclusions  of  tact  which  a  jury  may 
fairly  draw  from  that  testimony.  Forced  and  violent 
inferences  he  does  not  admit;  but  the  testimony  is  to 
be  taken  most  strongly  against  him,  and  such  conclu- 
ttops  as  ajury  might  justifiably  draw  the  court  ought 
to  draw. 

The  point  In  issue  between  the  parties  was  die  deli- 
very of  the  instnipient  on  which  the  suit  was  instituted. 
The  plaintiffs  below  contending  that  it  was  delivered, 
absolutely ;  the  defendants  that  it  was  delivered  as  an 
escrow. 
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The  bond,  upon  its  fac^,  purports  tp  b^  d^livero4     ^>^>«MS 
absolutely ;  and  it  is  not^  to  be  doubted  that  obligees  Unu^d  sutet. 
would  be  much  more  secure  against  fraud,  if  the  evi-      .. 
deuce  that  the  writing  was  delivered  as  an  fscr^td  ap- 
peared upon  its  face,  than  by  admittii^  parol  tesunijony 
of  that  fact.     But  the  law  is  settled  otherwise,  and  is 
not  to  be  disturbed  by  this  court. 

The  subscribing  witnesses  to  the  bond  were  exanune4 
to  prove  its  delivery.  Henry  Pawling  executed  it  at 
one  ^me ;  the  other  defendants,  Kennedy,  Todd,  and 
Adair,  at  a  different  time.  With  respect  to  Pawling, 
the  testimony  is  as  complete  as  can  be  required.  Wil- 
liam  G.  Bryant  deposes  that  Pawlii^  signed  the  bond, 
on  condition  that  other  persons,  whom  he  named,  should 
also  sign  it.  The  witness  understood  that  if  those 
other  persons  should  not  sign  it,  Pawling  should  be 
exonerated.  Elijah  Stapp,  the  other  subscribing  wit- 
ness to  the  signature  of  Pawling,  deposed  that  ^^be 
saw  Pawling  acknowledge  it  as  his  act  and  deed,  upon 
condition  that  others,  whom  he  mentioned,  should  alsp 
Sign  It. 

These  are  the  subscribing  witnesses  to  the  bond,  and 
certainly  a  jury  believing  them  could  not  have  avoided 
declaring,  by  their  verdict,  that  the  bond  was  delivered 
on  condition.  That  condition  not  having  been  per- 
formed, the  bond,  as  to  Pawling,  remains  an  escrow* 

The  testimony,  with  respect  to  thq  other  defendaQts, 
is  less  positive.  The  witness,  John  P.  Wagnon,  was 
^called  in  to  attest  the  bond.  Thomas  Todd,  one  of  *  293 
the  defendants,  then  sat  down  and  inserted  in  the  body 
of  the  bond  the  names  of  other  persons  who,  he  said» 
were  also  to  execute  the  instrument  which  he  then  h^ 
in  his  hand. 

Some  distinction  was  taken  at  the  bar  between  the 
case  of  Todd  and  that  of  the  other  defendants.  But 
the  court  is  of  opinion  that  no  such  distinctioii  exists* 
The  other  defendants  said  nothing.  They  did  not  even 
adcuQwledge  their  signatures*  Todd  holding  the  in- 
strument m  his  hands,  called  upon  the  witness  to  take 
notice  that  ^^  we  ^'  (in  the  plural)  *'*'  acknowledge  this  in- 
strument, but  others  are  to  sign  it.'^  The  two  other 
obligors  being  present,  and  makipg  no  other  acknow- 
ledgment, are  clearly  to  be  considered  as  speakiiig 
through  Todd,  and  executing  tbf  bon4  on  the  terms  on 
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Pkwiiiis     which  he  executed  it.     Their  condition,  then,  is  the 
UnitedState*  8ame.      It  is  either  an  escrow  or  a  writing  obligatory 
■■■     '    '  with  respect  to  all  of  them* 

A  jury  might  certainly  have  found  the  issue  in  favour 
of  the  plaintiffs  below,  and  a  court  would  have  been 
well  satisfied  with  their  verdict.  But  might  they  not, 
without  going  against  evidence,  have  found  the  issue  in 
favour  of  the  defendants  below. 

When  words  are  to  be  proved  by  witnesses  who  de- 
pend on  their  memory  alone,  the  precise  terms  employ- 
ed by  the  parties  will  seldom  be  recollected,  and  courts 
and  juries  must  form  their  opinions  upon  the  substance 
and  upon  all  the  circumstances*     Now  to  what  purpose 
did  the  defendants  call  upon  the  subscribing  witness  to 
take  notice  that  others,  as  well  as  themselves,  were  to 
'     execute  the  writing  ?    To  what  purpose  did  they  qualify 
their  acknowledgment  with  this  declaration  ?     It  could 
not  be  in  order  to  show  that  they  depended  on  Ballinger 
to  procure  additional  securities,  for  that  was  an  affair 
between  him  and  them,  of  which  it  was  perfectly  un- 
necessary to  call  on  the  witness  to  take  notice,  if  it  was 
to  have  no  influence  on  the  particular  fact  he  was  re- 
quired to  attest.     There  is  certainly  strong  reason  for^ 
believing  that  the  obligors  considered  that  declaration 
^  224        ^^  ^explaining  and  affecting  the .  act  with  which  they 
connected  it. 

It  is  also  of  spme  importance  that  the  defendant 
Todd  had  previously  declared  that  he  should  not  be 
apprehensive  of  becoming  a  security  for  Ballinger  pro- 
vided others,  whom  he  named,  should  also  become  se- 
curities, and  that  he  inserted  the  names  of  others  in  the 
bond,  in  the  presence  of  the  witness. 

Although  the  judges  who  compose  this  court  might 
not,  perhaps,  as  jurors,  be  perfectly  satisfied  with  this 
testimony,  they  cannot  say  that  s^verdict  would  not  be 
.  received,  or  ought  riot  to  be  received,  which  should 
find  the  issue  in  favour  of  the  defendants  below.  They 
cannot  say  that  such  a  vetdict  would  be  against  evi- 
dence. Thinking  so,  the  court  is  of  opinion  that  the 
judgment  on  the  demurrer  ought  to  have  been  in  fa- 
vour of  the  defendants  below.         ^ 

It  is  unnecessary  to  give  any  opinion  on  the  second 
point..  The  judgment  of  the  court  for  the  district  of 
Kentucky  is  to  be  reversed. 

Judgment  reversed. 
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GRANT  -u.  NAYLOR. 

ERROR  to  the  circuit  court  for  the  district  of  Mary-  A  letter  of 
laud,  in  an  action  of  assumpsit  brought  by  John  and  jfc'  sedbvmisuke 
remiah  Naylor  against  Dmiei  Grant.  to   John  and 

The  verdict  and  judgment  below  were  for  the  plain-  Jeu"wd  *io 

tiffs  on  iSat  second  count  of  the  declaration,  which  stated,  John  and  Je. 

in  substance,  that  it  was  agreed  between  the  plaintiffs  "^up^pj*^l| 

and   defendants,  that  if  the   plaintiffs  would  at  the  re*  action  by  John 

quest  of  the  defendant  sell  and  deliver  to  a  John  Hack-  fojf  J^f^jJ 

ett  and  Alexander  Grant  ^^  divers  goods,  wares  and  mer-  nishedbythem 

chandises,"  he,  *the  defendant,  in  consideration  of  the  to  ^**®|**^'T'!^ 

same,  promised  to  pay  the  plaintiffs  as  niuch  money  as  ot^[he  leuerof 

they  reasonably  deserved  to  have  therefor,  in  case  Hack-  ci-edit.    h  *« 

ett  &  Grant  did  not  pay  for  them;  and  that,  in  con-  co^tJart"**te. 

siderauon  of  the  defendant's  promise,  and  at  his  request,  tween       the 

they  sold  and  delivered  to  Hackett  &  Grant  "  divers  file  defending 

goods,  wares  and  merchandises,"  and  reasonably  de-  aud^arof  proof 

served  to  have  therefor  2,168/."  sterling,  of  which  the  ^"iu^^omJki 

defendant   and   Hackett    &   Grant  had    notice ;    and  it  such,   it  is 

which  Hackett  &  Grant  did  not  pay,  but  refused,  and  °°'^?  •J^*  ^ 

are  insolvent ;  of  all  which  the  defendant  had  notice,  oifrauJ^w  of 

and  in  consideration  of  the  premises  promised  to  pay  nUatakeon  the 

the  plaintiffs  the  said  sum  of  2,168/.  sterling  of  the  va-  pra?ntiffL      * 

lue,  &c.  which  he  has  failed  to  do.  «  225 

Upon  the  issue  of  non  assumpsit^  the  plaintiffs  read  Semb.  That 
in  evidence  a  letter,  admitted  to  be  signed  by  and  with  of^mmi«aon* 
the  name  of  the  defendam,  and  directed  ^^  To  Messrs.  era  named  in  a 
John  and  Joseph   Naylor   &    Co."  in   the   following  ^f"^^ll 

words:  due    form    of 

law  the   oath 

»  Baltimore,  6th  April,  i79S.    •  ^SSto^h 

sufHci^nt    eri- 

"Gentlemen,  fetr ''^  "***' 

"  By  the  recommendation  of  Mr.  Travis,  I  take  That  it  it 
the  liberty  to  address  you  by  my  son  Alexander,  who  [IJ'Vi^rnoiSS 
visits  England  with  a  view  of  establishing  connections  to  the  oppo. 
in  the  commercial  line  there  in  the  different  manufacto-  *jj^  ^^^y  ^ 

ries  and  others.  He  is  concerned  with  Mr.  John  Hackett,  place  of  exe- 
cuting      th« 
commission. 
ThAt  H  tlie  return  of  the  commissioners  he  enclosed  in  an  envelop  which  is  sealed  by 

the  commiwionerSy  no  other  sealing  by  the  commissioners  is  iiccessaiy. 
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Gmt       of  this  place,  under  the  firm  of  Hackett  &  Grant  For 

Nayior.      their  plan  I  refer  to  themselves.     Ifave  therefore  only 

— ^—    to  add,  that  I  will  guaranty  their  engagements,  should 

you  think  it  necessary,  for  any/  transaction  they  may 

have  with  your  .house." 

The  plaintiffs  also  produced  and  offered  to  read  in 
evidence  a  commission,  (with  interrogatories,  and  an  ex- 
hibit and  depositions,)  directed  to  two  persons,  in  the 
usual  form,  commanding  them  to  take  the  examination 
of  the  witnesses  4n  writing  upon  the  interrogatories^ 
and  to  send  them  to  the  court  closed  up  and  under  the 
seals  of  any  two  or  one  of.  them,  and  requiring  them  to 
^  226  ^'^^^  ^h^  *oath  annexed  to  the  commission,  but  not 
directing  before  whom,  or  in  what  manner,  the  oath 
should  be  takpn. 

The  depositions  under  this  ^ommls^ion,  went  to  prove 
that  there  was  no  commercial  house  at  Wakefield,  (the 
town  where  the  plaintiffs  lived,}  under  the  name  of  John 
and  Joseph  Naylor  &  Co.  That  the  firm  of  the  plain- 
tiffs was  John  and  jferemiah  Naylor  &  Co.  and  that 
the  Mr*  Travis,  mentioned  in  the  letter,  was  the  agent 
of  the  plaintiffs.  That  the  letter  was  in  fact  intended 
for  that  house,  and  was  delivered  to  it  by  Alexander 
Grant,  of  the  house  of  Hackett  &  Grant,  who  obtained 
goods  upon  the  credit  of  it,  and  who  became  insol- 
vent. 

To  the  reading  of  this  commission  and  depositions 
the  defendant  objected,  contending  that  the  commission 
was  illegally  and  defectively  executed ;  but  the  court 
below  overruled  the  objection,  and  suffered  them  to  be 
read. 

The  defendant  then  prayed  the  court  to  instruct  the 
jury,  that  upon  this  evidence  the  plaintiffs  were  not  en- 
titled to  recover  upon  either  count  in  the  declaration; 
but  the  court  refused,  and  instructed  the  jury  that  the 
evidence  was  proper  and  legal  to  support  the  issue  on 
the  part  of  the  plaintiffs,  and  suffcient  in  law  for  thiU 
purpose^  if  by  the  jury  believed  to  be  true,  and  if  they 
should  believe  that  the  letter  was  intended  to  be  ad- 
dressed, and  was  addresaed^  by  the  defendant  to  the 
|)laintiffs. 

To  which  opinions  of  the  court  the  defendant  except- 
ed, and  brought  his  writ  of  error. 
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Martin^  For  die  plaintiff  in  error.  ^«ot 

1.  The  first  bill  of  exceptions  brings  into  view  the      Nay  lor. 
informality  of  the  execution  of  the  commission  to  ex-  '    ■- 

amine  witnesses.  The  authority  to  issut  such  a  com- 
mission, and  the  mode  of  executing  it,  depend  upon  the 
act  of  assembly  of  Maryland,  passed  at  November  ses* 
siorij  1773,  c.  7*  s.  7.  by  which  it  is  enacted,  "that 
such  commission  shall  issue,  and  the  commissioners 
shall  be  ^pointed  and  ^qualified,  and  such  inter-  ^  227 
rogatories  be  proposed  or  exhibited,  and  such  com- 
mission be  executed  and  returned^  and  the  depositions  ' 
or  affidavits  taken  in  pursuance  thereof,  shall  be  pub- 
lished in  the  same  manner  and  form,  as  in  the  case 
of  a  commission  issuing  out  of  the  court  of  chan- 
cery for  the  examination  of  witnesses  residing  and 
living  out  of  this  province ;  and  the  depositions  or  affi- 
davits which  shall  be  duly  made  or  taken  in  virtue  of 
any  commission  lyhich  shall  issue  in  pursuance  of  this 
act,  or  copies  thereof  duly  attested,  shall  be  admitted 
in  evidence  at  the  trial  of  the  cause.^ 

The  mode  of  issuing  and  executing  commissions 
from  the  court  of  chancery  in  Maryland  has  always 
been  conformable  to  the  English  practice,  except  that, 
by  the  act  ofassemily^  of  1785^  c.  72.  s.  15.  the  parties 
are  permitted  to  be  present  at  the  examination,  and 
may  put  additional  interrogatories* 

1st.  We  object  to  the  execution  of  the  commission, 
because  it  does  not  appear  that  the  commissioners  were  . 
sworn  according  to  law.  They  themselves  certify  that 
they  took  the  oath  annexed  to  the  commission,  but  do 
not  say  before  whom,  nor  in  what  manner.  It  ought  to 
have  been  certified  by  some  person  who  administered 
the  oath,  and  who  was  competent  in  law  to  administer  it; 
and  such  certificate  ought  to  show  how  it  was  done.  It 
is  like  the  case  of  a  commission  to  ascertain  the  boun- 
daries of  lands,  in  which  case  it  has  been  unifprmly 
holden  in  Maryland,  that  if  the  commissioners  only 
return  that  they  have  acted  according  to  law  in  general 
terms,  their  return  is  insufficient.  They  must  certify 
in  what  matiner  they  have  executed  their  commission, 
that  the  court  may  judge  whether  it  be  legally  ex- 
ecuted. 

2d«  The  commissioner^  were  only  authorized  to  ex- 
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Gratit        amine  witnesses  upon  the  interrogatories  sent  out  with 
Nayior       ^^^  cOmoii&sion* '    But  it  does  not  appear  that  any  m» 
.— — — 1     terrogatories  were  sent  with  the  commission,  (a) 
^  228  *3d.    I'he  defendant  had  no  notice  of  ^he  time  and 

place  of  executing  the  commission.  He  filed  no  inter- 
rogatories. Notice  is  required  by  the  principles  of 
natural  justice^  and  by  the  constant  practice  of  the 
court  of  chancery.     1  Harruon^s  Ch.  Prac.  444. 

4th*  The  return  of  the  commissioners  ought  to  have 
been  under  seal. 

Livingston,  J.  Was  not  the  envelop  under  their 
seals  ?  *  ' 

Martin.  Yes;  but  that  is  not  sufficient;,  they  ought 
to  have  put^heir  seals  to  their  certificate. 

Livingston,  J.  I  hstve  never  seen  any  other  seal 
to  the  return  of  commissions  than  the  seal  to  the  en- 
velop. 

5th..  Martin*     The  commission  was  taken  out  upon 
'  the  first  issue  which  was  made  up,   and  before  the  se- 

cond issue  upon  the  amended  pleadings,(^)  upon  which 
the  cause  waa  finally  tried. 

«  .  ■ 

Livingston,  J.     Did  not  the  old  declaration  contain 
a  count  like  the  second  count  of  the  new,  upon  which 
^  the  verdict  was  found  ?  • 

Martin.  Upon  filing  a  new  declaration,  it  is  to  be 
considered  as  a  new  case  altogether.  Eq*  Ca*  Abr*  490. 
.  vol.  2.  pt.  1.  pi.  S.  new  edition. 

2.  llie  second  bill  of  exception  draws  in  question 
the  applicability  of  the  evidence  to  the  counts  of  the 
declaration,  and  its  sufficiency  to  support  the  plaintiffs' 
action.  The  verdict,  being  for  the  plaintiffs  upon  the  se- 
cond count  only,  confines  the  inquiry  to  that  count. 

(a)  Harper,  The  rule  of  the  court  below  is,  that  no  coiumissioa  9haU 
isMe  until  ten  days  after  interrogatories  filed.  It  is  to  be  presuitted  that 
the  clerk  did  not  disobey  the  rule  of  court.  The  commissioners  have  re- 
turned the  interrogatories  with  the  depositions. 

(6)  On  the  first  trial  a  juror  ^as  withdrawn,  and  the  plaintiff  had  leave 
to  amend.  Upon  vrhich  he  filed  a  new  declaration,  and  a  new  issue  wai 
made  up,  in  substance  the  same  as  the  first,  , 
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*Thc  letter  upon  which  the  action  is  founded  was  ^"■"^* 
not  addressed  to  the  plaintiffs,  but  to  John  and  y^^e^A  Ni^for. 
Naylor  and  Company.  - 

A  person  cannot  take  by  a  grant  made  to  him  by  a 
wrong  name.  Moor^  197.  Panton  v*  Chose*  1  Salk.  7* 
Cro.  Eiiz.  8W.  cfl.  22.  Field  v.  Wilson.  Willes^  554. 
556.  Evans  v.  Xing'. 

No  parol  evidence  is  admissible  to  vary  a  written 
agreement.  3  DalL  416.  Clarke  v*  RusseL  1  H.  BL 
289.  Gunnts  v.  ErharU 

This  was  a  promise  to  pay  the  debt  of  another,  and 
within  the  statute  of  frauds.  Cowp.  227.  Jones  v. 
Cooper.     2  T.  R.  80.  Matson  v.  Wharam.    1  Salk.  2%. 

The  written  agreement  must  show  the  consideration 
as  well  as  the  promise.  The  whole  agreement  must  be 
in  writing.  5  East^  10.  Wonn  V.  War  Iters.  No  parol 
testimony  can  supply  the  defect. 

The  declaration  must  set  forth  the  special  agreement 
precisely*  The  probata  must  agree  with  the  allegata. 
2  Bos.  &  Pull.  281.  Wilson  v.  Gilbert.  3  Bos.  f^  PuU^ 
559.  Whitwell  v.  Bennett.  6  T.  R.  363.  Spalding  y. 
Mure.  5  East^  111.  note.  Bordenave  v.  Bartlett.  3 
Esp.  Rep*  205.     3  B««.  &f  i^//.  456.  Turner  v.  %&*. 

llie  plaintiffs  cannot,  upon  this  evidence,  recover 
either  upon  the  special  cot^nts  or  the  money  counts.  4 
Bos*  &f  PuU.  351.  Cooke  v.  Munstone. 

The  letter  is  not  an  absolute  guaranty,  but  upon  con* 
dition  that  John  and  Joseph  Naylor  should  think  it  ne- 
cessary. There  is  no  evidence  of  notice  to  the  defend- 
ant that  the  plaintiffs  thought  it  necessary.  They  ought 
to  have  given  the  defendant  notice  that*  they  held  him 
responsible,  in  order  that  he  might  take  means  to  se- 
cure himself. 

It  was  not  a  continuing  guaranty.     It  is,  to  be  con- 
sidered as  extending  only  to  the  first  importation  of 
goods ;   *but  the  plaintiffs  have  recovered  upon  the         4»  SSQ 
transactions  of  several  years. 

The  declaration  ought  to  have  set  out  specially  what 
engagement  Hackett  &  Grant  had  made  and  failed  to 
comply  with.  ^ 

Ingerscll,  contra. 

There  are  oply  three  questions  made  in  this  case. 
1.  Whether  the  letter  of  credit  rendered  the  defend- 
ant liable  to  the  extent  of  the  plaintiffs*  demand. 
Vol..  IV.  D  d 
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Gruit  2.  Whether  the  objection,  arimng  from  the  mUtake 

Naylor.      in  addressing  the  plaintiiFs  as  John  and  Joseph^  instead 

— •    of  John  and  Jeremiahy  is  not  obviated  by  the  proof, 

without  an  averment  in  the  declaration  that  die  sjtme 

persons  were  meant. 

3*  Whether  the  evidence  under  the  commission  was 
admissible. 

1.  On  the  first  point  he  contended  that  it  was  apparent 
on  the  face  of  the  letter,  and  from  the  nature  of  the 
business  in  which  Habkett  &  Grant  were  about  to  en** 
gage,  that  a  continuing  guaranty  was  intended.  And 
that  if  there  was  any  ambiguity  in  the  expressions  of 
die  letter  upon  that  point,  they  ought  to  be  taken  moat 
strongly  against  the  writer,  and  that  a  letter  of  credit 

..  was  a  contract  which  required  to  be  executed  among 
merchants  with  peculiar  good  faith. 

2.  Parol  evidence  was  admissible  to  show  that  John 
*  and  Joseph  meant  John  and  Jertmiah*  10  Co.  124, 

125.  b. 

It  is  admitted  that  if  the  obligor  be  sued  by  the  name 
in  the  bond^  atid  it  be  proved  by  parol  that  the  defendr 
ant  delivered  the  bond,  he  is  estopped  todeny  his  sadae 
to  be  as  in  the  bond*  So  in  assumpsit^  parol,  evidence 
may  be  given  to  show  that  the  contract  was  made  with 
A*  by  the  name  of  j9*,  and  to  show  thfit  the  writing^  was 
delivered  to  A. 
^  231  fit  is  the  custom  in  Europe  among  merchants  to 

keep  the  name  of  a  firm  long  after  the  original  copart* 
ners  are  dead«  Suppose  a  letter  of  credit  addressed  to 
the  old  firm  be  delivered  to  persons  not  named  in  the 
letter,  and  they  furnish  the  goods,  shall  they  not  been^ 
titled  to  recover  upon  this  letter  of  credit  i 

Ut  the  present  case,  suppose  there  is  no  such  person 
as  Joseph,  then  his  name  is  a  Murplusage,  and  it  is  a 
letter  to  John.  And  then  what  is  the  objection,  to  a 
auit  in  the  tiame  of  John  and  Jeremiah } 

It  may  state  the  contract  according  to  its  legal  import* 
If  a  bond  be  made  in  the  name  of  John,  and  James  de- 
liver it,  it  is  the  bond  of  James^  So  may  a  letter  ad^- 
dressed  to  John  and  Joseph,  delivered  to  John  and  Jm* 
remiah,  constitute  a  contract  with  John  and  Jeremiah. 
It  was  competent  to  prove  that  Alexander  Grai^t  de- 
livered the  letter  to  John  and  Jeremiah,  and  that  there 
was  no  other  firm  in  Wakefitld  of  the  naiae  o£  Naylor. 
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ft  irafi  not  necessary  to  state  in  the  declaration  that  the 
cotfiract  was  in  writing,  nor  that  John  and  Joseph  meant 
John  and  Jeremiah.  If  John  and  Jeremiah  had  drawn 
]»  bill  of  exchange  in  the  name  of  John  and  Joseph, 
John  and  Jeremiah  would  have  been  liable.  So  on  a 
policy  of  insurance  in  the  name  of  A»^  but  for  the  use 
of  A«f  it  is  not  necessary  to  aver  it  to  be  so,  but  an  ac«> 
tionWay  be  brought  directly  in  the  name  of  ^. 

So  if  I  direct  my  correspondent,  having  funds  in  his 
hifid,  to  make  ifisurance,  and  he  fails  to  do  so,  I  may 
chaise  him  as  insurer,  without  stating  specially  the  cir- 
eiAstancea  i^hich  render  him  liable.  So  in  a  case  of 
€9^cu$or  de  4on  tort,  1  charge  him  as  executor  generally, 
without  statifig  the  facts  of  intermeddling  with  the 
goods,  &G«  whereby  .he  is  liable  to  be  sued  as  executor. 

Inger^oU  inquired  of  the  court  whether  it  was  re- 
quii^d  that  he  should  say  any  thing  upon  the  execution 
of  the  commission  and  the  depositions* 

Maasbaxl,  Ch.  J.  The  only  doubt  entertained  by 
the  co^urt  upon  that  point  is  as  to  the  change  of  the  is- 
sue. 

^tnger^lh  The  case  cited  from  Eq*  Ca.  Abr*  fur- 
idsh^s  die  answer.  In  that  case  there  was  no  issue 
when  the  depositions  were  taken,  but  here  was  an  is- 
sue die  same  in  substance  as  that  upon  which  the  cause 
was  tried*    . 

On  the  next  day,  Harper^  on  the  same,  side,  was 
ttopped  by  / 

Tht  Courts  as  to  the  point  of  the  change  of  the  issue, 
saying  that  the  issue  was  in  substance  the  same,  and 
that  the  c6urt  was  satisfied  that  the  judgment  wa&  not 
enxmeous  on  that  account. 

Harper.  The  cases  in  which  parol  evidence  is  ad- 
mitted to  explain  a  written  agreement,  are, 

1st.  Of  ambiguity;  and, 

2d.  Of  mistake. 

1.  Of  ambiguity y  where  it  is  patent ^  it  is  the  province 
of  the  court  to  explain  h  from  the  instrument  itself, 
and  the  judges  cannot  resort  to  evidence  dehors. 
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^^**n*  When  there  is  no  ambiguity  upon  the  face  of  the  in- 

Nayior.      fttrument,  but  an  uncertainty  arises  from  facts  out  of 
■  the  instrument,  (as  where  there  are  two  persons  of  the 

same  name  and  description,)  there  the  ambiguity  may- 
be explained  by  parol  testimony* 

You  may  not  by  parol  evidence  vary,  extend  or  cur- 
tail a  written  instrument,  but  jrou  may  explain  it.  2 
Vez»  216,  Hampshire  v.  Pierce*    Powell  on  Coniract9^ 

431. 

The  case  of  Clarke  andRussel  was  a  case  of  patent  am- 
biguity. 

2.  But  we  say  this  is  not  a  case  of  latent  or  patent 
ambiguity,  but  of  mistake^  and  there  are  many  instsmces 
where  a  mistake  may  be  corre^cted  by  parol.  3  T.  R. 
The  King  v.  The  Inhabitants  of  Scammonden.  6  T.  R^ 
671.  Thomas  v.  Thomas.  Powell  on  Contracts^  432* 
Cro.  Car.  501.  Nevison  v.  Whitney.    2  P.  Wma.  I4I. 

*  233  *Chase,  J.     There  was  a  case  of  Lord  Baltimore's 

devise  to  his  son  Benjamin^  when  His  name  was  Bene"- 
diet.  Benedict  recovered  in  an  ejectment^  having 
proved  himself  to  be  the  person  meant* 

Harper.  The  case  from  10  Co.  134.  is  no  fiuthority. 
It  is  the  opinion  of  one  judge  only,  and  the  other  ap- 
pears to  have  been  the  better  lawyer.  And  even  in 
that  case  parol  evidence  must  have  been  admitted  to 
show  that  there  was  not  another  corporation  of  that 
name. 

There  is  a  difference  between  proving  that  something 
was  agreed  which  does  not  appear  in  the  writing,  and 
proving  that  it  was  agreed  that  something  should  be  in- 
serted in  the  written  agreement  which  was  omitted  by 
mistake.  3  Wilson^  275.  Meres  v.  Ansel.  .This  was  a 
mistake  of  Travis,  the  agent.  It  was  agreed  that  the 
guaranty  should  be  by  Grant  to  John  and  Jeremiah^ 
but  by  mistake  it  was  directed  John  and  Joseph. 

3«  No  averment  was  necessary  in  the  declaration  that 
John  and  Jeremiah  were  the  persons  meant,  because  it 
was  not  necessary  to  set  forth  the  written  agreement  in 
die  declaration. 

4.  There  can  be  no  doubt  that  the  guaranty  was.  ge- 
neral*   By  the  yery  terms  of  the  letter  the  defendant 
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undertook  to  guaranty  any  engagements  which  Hackett 
&  Grant  should  enter  into  for  any  transaction  they 
might  have  with  the  plaintiiFs. 

$•  No  notice  was  necessary  to  inform  the  defendant 
that  a  guaranty  was  necessary.  The  contract  did 
not  require  notice. 

Martin^  in  reply. 

Although  the  name  of  a  firm  sometimes  continues 
after  some  of  the  original  partners  are  dead,  yet  when 
they  sue  they  must  declare  that  A.,  B.  and  C,  trading 
under  the  name  and  firm  of  D. ,  £•  and  F»,  &c» 

So  in  this  case,  if  the  fact  would  justify  them,  tlie 
plaintiflPs  might  have  declared  that  the  defendant  pro- 
mised *the  plaintiffs,  trading  under  the  name  and  firm 
of  John  and  Joseph  Nay  lor  £s?  Co. 

1  he  plaintiffs  are  bound  to  name  all  the  persons  en- 
tided  to  be  joined  as  plaintiffs,  at  their  peril. 

The  action  cannot  be  supported  by  any  acts  done  by 
the  plaintiffs.  There  can  be  no  assumpsit  in  law.  The 
wholfe  contract  arises  from  the  letter.  Its  legal  import 
must  appear  upon  the  face  of  it. 

We  offer  no  parol  evidence  to  create  an  ambiguity, 
and  there  is  none  on  the  face  of  the  instrument.  The 
variance  is  apparent  upon  comparing  the  evidence  with 
the  declaration. 

It  is  true  that  equity  will  interpose  in  some  cases  of 
mistake,  where  it  was  agreed  that  something  should  be  in- 
serted in  the  writing,  which  was  not  don;;,  and  the  wri- 
ting was  drawn  by  the  other  party;  or  where  there  is  any 
thing  omitted  through  fraud,  one  party  being  illiterate, 
&c.  But  here  the  plaintiffs  were  not  bound  to  part  with 
their  goods  upon  such  a  letter ;  it  was  their  own  folly 
to  do  it.    They  made  no  mistake. 

March  29. 

Marshall,  Ch.  J*  delivered  the  opinion  of  the 
court,  as  follows : 

In  this  case  three  points  are  made  by  the  plaintiff  in 
error  on  the  letter  which  constitutes  the  basis  of  this 
action.     He  contends, 

1st.  That  this  letter  being  a  collateral  undertaking, 
and  being  addressed  to  John  and  Joseph  Naylor  &  Co. 
the  plaintiffs  below  cannot  be  admitted  to  prove  by  pa- 


233 


Grant 

▼ 
Naylor. 


•234 


234.  *  SUPREME  COURT  U.  S. 

Gmt       p qJ  testimony  that  it  was  intended  for,  and  is^  an  as9uinih 
Ni^tor.      sit  to  Johi^  and  yeremiah  Naylor. 
'^    ■  2d.  That  the  undertaking  was  conditional,  and  re- 

quired notice  to  be  given  to  the  writer  of  the  intent  and 
nature  of  his  liability. 
*  -  235  *5d.  That  it  is  confined  to  the  shipments  made  during 

the  year  in  which  it  was  written* 

On  the  first  objection  the  court  has  feh  considerable 
difficulty.  That  the  letter  Mras  really  designed  for  John 
and  Jeremiah  Naylor  cannot  be  doubted,  but  the  princi- 
ples which  require  that  a  promise  to  pay  the  debt  of 
another  shall  be  in  writing,  and  which  will  not  permit  a 
written  contact  to  be  explained  by  parol  testimatiy, 
originate  in  a  general  and  a  wise  policy,  which  tUs  court 
capnot  relax  so  far  as  to  except  from  its  operation 
cases  within  the  principles. 

Already  have  so  many  cases  been  taken  out  of  the 
statute  of  frauds,  which  seem  to  be  within  its  letter, 
that  it  may  well  be  doubted  whether  the  exceptions  do 
not  let  in  many  of  the  mischiefs  against  which  the  rule 
was  intended  to  guard.  The  best  judges  in  England 
^  have  been  of  opinion  that  this  relaxing  construction  of 

the  statute  ought  not  to  be  extended  further  than  it  lias 
already  been  carried,  and  this  court  entirely  concurs  in 
that  opinion. 

On  examining  the  cases  which  have  been  cited  lit  the 
bar,  it  does  not  appear  to  the  court  that  they  authorize 
the  explanation  of  the  contract  which  is  attempted  in 
this  case. 

This  is  not  a  case  of  ambiguity. 
It  is  not  an  ambiguity  patent,  for  the  face  of  the  let- 
ter can  excite  no  doubt. 

It  is  not  a  latent  ambiguity,  for  there  are  not  two 
firms  of  the  name  of  John  and  Joseph  Naylor  &  Co.  to 
either  of  which  this  letter  might  have  beeja  delivered. 
It  is  not  a  case  of  fraud.  And  if  it  was,  a  court  of 
chancery  would  probably  be  the  tribunal  which  would, 
if  any  could,  afford  redress. 

If  it  be  a  case  of  mistake,  it  is  a  mistake  of  the  wri- 
ter only,  not  of  him  by  whom  the  goods  were  advanced, 
and  who  claims  the  benefit  of  the  promise. 
*  236  *Without  reviewing  all  the  cases  which  have  been 

urged  from  the  bar,  it  may  be  said  with  confidence  that 
no  one  of  them  is  a  precedent  for  this. 
6 
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A  letter  addressed  by  mistake,  it  is  admitted,  to  one 
house,  is  delivered  to  another*  It  contains  no  applica'- 
tion  or  promise  to  the  company  to  which  it  is  delivered, 
but  contains  an  application  and  a  promise  to  a  different 
company  not  existing  at  that  place.  The  company  to 
which  it  is  delivered  are  not  imposed  upon  with  respect 
to  the  addresis,  but  knowing  that  the  letter  was  not  di- 
rected to  them,  they  trust  the  bearer,  who  came  to  make 
contracts^  on  his  own  account  lii  such  a  case  the  let- 
ter itself  is  not  a  written  contract  between  Daniel 
Grant,  the  writer,  and  John  and  Jeremiah  Naylor,  the 
persons  to  whom  it  was  delivered.  To  admit  parol 
proof  to  make  Itsuch  a  contract,  is  going  further  than 
courts  have  ever  gone,  where  the  writing  is  itself  the 
contract,  not  evidence  of  a  contract,  and  where  no  pre- 
existing obligation  bound  the  party  to  enter  into  it 

it  being  the  opinion  of  a  majority  of  the  court  that 
John  and  Jeremiah  Naylor  could  not  maintain  their  ac- 
tion on  this  letter,  it  becomes  unnecessary  to  consider 
the  other  points  which  were  made  at  the  bar.  It  is  the 
opinioii"  of  this  court  that  the  circuit  court  erred  in  di- 
recting the  jury  that  the  evidence  given  by  the  plain- 
tiffs in  that  court  was  proper  and  sufficient  to  support 
the  issue  on  their  part  The  judgment  of  the  circuit 
court  is,  therefore,  to  be  reversed,  and  the  cause  sent 
teck  for  further  trial. 

Judgment  reversed. 


$d» 


Grant 
Naylor. 
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ERROR  to  the  circuit  court  of  the  district  of  Co-  The  refusal 
lumbia,  sitting  at  Alexandria.  t^ot",:^. 

The  plaintiffs  below,  Woods  &  Bemis,  took  a  bill  of  tirme  a  cause 
exceptions  to  the  refusal  of  the  court  to  continue  the  f^^^^  '*  "  *J 

*     ,,,  ...  ,    ,  issue,    cannot 

cause  tux  next  term,  upon  their  motion  grounded  on  an  be     assigned 
affidavit  stating  the  absence  of  a  witness,  the  facts  which  for  error. 
they  expected  to  prove  by  him,  on  a  belief  that  he  would 
prove  those  facts,  (which  appeared  to  be  material  to  the 
issue,)  that  he  resided  in  the  state  of  Maryland^  about  25 
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Woadt  miles  from  the  place  of  trials  had  been  summoned,  and 
YouDg.  prooiised  to  attend;  that  the  cause  had  been  called  at  a 
—  —  former  day  for  trial  in  the  regular  course  of  the  docket, 
and  was  then  postponed  at  the  request  of  the  plaintifis^ 
on  account  of  the  absence  of  that  witness  ;  that  the  cause 
being  now  again  called  for  trial,  the  witness  was  still  ab- 
sent, but  it  was  expected  that  his  attendance  might  be 
had  at  the  next  term. 

The  bill  of  exceptions  stated  a  general  rule  of  prac- 
tice which  had  been  made  at  a  former  term,  and  entered 
on  the  minutes  of  the  court,  and  which  was  still  in  force, 
^^  that  when  a  motion  shall  be  made  for  the  continuance 
of  a  cause  for  want  of  a  witness,  the  affidavit  must  «tate 
the  fact  or  facts  which  the  party  making  the  affidavit  ex« 
pects  to  prove  by  such  witness,  and  that  the  said  parQr 
verily  believes  that  the  said  witness  will  prove  such  fact 
or  facts,  and  that  he  the  deponent  has  used  all  proper 
means  to  obtain  the  attendance  of  such  witness^  and  that 
he  believes  he  shall  be  able  to  procure  the  testimony,  of 
such  witness  at  the  next  term,  or  in  a  reasonable  time  to 
be  therein  stated." 

No  motion  had  been  made  for  an  attachment  agsunst 
the  witness,  or  any  other  process  to  compel  his  attend- 
ance. 

•  238  *The  case  was  submitted  to  the  court  without  argu- 

ment, by  Sxvanny  for  the  plaintiffs,  and  ToungSy  for  th^ 
defendant. 

By  the  Court. 

The  question  is,  whether  a  refusal  to  continue  a  cause 
can  be  assigned  for  error.  ' 

The  impression  of  the  court  is,  that  it  cannot.  Has 
the  party,  by  /aw,  a  right  to  a  continuance  in  any  case  ? 
If  he  has  it  will  have  weight.  Is  it  not  merely  a  matter 
of  favour  and  discretion  f 

This  is  a  case  in  which  this  court  cknnot  look  into  the 
merits  of  the  question,  whether  the  court  below  ought  to 
have  granted  a  continuance  of  the  cause. 

Judgment  affirmed,  with  costs.(^i) 

(a)  This  ease  was  brought  ap  id  expectation  that  this  eoart  would  have 
decided  the  question  whether  an  attachment  ean  be  served  upon  a  person 
who  resides  out  of  the  district,  but  withia  lOO  miles  of  the  piMe  M  trial. 
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*yOUNG  V.  PRESTON. 

ERROR  to  the  circuit  court  for  the  district  of  Co-     If  A.  agree, 
lumbia  in  an  action  of  o^^ttm/^^zV,  broufi:ht  by  Preston  jn^er  seal,  to 

/!>•  ^.rtii"**        certain 

against  Toung^  upon  a  quantum  meruit  for  work  and  la-  work  for  B. 
hour*  ^°^  ^^^'  P^^' 

At  the  trial  below,  the  defendant,  Young,  offered  in  rented  by*B. 
evidence  a  seeded  agreement  between  the  parties,  and  (^om  finishing 
ofiered  further  evidence  that  the  work  and  labour  for  Jj,  contraetf 
which  this  action  was  brought,  were  done  in  consequence  A.  cannot 
of  that  agreement ;  and  prayed  the  court  to  instruct  the  ^^'J^  J^. 
jury  that  if,  from  the  evidence,  they  should  be  of  opinion  ndt  against  B. 
that  the  said  work  and  labour  was  done  in  consequence  ^**^  ^Vi®  ""^^^ 

r    t  11  1  »  r  '•^11  actually     per- 

oi  the  sealed  agreement,  the  action  of  assumpsit  would  formed,     bat 
not  lie :  which  instruction  the  court  refused  to  give,  evi-  ™^^  sue  npon 
dence  having  been  offered  to  the  jury  that  the  plaintiff  strament. 
was  prevented  from  completing  the  work  mentioned  in 
the  agreement  by  the  defendant,  who  employed  another 
person  to  finish  it* 

But  the  court  instructed  the  jury  that  if,  from  the  evi- 
dence, they  should  be  of  opinion  that  the  plaintiff  was 
prevented  by  the  defendant  from  proceeding  to  complete 
the  said  work,  according  to  the  said  agreement,  in  a  rea- 
sonable time,  then  the  plaintiff  had  a  right  to  recover,  in 
this  form  of  action,  from  the  defendant,  as  much  money 
as  the  plaintiff  deserved  to  have  for  the  work  done  by  him 
for  the  defendant,  althbugh  the  same  was  done  in  conse- 
quence of  the  said  agreement,  and  although  the  whole  « 
work  mentioned  in  the  said  agreement  was  not  completed. 
To  which  refusal  and  instruction  the  defendant  excepted; 
and  the  judgment  below  being  against  him,  he  brou^t 
his  writ  of  error. 

Upon  the  opening  of  the  case,  this  courts  without  ar- 
gument^ reversed  the  judgment. 

♦On  a  subsequent  day,  C.  Simifns^  one  of  the  counsel        *  240 
for  the  defendant  in  error,  not  having  been  present  at  the 

and  who  has  been  summoned  and  fails  to  attend  as  a  witness  in  a  civil 
canse. 

Bat  the  court  having  intimated  an  opinion  that  the  refusal  to  continue 
the  o^se  eould  not  be  assigned  for  error^  the  counsel  did  not  argue  the 
other  point. 

Vol.  IV.  Ee       . 
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Young      opening  of  the  case,  was  permitted  by  the  court  to  cite 
Preiton      authorities  in  support  of  the  opinion  of  the  court  below^ 
■  ■  and  cited  the  following :     Towers  v*  Barrett^  1   T*  R* 

133.  where  it  was  decided  that  assumpsit  for  money  had 
and  received  will  lie  to  recover  money  paid  on  a  contract 
which  IS  put  an  end  to,  as  where,  either  by  the  terms  of 
the  contract  it  is  left  in  the  plaintiff's  power  to  rescind  it 
by  any  act,  and  he  does  it ;.  or  where  the  defendant  aS"- 
sents  to  its  being^  rescinded*     In  that  case,  the  counsel 
for  the  defendant  admitted,  that  when  the  party  has  done 
any  thing  to  preclude  himself  from  going  into  the  contract, 
then  money  had  and  received  wiU  lie.     Butler^  J*  said^ 
"  The  defendant  left  it  in  the  power  of  the  plaintiff  to  put 
an  end  to  the  contract*     If  the  contract  be  open,  the  plain- 
tiff's demand  is  not  for  the  whole  sum,  but  for  damages 
arising  out  of  that  contract." 

So  in  Giles  v*  Edwards,  7  T*  R*  ISt*  there  was  a  spe- 
cial contract  between  the  plaintiff  and  the  defendant, 
which  the  defendant  had  prevented  the  plaintiff  from 
completing.  The  court  was  clearly  of  opinion,  that  ^  as 
by  the  defendant's  default  the  plaintif&  could  not  perform 
what  they  had  undertaken  to  do,  they  had  a  right  to  put 
an  end  to  the  whole  contract,  and  recover  back  the  mo* 
ney  they  had  paid  under  it."  So  here,  Simms  contended, 
that  as  the  defendant  had  prevented  the  plaintiff  from 
completing  the  contract,  the  plaintiff  had  a  right  to  put 
an  end  to  it«  If  he-*had  paid  money  under  the  contract, 
he  would  have  had  a  right  to  recover  it  back ;  but  as 
instead  of  advancing  money,  he  had  done  work  and  la- 
a  hour,  which  could  not  be  recovered  back  in  specicj  he 
had  a  right  to  recover  its  value. 

So  in  1  PoweU  on  Contracts,  417.  **  If  he,  who  is  be- 
nefited by  another's  fulfilling  his  contract  or  agreement, 
is  the  occasion  why  it  is  not  carried  into  execution,  the 
contract  or  agreement  is  thereby  entirely  dissolved^  and 
the  party  bound  discharged  from  his  obligation." 

But  notwithstanding  these  authorities,  the  court  ad- 
hered to  their  first  impression,  some  of  the  judges  say- 
*  241  ing,  •that  the  plaintiff  had  a  clear  right  of  action  upon 
the  sealed  instrument ;  he  might  aver  in  his  declaration 
that  he  had,  in  part,  performed  the  work,  and  was  ready 
to  do  the  rest,  but  was  prevented  by  the  defendant.  And 
whenever  a  man  may  have  an  action  on  a  sealed  instru- 
ment, he  is  bound  ta  resort  to  it* 

Judgment  reversed. 
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ROSE  V.  HIMELY. 

THIS  was  an  appeal  from  the  sentence  of  the  ctr*  ^f  a  «iAim  be 
mit  court  for  the  district  of  South  Carolina,  urhich  re-  ^e  "LnteoS 
versed  that  of  the  district  judg'e^  who  awarded  r^stitu-  of  condemDa- 
tion,.  to  Rose,  the  libellant,  of  certain  goods,  part  of  J"j"  **^  *  ^* 
the  cargo  of  the  American  schooner  Sarah.  rA^f  ooaii^wiii 

This  vessel,  after  trading  with  the  brigands,  or  rebels  ««»>?c  into 
of  St*  Domingo,  at  several  of  their  ports,  sailed  from  tion  of "sueli 
thence,  with  a  cargo  purchased  there,  for  the  United  court;  and  if 
States ;  and  had  proceeded  more  than  ten  leagues  from  not,'**** w»3S- 
the  coast  of  St.  Domingo,  when  she  was  arrested  by  ^»%  ««''<  the 
2L  French  privateer,  on  the  23d  of  February,  1804,  car-  e^l^^i 
ried  into  the  Spanish  port  of  Barracoa^  in  the  island  of  jarjsdietion 
Cub»  ;  and  there,  with  her  cargo,  sold  by  the  captors,  ^Ifj^ej'  ^^^ 
on  the  18th  of  March,  1804,  before  condemnation,  but  sentence  is  to 
under  authority,  as  it  was  said,  of  a  person  who  styled  **S  disregard- 

1  •  ir  r    i_  \     r  nl     T\       -  -^  „     ed;     but     of 

himself  agent  of  the  government  of  St.  DomtngOy  at  St.  their  own  ja- 
Jago  de  Cuba*  The  greater  part  of  the  cargo  was  pur-  n*d»otioii,  so 
chased  by  — — — -  Cott,  the  master  of  an  American  pends  upon 
vessel  called  the  Example^  into  which  vessel  the  goods  ^nmic^ 
were  clandestinely  transferred  from  the  Sarah^  in  the  ^j^  ore^vc- 
night  time,  and  brought  into  the  port  of  Charleston,,  in  ryooantryare 
South  Carolina,  where  they  were  foUowed^by  Rose,  the  jSSge*"*Et^ 
supercargo  of  the  Sarah,  who  filed  a  libel  against  them,  ry  septence  of 
in  behalf  of  the  former  owners,  complaining  of  the  b^l^^'^mM^ 
unlawful  seizure  on  the  high  seas,  and  praying  for  re-  tent  court, 
storation  of  the  goods :  whereupon  process  was  issued,  J*jJ^^  J^^*' 
and  *the  goods  were  arrested  by  the  marshal,  on  the  the  "'subject 
Ath  of  May  J 1 804.  No  steps  appear  to  have  been  ta-  V^^^  of  'J« 
ken  by  the  French  captors,  towards  obtaining  a  con*  'J^nciusive  as 
denmation  of  the  vessel,  until  time  enough  had  elapsed  to  the  title  to 
for  them  to  re.ceive  information  of  the  proceedings  cuumed^uoLr 
against  the  goods  in  this  country.    The  forms  of  adju-  it. 

♦242 

The  prohibition,  by  France,  of  all  tnide  with  the  revolted  blacks  of  Santo  Domineo, 
was  an  exercise  of  a  mnnieipalf  not  of  a  beJUgerent  right ;  and  seizures  under  that  prohi- 
bition were  only  authorized  within  two  leag;ues  of  the  eoasts  of  that  island. 

A  seizure  beyond  the  limiu  of  the  territorial  jurisdiction^  for  breach  of  a  municipal  re- 
Iplation,  u  not  warranted  by  the  law  of  nations;  and  such  a  seizure  cannot  give  jurisdio- . 
tKin  to  the  -eourts  of  the  offended  country;  especially  if  the  property  seized  be  never  ear* 
ried  within  its  territorial  jurisdiction. 

Qutrre,  whether  a  French  court  can*  consistently  with  the  law  of  nations,  and  the  trea- 
ty, condemn-  American  property  never  carried  into  the  dominions  of  France,  and  while 
lyisg  in  a  port  di  the  United  States. 
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Ro»e       dication  were  begun  in  the  tribunal  of  the  first  instance, 
nJeir      a^  *y«^^^  Domingo,  in  July,  1804,  and  thie  condemna- 
IL    tion  was  had  before  the  middle  of  that  month. 

This  condemnation  purports  to  be  made  conformably 
to  the  first  article  of  the  arrete  of  the  captain-general, 
{Ferrarui^  of  the  1**  of  March,  1804,  which  was  issued 
sik  days  subsequent  to  the  seizure  of  the  vessel. 

This  article  was  as  follows :  "  The  port  o^  Santo  Do- 
mlngo  is  the  only  one  of  the  colony  of  Santo  Domingo, 
open  to  French  and  foreign  commerce  ;  consequently, 
every  vessel  anchored  in  the  bays,  coves  and  landing 
places  of  the  coast  occupied  by  the  revolters,  those  des- 
tined for  the  ports  in  their  possession,  and  coming  out 
with  or  without  cargoes ;  and,  generally,  every  vessel 
sailing  within  the  territorial  extent  of  the  island,  (ex- 
cept between  Cape  Raphael,  and  the  bay  of  Ocoa,) 
found  at  a  less  distance  than  two  leagues  from  the 
coast,  shall  be  arrested  by  the  vessels  of  the  state,  and 
by  privateers  bearing  our  letters  of  marque,  who  shall 
conduct  them,  as  much  as  possible,  into  the  port  of 
Santo  Domingo,  that  the  confiscation  of  the  said  ves- 
sels and  cargoes  may  be  pronounced." 

On  the  6th  of  September,  1 806,  no  sentence  of  con- 
demnation having  been  produced  in  evidence,  the  judge 
of  the  district  court  decreed  restitution  of  the  proper- 
ty to  the  libellant,  from  which  sentence  the  other  party 
appealed  to  the  circuit  court,  and  there  produced  the 
sentence  of  condemnation,  by  the  tribunal  of  the  first 
instance,  at  Santo  Domingo.  The  circuit  court  rever- 
sed the  sentence  of  the  district  court,  and  dismissed 
*  243  ^^®  libel.(a)  *From  this  sentence,  the  libellant  ap- 
pealed to  this  court. 

For  the  libellant,  the  case  was  argued  by  C.  Lee,  Har- 
per, S.  Chase,  jun.  Dallas,  Raxvle,  Ingersoll^  and  Dray- 
ton;  and,  ' 

For  the  respondent,  by  Duponceau,  E.  Tilghman,  and 
Martin.{b) 

(a)  The  reasons  of  the  oirouit  court  are  stated  hy  Jodge  Johnaoo,  in 
'  this  senteDce,  see  Appendix,  note  (C). 

{b)  This  ease  was  argaed  in  eonneetion  with  the  case  of  JRote  v.  Groeri' 
ins't  which  was  a  libel  fop  another  part  of  the  cargo  of  the  Sarah,  and 
with  the  case  of  La  Font  v.  JUgelaw,  from  Mainland,  which  was  Uk  aC" 
tion  of  replevin  by  the  original  owner  of  goods  condemned  by  the  tribanal 
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For  the  UbeUant,  it  was  contended,  Rose 

!•  That  this  was  not  a  seizure  as  prize  of  war ^  but      Himeiy. 

as  a  forfeiture  for  violation  of  the  municipal  law  of 

France;  and, 

2.  That  whether  it  were  seized  jure  belli^  or  jure 
civiii^  it  was  not  cotnpetent  for  the  court,  sitting  at 
^Santo  Domingo^  to  condemn  the  property,  while  it 
wad  in  a  neutral  foreign  port.  *  244 

1st  point.' 

This  is  not  a  case  of  prize  of  war,  but  of  municipal 
forfeiture^ 

The  tribunal  of  the  first  instance  was  a  municipal 
court;  and  it  is  dbubtful  whether  it  had  cognisance  of 
questions  of  pfize  of  war.  But  if  it  had  a  general 
prize  jurisdiction,  it  could  not,  consistently  with  our 
treaty  with  France,  (^Laws  U.  S,  vol.  6.  p.  34.  art.  22.) 
condemn  a  prize  not  carried  into  a  French  port.  The 
words  of  the  article  are,  ^^  it  is  further  agreed  that,  in 
all  cases,  the  established  courts  for  prize  causes,  in 
the  country  to  which  the  prizes  may  be  conducted^  shall 
ahnet2ike  cognisance^of  them."  Hence  it  is  to  be, in* 
ferred,  that  as  they  could  not  consistently  with  the 
treaty,  take  cognisance  of  the  case  as  prize  of  war, 
they  themselves  must  have  considered  it  as  a  mere 
seizure,  for  violation  of  a  municipal  regulation.  It  is 
characteristic  of  prize  of  war^  that  it  is  done  with  a 

Ski  SftQto  Domingo,  under  similar  circumstances;  and  with  the  case  of 
Hudtun  &  Smith  v.  GnesHery  also  from  Maryland,  which  was  trover  for 
the  cargo  of  the  Sea  Flortoer,  condemned  upon  similar  grounds ;  and  with 
the  case  of  Palmer  &  Higgins  v.  Dtctilgh,  from  PennsylTania,  which  was 
replevin  for  tlie  cargo  of  the  brig  Ceres,  condemned  under  similar  circum- 
stances ;  and  with  the  case  of  Pluyment  v.  The  Brig  Ceres,  which  was  a 
libel  in  the  district  court  of  the  United  States  at  Philadelphia,  ior  restora- 
tion of  the  vessel.  These  cases  were  all  supposed  to  depend  on  the  same 
qiiestifms,  and  by  consent  of  counsel^  with  leave  of  the  court,  were  ar- 
gued as  one  cause.  This  accounts  for  the  great  number  of  the  counsel  em« 
ployed,  and  for  the  great  length  of  the  argument,  which  consumed  nine 
days. 

Upon  the  opening  of  these  cases,  six  judges  being  present,  it  appeared 
that  three  o£  the  six  judges  had  given  opinions  in  the  circuit  court  u{>on 
the  principal  points  which  were  about  to  be  argued,  and  that  if  each  judge 
who  nad  given  an  opinion*  should  withdraw  from  the  bench,  as  had  been 
Quatomary  heretofore,  there  would  not  remain  a  quorum  to  tiy  the  cause*  ^ 
It  was  thereupon  agreed,  by  all  the  judges,  that  they  would  sit.  Chaact 
Johnmm,  and  lAvingston,  Justices,  expressed  themselves  strongly  against 
the  praetice  of  a  judge's  lea?ing  the  bench  because  he  had  decided  the 
ease  in  the  court  below.  Washington,  Justice^  said  he  should  not  insist 
upon  the  practice,  if  it  should  be  generally  abandoned  by  the  judges.  The 
whole  six  judges  {Todd,  Justice,  being  absent)  sat  In  the  cause;  so  that 
the  practice  of  retiring  seems  to  be  afakndoned. 
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^^  view  to  anaoy  an  enemy*  When  a  neutral  violates  his 
Himeiy.  neutrality,  he  becomes,  quoad  hopy  an  ally  to  the  enemy, 
•'"^■"~-'  and  the  ground  ©f  condemnation  is  always  as  enemy 
property.  But  here  was  no  feature  of  public  war.  It 
was  merely  an  insurrection.  All  the  world  considered 
the  blacks  of  St.  Domingo  as  revolted  subjects.  Our 
government  has  acknowledged  the  right  of  France  to 
legislate  over  those  colonies*  The  French  arrete  is 
not  a  measure  of  war,  but  of  governments  and  is  a 
mere  municipal  regulation  to  enforce  obedience  to  her 
laws,  and  for  the  reduction  of  the  insurgents.  The 
law  of  France  rendered  the  trade  illicit,  but  a  seizure 
for  illicit  trade  is  not  the  exercise  of  a  right  of  war. 
It  had  no  relation  to  a  state  of  war ;  and  might  have 
been  passed,  if  the  most  profound  peace  had  existed 
throughout  the  world. 

In  the  year  1802,  France,  Spain,  and  England  were 
at  peace  with  each  other,  and  with  all  the  world.  T*he 
proceedings  of  France  against  her  revolted  colonies 
were  of  a  civil  nature  ;  at  least  they  were  so  consider* 
cd  by  her.  (5^^  Bonaparte^a  letter  to  Toussaintj  and 
m  245  ^^  *Clerc*s  letter  of  November ^  1802,  and  his  addreie  to 
the  people  of  St.  Doming'O-)  Toussaint  also  consider-  . 
ed  himself  as  holding  under  the  government  of  France, 
and  to  show  his  confidence,  left  his  children  in  France 
as  hostages. 

The  tribunals  in  Santo  Dominffo  were  the  ordinary 
tribunals  of  municipal  jurisdiction,  and  not  exclusively 
courts  of  prize.  Their  jurisdiction  depended  upon  the 
arretes  of  the  consuls  of  France,  of  the  1  %th  of  jfune^ 
and  2d  of  October  J  1802,(a)  (a  time  of  profound  peace,) 


(a)  The  following  is  the  arrete  of  18th  of  Jane,  1803. 

"  Arrete  of  the  consuls  coneerning  the  mode  of  administration  of  civil 
and  criminal  justice  in  the  colonies  restored  to  France  by  the  treaty  of 
Amiens. 

"  The  consuls,  kc.  on  the  report,  &c.  decree : 

**  1.  In  the  colonies  restored  to  France  by  the  treaty  (^  Amiens  of  6th 
Germinal  last,  (27th  March,  1802,)  the  tribunals  which  existed  in  1789| 
ahall  continue  to  administer  justice  in  civil  as  well  as  criminal  matters,  ac- 
cording to  the  forms  of  proceedings,  laws,  regulations,  and  tables  of  fees 
then  observed,  and  so  that'  nothing  be  innovated  as  to  the  orgaaizatkui, 
jurisdiction  and  competence  of  the  said  tribunals. 

**  2.  The  xlenominations  of  seneschalsea,  admirallr,  and  royal  jurisdiction 
courts,  shall  be  supplied  by  that  of  tribunal  of  the  first  instance/  bot  firom 
this  change  of  denomination  no  change  is  to  be  inferred  as  to  the  jurisdic- 
tion of  the  ancient  tribunals,  and  particularly  of  the  courts  of  admiralty. 

**$,  The  poblie  ministry  shall  be  exercised  by  eommissaries  of  the  go- 
vernment and  their  substitutes. 

1 
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♦and  which  refer  to  the  year  1789^  a  time  when  France       R»»« 
was  also  at  peace  with  all  the  world.  There  was^  then,     Himeiy. 
no  necessity  of  a  prize  court ;  and  neither  of  those     — — 
"^arretes  allude  particularly  to  the  insurrection  o£  the         *247 
blacks.     That  of  2d  October,  1802,  relates  generally 
to  the  smuggling  trade  of  the  colonies,  and  refers  to 
the  ancient  laws^  not  to  the  laws  of  war ;  but  the  mu" 
nicipal  laws.     From  the  jurisdiction  of  the  court,  then, 
it  cannot  be  inferred  that  this  was  a  case  of  prize  of 
war ;  nor  will  such  an  inference  be  drawn  from  the 
colonial  regulations  respecting  the  trade. 

The  first  of  these  is  the  arrete  of  the  captain-general, 
dated  the  22d  of  Jun6, 1802,(a)  which  is  entirely  muni- 

f 

*'4.  There  shall  he  provided  a  special  regulation  for  the  changes  to  be 
made  in  the  present  tribunals  at  Tobago, 

'*5.  Judgments  shall  run  in  the  name  of  the  French  Republic. 

^  6.  The  members  of  the  tribunals  shall  be  provisional^  nominated  ao- 
eording  to  the  requisite  forms*  by  the  captain>general*  He  shall  receive 
from  each  of  them  a  promise  of  fidelity  to  the  French  republic." 

The  following  is  the  arrete  of  2d  October,  1802. 

"  Arrete  for  regulating  the  forms  to  be  observed  for  the  proceedings  and 
jodgment  of  contraventions  to  the  laws  concerning  foreign  commerce  in 
the  colonies. 

**  The  consols,  &c.  on  the  report,  &e.  decree : 

*'  1.  The  contraventions  to  the  dispositions  of  the  laws  and  regulations 
concerning  foreign  commerce  in  the  colonies  shall  be  proceeded  ou  and 
adjudicated  in  the  form  hereinafter  mentioned. 

**2.  The  *JM/rttcftW*  {proceedingi  in  preparatorio)  **and  first  Judg" 
ment  shall  belong  to  the  or(Unaiy  tribunal  of  the  place  where  the  prize 
AaU  have  been  conducted^  subject  to  an  appeal  in  all  cases  to  special  com- 
missioQera,  who  shall  pi'onounce  in  the  last  resort. 

*'The  said  instruction  shall  be  made  summarily  and  on  simple  memoirs. 

**S.  Within  the  extent  of  each  captain-generalship,  the  commission 
bImII  be  composed  of  the  captain-general,  the  colonial  prefect,  the  com- 
missary  of  jastice,  or  the  grand  judge ;  and  in  case  of  impediment  of  any 
of  them,  then  of  a  substitute,  {celui  qui  le  remplace,)  and  besides,  of  three 
members  of  the  court  •f  appeal,  chosen  for  each  cause  by  the  captain-ge- 
■eral* 

[Here  follows  a  particular  regulation  as  to  Tobago.l 
**4.  In  case  of  a  division  of  opinions,  that  of  the  president  shall  prepon- 
derate. 

**5,  The  inspector  of  the  marine,  or  the  officer  of  administration  doing 
tbe  duty  of  inspector,  shall,  of  rtght,  exercise  the  functions  of  the  public 
ministry  in  the  said  commission  of  appeal. 

**  The  functions  of  clerk  shall  be  exercised  by  a  secretary  appointed  for 
that  purpose  by  the  captain-general. 

**  6.  As  to  the  residue,  the  ancient  laws  shall  be  executed,  so  far  as  they 
are  not  altered  by  the  present  regulation. 

"  7.  The  minister  of  the  marine  and  the  colonies  is  charged  with  the  exe- 
eation  of  the  present  arrete,  which  shall  be  inserted  in  the  bulletin  of  the 
laws. 

(Signed)  "BONAPARTE." 

(a)  The  i3th  article  of  that  arrete,  which  is  the  only  article  referred  to 
in  tbe  sentence  of  eondemnatiouy  is  as  follows : 

**  Every  veasel.  French  or  foreign,  which  shall  be  found  by  the  vessels  of 
he  republie  anchored  in  any  of  the  ports  of  the  island  not  designated  by 
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''^^       cipal,  and  applies  as  well  to  French  as  to  foreign  vessels, 
Himeif .      ^"^  ^^  limited  in  its  operation  to  within  two  leagues  of 
■  the  coast* 

The  next  is  that  of  the  9th  of  October,  1802,  which 
is  to  the  same  effect* 

The  last  is  that  of  1st  March,  1804,  which  as  to  these 
cases  was  clearly  ex  post  facto ^  but  if  applicable  at  all, 
shows  itself  to  be  merely  an  exercise  of  a  municipal 
right*  The  sentence  of  condemnation  itself  does  not 
pretend  to  consider  the  vessel  as  prize  of  war,  but  as  a 
seizure  ndade  for  the  violation  of  those  municipal  regu- 
lations of  trade  which  it  recites*  The  order  that  the 
proceeds  should  be  distributed  according  to  the  laws  re- 
specting prizes,  would  have  been  unnecessary^  if  it  had 
been  a  case  of  prize,  to  which  those  laws  would  "have  ap- 
plied independent  of  the  order* 

There  would  have  been  a  gross  inconsistency  in  France 
treating  the  revolters  as  rebels,  and  yet  claiming  that 
other  nations  should  consider  them  as  acknowledged 
enemies.  Yet  before  France  can  claim  the  rights  of 
war  from  neutrals,  in  regard  to  the  insurgents  of  St*  Do- 
*S48  mingo,  she  must  *admit  them  to  be  enemies^  and  not 
rebels*  If  they  are  independent,  and  France  is  at  xvar 
with  them,  France  can  claim  from  us  only  the  rig«hts 
which  war  gives*  •  We  shall  have  a  clear  right  to  trade 
with  them,  unless  in  contraband  of  war,  or  to  blockaded 
ports* 

It  either  is,  or  is  not,  prize  of  war*  There  are  only 
two  sides  to  the  questibn.  Prize  is  a  seizure  jure  beUh 
There  must  be  a  war  to  raise  a  question  of  prize*  No 
open  war  then  existed  with  any  nation*  It  is  said  that 
by  aiding  rebels  we  make  a  common  cause  with  them ; 
but  the  assistance,  to  justify  such  an  inference,  must  be 
the  act  of  the  nation,  not  the  unauthorized  act  of  indi- 
viduals. Until  the  year  1806,  the  United  States  had 
never  declared  the  trade  to  be  unlawful ;  nor  did  France 
require  our  government  to  take  notice  of  the  trade,  until 
tjic  fall  of  1805.  The  law  of  nations  does  not  au&orize 
the  seizure  and  confiscation  of  the  property  of  foreigners 
trading  with  rebels.  No  authority  to  that  effect  has  been 
cited  from  any  writer  upon  that  law.     A  state  has,  by  the 

these  preseBtSy  or  within  the  hays,  epTes»  or  landings  of  the  coast,  or  onder 
sail  at  a  distance  less  than  two  lei^es  from  the  shore  and  oomninnicating 
with  the  land,  shall  be  arrested  and  confiscated." 
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law  of  nations^  a  right  to  regulate  its  own  trade.     A  pa^       ^^^ 
rent  state  may  choose  to  exercise  greater  pr  less  degree     Himeiy. 

of  severity^  with  regard  t9  the  trade  of  its  colonies*     — 

Eng^nd  did  not,  until  1776^  wholly  prohibk>  trade  with 
her  North  American  colonies.  The  statute  of  16  Geo* 
III*  c.  5*  prohibiting  such  trade,  would  have  been  alto- 
gether useless,  if  such  trade  had  been  unlawful  in  conse^ 
quence  of  the  rebellion.  It.  declares  ^^that  all  manner 
of  trade  and  commerce  is  and  shall  be  prohibited  with 
the  colonies  of  New  Hampshire^"  &c«  (naming  the  colo- 
nies^} **and  that  all  ships  and  vessels  of,  or  belonging  to 
the  inhabitants  of-  the  said  colonies,  together  with  their 
cargoes,"  &c.  *^  and  all  other  ships  and  vessels  whatso- 
ever^ wijrii  their  cargoes,"  &c.  ^^  which  shall  be  found 
trading  in  any  port  or  place,  of  the  said  colonies,  or  gO' 
ing.tatrade^  or  coming  from  tradings  in  any  such  port  or 
place,  shall  become  forfeited  to  his  majesty,  as  if  the 
same  were  the  ships  and  effects  of  open  enemies^  and 
shall  be  so  adjudged,  deemed  ^d  taken,  in  all  the  courts 
of  admiralty,  and  in  all  other  courts  whatsoever." 

The  French  arretes  limit  the  right  of  seizure  to  the 
extent  of  their  territorial  jurisdiction;  but  if  they  had 
*claumed  a  right  under  the  law  of  nations,  they  would         ^  249 
have  authorized  seizures  as  well  on  the  high  seas  as 
within  two  leagues  of  the  coast.  • 

The  title  of  the  arrete  of  General  Ferrandy  of  the  10th 
Ventosej  year  12,  (1«^  Marchy  1804,)  which  is  referred  to 
in  the  sentence  of  condemnation  is,  ^^  an  arrete.  reladve 
to  vessels  taken  in  contravention  to  the  dispositions  of 
the  laws  and  regulations  concerning  the  French  and  fo^ 
reign  commerce,  with  the  cobniesy'*  and  the  reason  of 
passing  the  arrete,  is  stated  in  the  preamble  to  be,  *^  that 
some  of  the  French  agents  in  the  allied  and  neighbouring 
islands,  had  mistaken  the  application  of  the  laws  and  re<!> 
gulations  concerning  vessels  taken  in  contravention^  uppn 
die  coasts  of  Santo  Domingo,  occupied  by  the  rebels^  and 
had  confounded  these  prizes  with  those  made  upon  the 
enemies  of  the  state  ;  wishing  to  put  an  end  to  the  abuses  /-' 
which  may  result  therefrom,  and  which  are  as  derogatory ' 
to  the  territorial  sovereignty^  as  they  are  to  neutrof 
rights  J  ^  &c*  &c.  thus  clearly  taking  a  distinction  in  termar 
between  these  municipal  seizures,  and  prize,s  of  w^ 
The  8th  article  also  speaks  of  acquitting  the  accusp^ 

Vol.  IV.  Ff  / 
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^^^^^       the  contreventiofiy  and  the  sentence  of  the  appellate  courts 
Himeiy.      Speaking  of  its  jurisdiction,  describes  it  thus :  ^^  For  pro- 
■     nouncing  in  the  last  resort  upon  appeals,  from  judgments- 
rendered  in  the  first  instance,  by  the  provbional  commis- 
sion of  justice,  sitting  in  the  town  of  Santo  Domingo^ 
upon  prizes  made  by  the  vessels  of  the  state^  and  by 
French  privateers  upon  neutraU^  taken  in  contravention 
of  the  iavrs  and  regulations,  concerning  the  smuggiinff 
trade  of  the  colony,"  (a  I'occasion  des  prises  faites  par 
les  batiments  de  I'etat,  et  par  les  corsaires  Francois,  sur 
les  B^utres  pris  en  contravention  aux  lois  et  reglemens 
concernant  le  commerce  interope  de  la  colonic.) 
'  If  this  trade  was  illegal  by  the  law  of  nations^  there 

was  no  necessity  for  these  French  laws  upon  the  subjects 

2d  point.  y 

Whether  the  seizure  were  made  as  prize  of  war,  or 
for  violating  a  municipal  law  of  trade,  it  was  not  compe- 
*  250        t^t  ^for  the  court  sitting  at  Santo  Domingo,  to  con- 
demn the  property  whik  lying  in  a  foreign  neutral  port. 

No  tid^  could  vest  in  the  purchaser  by  a  sale,  without 
a  condemnation ;  although,  perhaps,  a  subsequent  legal 
condemnation  might  relate  back  to  the  time  of  the  sale, 
and  vest  a  legal  title  in  the  purchaser.  But  the  condem* 
nation  of  the  property  in  this  case  could  not  be  a  legal 
condemnation,  while  the. property  was  not  only  in  South 
Carolina^  but  actually  in  the  custody  of  ofir  law*  It  had 
got  back  to  the  country  of  its  original  owner,  who  had 
darned  the  protection  of  our  laws. 

The  mere  capture,  even  by  a  belligerent  sakdjurekellit 
t  does  not  devest  the  title  of  the  property  out  of  the  neu- 

tral owner;  but  an  order  or  sentence  of  some  competent 
tribunal  is  necessary  for  that  purpose^ 

The  ude  of  the  captor,,  before  condemnation,  does  not 
extend  beyond  his  actual  possession ;  and  if  he  loses  or 
*  quits  the  possession,  his  tide  is>  entirely  gone.  Here  had 
been  a  change  of  possession  before  condemnation.  If  .a 
captured  vessel  escape  before  condemnation,  the  tide  re- 
vests in  the  former  owner.  4  Sob*  50..  The  Henrtck 
and  Maria*  Collection  of  Sea  Laws,  629.  8  T.  R.  Ha* 
vtioci  V.  Rockwood.  1  Rob.  114*  The  Fhd  Oyen.  2 
Burr.  693.  Goss  v.  Withers.    Institute  21.  1*  17. 

'Although  new  evidence  may  be  admitted  upon  the  ap* 
peal,  yet  me  sentence  of  condemnation  in  this  case  ought 
not  to  have  been  admitted,  because  it  was  not  the  sen- 
tence, of  a  competent  tribunal.    The  question  of  compe* 
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teoce  is  siways  open,  whatever  may  be  the  law  as  to  the        Roie 
conclusiveness  of  a  foreign  sentence.      The   court  at      Himeiy 
Sanio  Dommgo  had  no  jur^iction  over  this  coffee*  n 

Incompetence  may  arise  from  want  of  jurisdiction,  as 
to  the  subject  of  litigation,  or  as  to  the  place  where  the 
tribunal  sits.  Neither  by  the  law  of  nations,  nor  by 
treaty,  could  it  condemn  property  while  it  was  in  the 
custody  of  our  laws,  and  in  contest  in  our  courts.  Even 
if  the  property  had  been  in  France^  it  is  very  doubtful 
whether  the  court  of  Santo  Domingo  could  have  con- 
demned it.  The  proceeding  was  in  r^m^  and  from  the 
nature  of  things,  the  res^  the  thing  against  which  the 
*suit  is  instituted,  ought  to  be  within  the  power  and  juris-  ^  q'^  • 
diction  of  the  court  before  which  it  is  tried  ;  it  ought  at 
least  to  be  in  the  same  country*  If  it  be  a  case  of  mere 
municipal  jurisdiction,  the  court  cannot  proceed  if  the 
thing  be  in  the  country  even  of  an  ally  f  for  an  ally  in  a 
war  is  not  an  a/ly  as  to  the  execution  of  the  municipal 
laws  of  the  co-ally.'  Suppose  a  seizure  to  be  made  by 
Spainy  for  an  illicit  trade  in  contravention  of  her  muni*  • 
cipal  laws,  and  the  vessel  never  carried  into  a  Spanish 
port,  but  into  a  French  port.  The  Spanish  court  could 
not  proceed.  One  country  will  not  enforce  the  munici- 
pal laws  of  another.  In  this  country  no  court  has  juris** 
diction  in  reniy  unless  the  thing  be  within  its  jurisdiction. 
So  by  our  treaty  with  France^  no  court  has  jurisdiction 
of  a  cause  of  prize  but  the  court  of  the  place  or  country 
to  which  the  prize  was  carried.  But  here  the  vessel 
was  carried  to  ^  Spanish  country,  and  condemned  in  a 
French  court. 

This  court  has  an  undoubted  right  to  examinie  into 
the  competency  of  the  court  whose  sentence  is  produ- 
ced in  evidence.  That  question  was  decided  in  thejcase 
of  Glass  v.  Gtbbsj  {The  Betsey,)  3  Dall.  7.  and  if  not 
competent,  this  court  will  disregard  its  sentence. 

Sir  W^  Scott^  in  a  great  number  of  csCSes,  has  looked 
into  the  question  jof  the  competency  and  jurisdiction  of 
the  court,  and  inquired  whether  the  court  proceeded  ac* 
cording  to  the  law  of  nations.  1  Rob.  142.  The  Flad 
Oyen.  B  T.  R.  270.  Havilock  y.  Rocktvood^  and  2  Rob. 
3172.  The  Christopher. 

In  the  case  Qi  Sheaf e  &?  Turner  v.  A  parcel  of  sugars^ 
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^^^        in  the  circuit  court  of  South  Carolina^  in  1800;  the  su- 
HUmeiy.      g&i'^9  it  18  said.  Were  carried  into  a  Spanish  port  and 
"  condemned  in  a  French  port;  but  Spain  was  then  an 

ally  of  France,  and  the  capture  was  jure  belli. 

When  it  is  said  that  a  neutral  cotirt  has  no  cogni- 
sance of  prize,  it  means  that  a  neutral  court  cannot  m- 
tcrfere  between  belligerents^  but  not  that  a  neutral  court 
shall  not  interfere  between  a  belligerent  and  one  of  its 
own  neutral  citizens.  3  Rob*  82.  The  Kierlighett.  2 
Rob.  239.  The  Perseverance.  Of  what  use  is  a  treaty, 
*  252  if  a  sentence  *contrary  to  that  treaty  is  to  be  respected 
by  the  nation  whose  rights  are  thereby  violated  f  In 
Mayne  v.  Walter^  Park,  414.  Polhrd  v.  Belly  8  r.  R. 
437.  and  Bird  v.  Appleton^  8  T.  R.  562.  it  is  decided 
that  a  condemnation  grounded  upon  an  arbitrary  arrete 
is  void.  Browne  (Civ.  Lawy  vol.  2.  p.  332.)  says,  that 
where  the  proceeding  is  in  rem,  it  must  be  where  the 
thing  is.  The  powers  of  condemnation  and  of  restora- 
tion  belong  to  the  same  court.  It  must  have  the  pos- 
session of  the  thing  in  order  to  restore  it. 

The  court  is  said  to  proceed  instanter,  velo  levato.  If 
the  court  of  Santo  Domingo  had  decreed  restitution,  it 
could  not  have  enforced  its  decree.  In  the  case  of  the 
JHenrick  and  Maria,  4  Rob.  52.  Sir  W.  Scott,  while  he 
acknowledges  that  the  English  practice  has  been  to  con- 
demn vessels  lying  in  a  neutral  port,  seems  to  express 
a  wish  that  the  superior  court  would  recal  the  practice 
to  the  proper  purity  of  the  principle.  In  p.  46.  he  says, 
that  ^'  upon  principle  it  is  not  to  be  asserted  that  a  ship, 
brought  into  a  neutral  port,  is,  with  effect,  proceeded 
against  in  the  belligerent  country.  The  res  ipsa,  the 
corpus,  is  hot  within  the  possession  of  the  court;  and 
possession,  in  such  cases,  founds  jurisdiction,^^ 

It  was  upon  this  pure  principle  that  the  22d  article  of 
the  French  convention  was  founded.  It  is  no  argu- 
ment to  say  -that  the  courts  of  each  nation  must  have 
an  equal  right  to  expound  that  convention,  and  that  if 
we  think  their  construction  incorrect,  we  must  apply  to 
government  for  redress.  If  application  wer^  to  be  made 
to  government,  We  should  be  sent  back  again  to  our  doorts 
of  law ;  and  not  until  it  should  be  there  pronounced 
that  the  French  construction  was  incorrect,  would  our 
government  make  application  to  that  of  France  for  re- 
dress.   In  case  of  rescue  or  escape,  the  government  is 
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never  bound  to  restore.     The  capturing  nation  takes       R<Me 

redress  in  its  own  way,  and  by  its  own  strength,  and     Himeij. 

cannot  require  the  aid  of  our  arm.     The  penal  laws  of      ■ 

a  foreign  country  can  affect  only  the  property  in  its 

power,  (1  H.  BL  134,  135.)  and  cannot  be  executed  by 

the  courts  of  another.    2  Wash.  295.  298.     Municipid 

law  cannot  make  prize  of  war.     2  DalL  4.     3  DalL  77* 

*  And  if  the  thing  be  not  within  the  jurisdiction  of  the         ik  253 

court,  it  cannot  proceed.  3  DalL  86.      It  must  at  least 

be  in  the  country  of  the  captor,  or  of  his  ally.  2  Browne^s 

Civ.  Lawy  268. 

No  property  can  be  acquired  by  capture,  unless  it  be 
carried  infra  prcesidia^  i.  e.  into  the  ports  of  the  enemy 
of  the  captured ;  and  according  to  Lee^  .the  ports  of  an 
ally  win  not  answer.  Lee  on  CaptureSy  87 — 96.  A 
capture  cannot  give  a  title,  unless  it  be  of  enemy's  pro- 
perty. 2  DalL  2.  34.  The  case  of  Wheelwright  v.  Df- 
peystery  1  Johns.  Rep.  4>7t.  was  in  all  its  circumstances 
exactly  like'the  present,  and  the  supreme  court  of  New- 
Tork  decided  the  court  at  Santo  Domingo  to  be  incom- 
petent to  condemn  a  vessel  lying  at  St*  Jago  de  Cuba* 
Spain  innas  not  an  ally  in  the  war.  She  professed  to  be 
neutral,  and  was  bound  to  neutral  duties.  (See  her 
own  declaration  to  her  subjects,  dated  the  10th  of  Sep- 
teniber,  1804,  and  her  manifesto  and  declaration  of 
war  of  JOth  December^  1804,  in  the  New  Annual  Re- 
gister of  that  year.)  Although  there  was  a  treaty  of 
alliance  between  her  and  France,  yet,  by  the  terms  of 
that  treaty,  Spain  was  not  bound  to  assist  France  until 
called  upon ;  and  France  had  not  then  demanded  her 
aid.  She  was,  therefore,  neutral,  and  was  bound  to  re- 
frain from  giving  any  direct  aid  to  either  of  the  belli-  ^ 
gerents.  But  to  allow  one  belligerent  to  carry  prizes 
itito  her  ports,  and  deposit  them  there  for  safe  keeping, 
is  a  violation  of  neutrality;  it  is  a  direct  aid.  Spain 
did  wrong  to  permit  this  kind  of  deposit,  and  therefore 
no  right  can  be  derived  from  it.  It  is  not  always  ne- 
cessary to  make  application  to  government  for  redress 
by  negotiation  or  war.  If  the  title  derived  from  the 
captor  be  bad,  and  the  thing  is  brought  within  the  juris- 
diction of  our  courts,  it  is  competent  for  those  courts 
to  give  redress,  and  restore  the  thing  to  its  lawful  owhcr. 
But  when  a  neutral  becomes  an  ally,  she  is  no  longer 
bound  to  perform  these  neutral  duties;  she  becomes  a 
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.Rote       partner  in  the  war,  and  is  bound  to  belUgertnt  duties* 
Uimeiy.      She  18  bound  to  give  her  aid  to  her   co-belligerent, 

The  exception  of  the  country  of   an  ally>  therefore^ 

strengthens  the  general  rule,  that  the  property  cannot 
be  lawfully  condemned  while  lying  in  a  neutral  coun- 
try. 
*  254  ^The  possession  of  one  ally  is  quoad  koc  the  posses- 

sion of  the  other* 

Proceedings  for  forfeitures  are  always  proceedings 
in  rem;  and  to  make  them  valid,  it  is  always  necessary 
that  the  court  should  have  possession  of  the  $hing.  Pos-  ■ 
session  is  the  foundation  of  all  its  proceedings*  How 
can  it  condemn  what  is  not  in  its  power  to  give  ?  Or 
how  restore  what  is  not  within  its  control?  This 
principle  applies  as  universally  to  captures  jure  belU^ 
as  to  seizures  for  municipal  oiFences.  If  this  be  a  mi|- 
nicipal  seizure,  it  is  immaterial  whether  Spain  was  an 
ally  ix\  the  war  or  not ;  because  she  could  not  be  an  ally 
as  to  municipal  offences.  One  ally  never  gives  up  of- 
fenders against  the  municipal  laws  of  the  other,  unless 
bound  so  to  do  by  treaty.  One  ally  is  not  bound  to  aid 
the  other  in  maintaining  the  authority  of  its  t>wn  laws. 
So  if  property  be  carried  to  the  country  of  one  ally,  .the 
laws  of  the  other  cannot  reach  it»  The  former  is  not 
bound  to  give  it  up  to  the  latter,  nor  to  enforce  its  mu- 
nicipal judgments  or  decrees* 

The  arrete  of  2d  October,  1802,  gives  the  jurisdic- 
tion only  to  ^  the  ordinary  tribunal  of  the  place  where 
the  ^rize  shall  have  been  conducted ;^^  so  that  by  the 
lex  loci  the  court  at  Santo  Domingo  had  no  jurisdiction, 
even  if  the  vessel  had  laid  at  another  French  port. 
.      Captqrs  gain  no  right  by  mere  capture. .   Whatever 
is  acquired  jt/r^  belU  belongs  to  the  sovereign.    No  title 
IS  gained  until  condemnation*     3  Rob.  193.     France 
herself,  when  neutral,  will  not  permit  a  belligerent  to 
detain  his  prize  in  her  ports  more  than  24  hours.    2 
Azuniy  256.     A  man  can  sell  only  what  he  has*     But 
the  captor,  before  condemnation,  had  at  most  a  right  of 
possession.  The  right  is  said  to  be  in  abeyance,  subject 
to  the  chance  of  recapture,  ^nd  to  th^  jtis  postliminiu 
If  it  be  said  that^t/^  postlitninii  does  not  apply  to  neu- 
trals, we  say,  that  when  a  belligerent  treats  a  neutral 
as  an  enemy,  the  latter  becomes  entitled  to  belligerent 
rights.     If  rescued,  what  becomes  of  the  right  acquired 
1 

/ 
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by  capture  ?     There  is  no  instance  of  a  condemnation       ^'^ 

after  such  a  rescue,  nor  of  a  complaint  to  *the  go-  Himeij. 

Temment  of  the  neutral.     The  rule  in  all  cases  of  sale  — — — 
of  captured  goods  is,  caveat  emptor.  *  2^^ 

On  the  part  of  the  respondent  (the  purchaser  under  the 
sale  at  Barracoa)  it  was  admitted  that  there  were  only 
two  questions  in  the  case,  viz* 

1.  Whether  the  vessel  was  seized  jure  bellt^  or  in 
execution  of  the  municipal  laws  ? 

"  2.  Whether  the  condemnation  by  a  court  in  Santo 
Domingo,  while  the  vessel  was  in  a  Spanish  port,  was 
a  legal  condemnation  f 

1*  The  condemnation  was  in  exercise  of  belligerent 
rights,  and  not  for  violation  of  a  municipal  law.     . 

England,  during  the  contest  with  these  states,  always 
claimed  and  exercised  the  rights  of  war.  France  never 
complained,  even  before  she  became  a  party*  So  France 
is  to  be  considered  as  a  belligerent  with  respect  to 
Haytu  There  were  armies  on  both  sides,  arrayed  * 
against  each  other,  fighting  battles,  taking  towns,  and 
carrying  on  a  war  in  fact.  It  was  not  a  trifling  and 
partial  insurrection,  but  a  most  cruel  and  bloody  war. 
It  was  a  ctvit^  or  rather  a  servile  war,  but  not  to  be  "dis- 
tinguished from  other  wars  as  to  belligerent  rights. 
The  noB-intercourse  act,  passed  by  congress  in  1798  or 
1799,  if  it  had  stood  alone,  might  have  been  considered 
as  a  municipal  regulation;  but  connected  with  other 
facts,  it  was  taken  by  this  court,  to  be  an  act  of  the 
partial  war  then  waging  against  France*  So  the  act  of 
die  British  parliament,  in  1776,  prohibiting  all  trade 
with  the  North  American  colonies,  was  an  act  of  war* . 
The  word  war  was  not  used,  because  England,  as  a 
matter  of  punctilio,  would  not  acknowledge  us  as  an  in- 
dependent nation*  This  court  said  we  were  at  war  with 
France  in  1796,  but  congress  did  not  say  so;  and 
France  alvrays  denied  it*  So  the  Netherlands  were  at 
war  with  Spain  for  70  years,  but  Spain  would  never 
acknowledge  it. 

If  there  was  war  between  France  and  Hayti,  the 
arretc  seems  clearly  to  be  a  war  measure,  an  exercise 
of  "^belligerent  rights*  Its  only  object  was  the  annoy-  ^  ^55 
ance  of  the  enemy*  There  are  many  acts  which,  if 
cbnaidered  alone,  might  appear  equivocal  whether  in- 
tended as  measures  of  peace  or  of  war,  and  can  only 
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KoM  be  explained  by  concomitant  circunoistances.  Af  unici<- 
Rimeir.  P^ng^ts  maybe  brought  in  aid  of  belligerent  rights, 
■  and  when  hostilities  are  actually  existing,  an  act  which 

might  be  done  in  time  of  peace  may-be  considered  as  a 

measure  of  war.(a) 

(a)  In  answer  to  a  question  from  the  court,  Mr.  Duponceau  obser- 
ved as  follows,  viz. 

The  question  is,  whether  France  can,  by  the  mere  force  of  the 
law  of  nations,  seize  and  confiscate  vessels  of  neutral  nations  trading 
to  Hayti. 

If  it  is  admitted  that  the  situation  of  France  with  Hayti  is  a  war, 
it  follows,  that  l^rance  is  at  wari  and  we  are  neutrals. 

If  neutrals,  we  cannot  judge  of  any  thing  as  dejure  which  is  the 
subject  of  the  controversy  between  France  and  Hayti. 

Hayti  contends  that  dejure  she  is  an  independent  state. 

France  contends  that  dejure  Hayti  is  her  dependent  colony. 

Of  -this,  as  neutrals,  we  are  not  permitted  to  judge.f  We  find 
them  at  war  together,  and  at  issue  on  this  question  of  dependent  or 
independents  we  must  take  them  both  to  be  right. 

We  cannot,  therefore,  acknowledge  the  right  of  France  to  make 
and  enforce  municipal  regulations  for  Hayti  ;  it  would  be  acknow- 
ledging the  sovereignty  of  France  over  Hayti,  and  thus  deciding 
*  the  question  between  tJiero,  which  we  are  not  permitted  to  do  as 
neutrals. 

Nor  can  we  permit  our  subjects  to  trade  with  Hayti,  contrary  U> 
the  prohibition  of  France,  for  that  would  be  acknowledging  the  in- 
dependence of  Hayti,  and  as  such  would  be  a  violation  of  our  neu- 
trality, by  deciding  in  favour  of  one  side  the  very  question  in  contro- 
versy between  them. 

But  it  will  be  said,  that  if  we  consider  France  merely  as  a  power 
at  war  with  Hayti,  she  has  no  right  to  prohibit  our  trading  with  them, 
as  one  nation  at  war  cannot  forbid  neutrals  to  trade  with  its  enemy* 
except  in  contraband  articles. 

This  is  true  in  the  case  of  a  war  between  independent  states,  but 
this  war  is  of  a  diiferent  character,  and  produces  different  effects. 

It  is  a  principle  of  the  law  of  nalions»  that  in  war  both  belligerents 
and  neutrals  have  a  right,  with  respect  to  each  other,  to  do  all  that 
they  had  a  right  to  do  iii  time  of  peace,  and  immediately  before  the 
^      war,  but  no  more.^  * 

..  But  in  time  of  peace  France  prohibited  other  nations  from  trading 
with  Hayti  y  that  is,  she  prohibited  them  if  she  thought  proper  ;  in 
war  she  must  continue  to  have  the  same  right  for  the  above  reason* 
and  because  denying  it  to  her  would  be  judging  the  question  in  con- 
troversy between  her  and  Hayti,  which  we  have  no  right  to  do. 

True,  France  claims  it  as  a  municipal  right;  it  is  the  only  object 
^f  \i.tT  goin^  to  war ;  but  she  clums  it  of  the  Haytians,  not  of  us, 
and  if  she  did,  we  cannot  concede  it  to  her  at  euch;  we  cannot  grant 
her  the  right  of  binding  the  inhabitants  of  Hayti,  or  preventing  them 
ftom  trading  with  us;  that  we  have  nothing  to  do  with  $  it  is  the 

t3/af.J188.    Ihid:%\90.    2  Azuni,  ^.  txjc.    Subner. 

t  The  prohibitions  of  England  respecting  the  colonial  trade  of  her 
enemies  are  founded  on  this  principle,  and  carried  to  a  degree  of  ri- 
gour which  it  does  not  seem  to  warrant. 
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^It  is  not  necessary  that  a  prize  court  should  be  a        ^"^ 
court  of  admiralty.     Prizes  are  sometimes  condemned     Himeiy. 
in  a  tribunal  of  commerce.     2  Azunif  262.     3  Bos*  £sP  ' 

PulL  *526.  But  this  was  a  court  of  admiralty.  It  was  ♦  258 
founded  upon  the  model  of  the  council  of  prizes  at 
Paris.  It  is  no  part  of  the  ordinary  judicature;  it  is  a 
political  institution,  established  by  a  special  commission 
from  the  government,  to  decide,  in  an  executive  capaci- 
ty, on  the  validity  of  maritime  captures.  2  Azuni^  268. 
2  New  Code  des  Prises,  1070.  ArreteoflBth  June,  1802. 
2.  The  condemnation  of  the  vessel  was  valid,  al- 
though lying  in  a  neutral  country*. 

The  correctness  of  such  condemnations  is  questioned 
on  the  single  dictum  of  Sir  W.  Scott.  When  in  the 
FladOyen^  1  Rob.  119, 120.  he  said  that  there  were  only 
two  cases  of  ships  carried  into  foreign  ports  and  con- 
question  bettteen  them  which  we  are  not  to  decide ;  but  we  must 
grant  to  her  the  right  of  binding  us,  and  preventing  us  from  trading 
with  Hayti,  not  as  a  municipal  ngbt,  which  right  our  neutrality  pre- 
vents us  from  acknowledgings  but  as  a  belligerent  right,  which  she 
has  to  prevent  us  from  intenering  by  our  overt  acts  in  the  question 
of  dependence  or  independence  between  her  and  the  people  of  Hayti. 

If  she  has  the  right  to  prevent  us  from  interfering  in  that  manner, 
she  has  incontestably  by  the  Uw  of  nations  the  right  of  punishing 
that  interference  by  the  seizure  and  condemnation  of  our  ships  and 
goods  found  in  contravention. 

France  then  claims  two  sorts  of  rights,  municipal  and  belligerent ;  • 
but  the  former  claim  is  only  between  her  and  Hayti,  and  that  we 
have  nothing  to  do  with  ;  the  latter  is  between  her  and  all  the  world, 
and  those  we  are  bound  to  notice. 

From  her  claim  of  those  two  concurrent  rights,  she,  as  Britain 
did  in  our  revolutionary  war,  clothes  her  prohibitions  in  the  shape  of 
municipal  regulations,  thereby  pretending  to  assert  her  claim  of  ju- 
risdiction over  her  revolted  subjects ;  that  form  she  adopts  for  the 
sake  of  her  national  dignity ;  but  we,  who  are  not  bound  to  support 
that  dignity,  recognise  her.  rights  only  so  far  as  they  are  sanctioned 
by  the  Uiws  of  a  war  of  the  nature  of  that  in  which  she  is  engaged, 
and  no  fiirther ;  and  they  do  not  bind  us  further  than  the  laws  of 
wary  applied  tp  the  particular  war  existing,  expressly  au^orize,  but 
they  bind  us  so  far. 

It  may  be  said  that  as  France  claims  the  right  of  sovereignty  over 
Hayti,  she  cannot  complain  of  us  if  we  should  aUow  her  that  right,  • 
though  we  are  not  bound  to  do  it  as  neutrals.    It  is  answered,  that 
she  indeed  claims  that  right,  but  she  claims  it  of  the  subjects  of 
Hayti,  and  not  of  us ;  thos^  which  she  claims  of  us  are  those  of  a- 
belligerent ;  she  knows  that  she  cannot  claim  any  other  of  a  neutral 
state^  which  has  nothing  to  do  with  her  quarrel;  and  she  would 
hxft  a  right  to  complain  of  our  adding  insult  to  ii\jury,  if  we  were  . 
to  allow  her  a  right  which  she  does  not  claim  of  us,  bv  way  of  rcaison 
or  pretext  for  denying  her  one  which  she  actu4l^»  and  wt  think  juat* 
Ivy  claims. 

Vot>.  IV.  Gg 
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^^  demned  10  England,  he  was  not  candid ;  he  knew  there 
Himely.  were  more  than  two  such  cases.  And  in  4  I^ob,  52.  TA# 
'"■""■^  Henrick  and  Maria^  he  admits  that  the  practice  is  i09 
inveterate  to  be  altered,  and  shows  that  the  practice  has 
been  adopted  or  sanctioned  by  fourteen  out  of  eighteen 
states  in  Europe.  England  adopted  it  as  long  ago  as 
1695.  (4  Rob.  40.)  In  t  Wilson^  191.  as  early  as  174*5, 
it  was  mentioned  without  exciting  any  astonishment; 
and  in  4  Rob*  50,  Sir  Wm  Scott  himself  admits  it  was 
the  practice  in  the.  wars  of  1739,  1745,  1756,  1776  and 
1793*  France  began  it  in  1705,  and  has  continued  it 
to  this  day*  Sir  W.  Scott  was  mistaken  in  saying  that 
^  the  editor  of  the  New  Code  dee  Prices  speaks  of  it  as 
an  innovation.  1  New  Code  des  Prises^  357.  Russia 
adopted  it  in  1787,  or  perhaps  earlier,  and  Spain  during 
the  last  war,  and  probably  before.     It  appears  by  4  Jt^ob. 

^  259  *^^«  ^^^^  ^^  '^^^  tolerated  by  Portugal^  Tuscany^  Naples^ 
Sicily^  the  Pope,  Genoa^  Sardinia^  Venice^  and  Denmark* 
We  do  not  find  a  contrary  practice  in  the  remaining 

^  states  of  Europe,  Hollarid^  Sweden^  Prussia  and  Austria^ 

We  do  not  know  what  their  practice  is,  but  noiue  of 
them  have  complained.  It  has  therefore  become,  the 
usage  of  nations ;  and  congress,  in  the -year  1781,  by 
their  resolve,  declared  the  United  States  to  be  bound 
by  the  usage  of  nations.  The  practice  is  also  approved 
by  Gallianiy  in  his  treatise  on  the  duties  of  nations  and 
•  princes  towards  each  other,  p.  443.  by  Azuni^  2  As^uni, 
326.  and  by  Lampredij  on  the  commerce  of  neutrals  in 
time  of  war,  p.  192.  The  quotation  from  Lamprcdi, 
in  Wheelwright  V*  hepeyster^  1  Johns.  Rep.  48  U  is  in- 
correct; it  makes  him  speak  a  language  different  from 
his  sentiments.     2  Azunij  254,  255. 

The  inconveniences  of  the  contrary  practice  would  be 
very  great.  If  the  captors  are  obliged  to  carry  the 
prize  a  great  Way  out  of  her  course  for  adjudication, 
the  risk  of  the  seas  is  great,  and  the  loss  of  the  voyage 
inevitable.  It  will  be  a  temptation  to  the  captors  'to 
plunder  the  vessel  and  destroy  her,  and  perhaps  expose 
the  prisoners  to  great  dangers,  by  sending  them  adrift 
in  the  boat,  or  subjecting  them  to  severe  imprison- 
ment. 

The  commissioners  of  England  established  at  I«isboa 
and  Leghorn  ha^  no  power  to  adjudicate  or  cwdmuh 
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They  could  only  examine  the  prisoners  on  oath,  and  in  .     Row 
certain  cases  restore  the  property  captured.  Himeiy 

In  our  partial  war  with  France,  we  carried  our  prizes  ' 

into  neutral  ports;  and  during  the  war  with  Tripoli, 
our  cruisers  were  authorized  by  an  act  of  congress  to 
carry  their  prizes  into  neutral  ports. 

The  treaty  with  France  cannot  be  construed  strict- 
ly. It  must  be  expounded  by  the  law  and  usage  of  na- 
^ons. 

There  is  no  reason  why  the  res  tpsa^  the  corpus^ 
should  be  within  the  territory.  .It  is  not  that  which 
gires  jurisdiction. 

*The  principle  which  confines  jurisdiction  of  prizes  ^  260 
to  the  courts  of  the  captor,  is  the  right  which  the  sove- 
reign has  to  inquire  into  the  conduct  of  his  subjects, 
4nd  to  enforce  the  law  of  nations.  2  Rutherford^  566. 
Sir  W.  Scott  holds  the  same  doctrine  tottdem  verbis*  Z 
T.  -ff.  330.  Smart  v.  fVoIf. 

It  is  but  of  late  that  a  condemnation  has  been 
holden  necessary  to  transfer  the  property. 

3.  But  Spain  was  an  ally  in  the  war  with  St..Domin» 
go,  although  she  might  not  be  an  ally  as  to  the  war  with 
England.  The  treaty  between  France  and  Spain,  of 
August  19th,  1796,  created  an  alliance  offensive  and 
defensive  as  to  whatever  concerned  the  mutual  advan- 
tage of  the'  two  nations,  and  contained  a  guaranty  of 
tite  i8lands.(a)  *{New  Annual  Register  for  1796,  p.  167.)       ♦  26  1 

(a)  EXTRACT  FROM  THB  NBW  ANNUAL  REGISTER,  1796, 

PAGE  167.  PDBLIO  PAPERS. 

Treaty  k^  Alliance^  offensive  and  defensive^  between  the  French 
Re/iubHc  and  the  IGng  qf  Sfiain,  August  19,  1796. 

The  Executive  Directonr  of  the  French  Republic,  and  his  Catho* 
He  Majesty,  the  King  of  Spain,  animated  i>y  the  Mrish  to  stren^hen 
the  bonds  of  amity  ^and  good  understanding  happily  fe-estahlished 
between  France  and  SpaiA  by  the  treaty  of  peace  concluded  at  Basle« 
on  the  4ih  Thermidor,  in  the  third  year  of  the  Republic,  (22d  July, 
1795,)  have  resolved  to  form  an  offensive  and  defensive  treaty  of 
alliance,  for  whatever  concerns  the  advantagie  and  common  defence  of  the  ^ 
two  nations ;  and  they  have  charged  with  this  important  negotiation, 
and  have  given  their  full  powers  to  the  undermentioned  persons, 
namely:  The  Executive  Directory  of  the  French  Republic,  to  Citizen 
Dominique  Catharine  Perignon,  General  of  Division  of  the  RepublicA  u 

and  its  ambassador  to  his  catholic  majesty,  the  King  of  Spain ;  and 
his  catholic  majesty,  the  King  of  Spam,  to  his  excellency,  Don  Ma- 
nuel  de  Godoi^  frince  of  Peace,  Duke  of  Alcudia,  Sec.  &c.  &c.  who. 
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RMe       When  one  part  of  the  nation  sepanctes  from  At  other, 

mJ^^      and  seeks  to  maintain  its  independence  by  forc^  of  arms, 

■     ■      a  war  subsists  defoctOy  ^md  the  casus  foederis  has  arisen. 

after  the  icspectiye  communicfttion  and  exchange  of  their  fuU  pow^ 
ert»  have  agreed  on  the  following  articles :  .  '      . 

I.  There  shall  exist  for  ever  an  offensive  and  dtfenwoe  idiianee  be- 
tween the  French  Republic  and  his  catlioUc  majesty  the  King  of 
Spain. 

.II.  The  two  contracting  powers  shall  be  mutual  ruaranteUf  vith' 
0tt  any  regeroe  or  exeepti&n»,  m  the  tnott  authentic  anaabtolute  xoay,  of 
all  the  states,  territories,  islands,  and  other  places  which  they  pos- 
sess, and  shall  respectively  possess.  And.  if  one  of  the  two  powers 
shall  be  in  the  sequelt  utu&r  whatever  pretext  it.  may  he,  nuenactd  or  at* 
tadttd^  the  other  promises,  engages,  and  binds  itself  to  help  it  with 
its  good  ojfoest  and  to  succour  it  on  it*  requisition  as  shall  be  stipulated 
in  tkefolUming  articles. 

III.  Within  the  space  of  three  months,  reckoning  from  the  mo- 
ment of  the  requisition^  the  power  called  on  shall  hold  in  readiness, 
and  place  in  the  disposal  of  the  power  calling,  fifteen  ships  of  the 
line,  three  of  which  shall  be  three  deckerd,  ^r  of  80  guns,  and  twelve 
from  70  to  74;  six  frigates  of  a  proportionate  force,  and  four  sloops 
or  light  vessels,  all  equippM,  armed  and  victualled  for  six  months, 
and  stored  for  a  year.  These  naval  forces  shall  be  assembled  by  the 
power  called  on,  in  the  particular  port  pointed  out  by  the  power  call- 
ing. 

JV.^  In  case  the  requiring  power  ma^  have  judged  it  proper  for 
the  commencement  of  hostilities  to  confine  to  the  one  half  the  suc- 
cour which  was  to  have  been  given  in  execution  of  the  preceding 
article,  it  may,  at  any  epoch  of  the  campaign,  call  for  the  other  half 
of  the  aforesaid  succour,  which  shall  be  furnished  in  the  mode  and 
within  the  space  ^xed,  this  space  of  time  to  be  repkoped  from  the 
new  requisition. 

V.  The  power  called  on  shall  in  the  same  way  place  at  the  dispo- 
sid  of  the  requiring  power,  within  the  space  of  three  montibs,  reck- 
oning from  the  moment  of  the  requisition,  eighteen  thousand  infan- 
try and  six  thousand  cavalry,  with  a  proportionate  train  of  artiUery, 
ready  to  be  employed  in  Europe,  and  for  the  defence  of  the  colonies 
which  the  contracting  powers  possess  in  the  Gulf  of  Mexico. 

VI.  The  requiring  power  shall  be  allowed  to  send  one  or  several 
commissioners,  for  the  purpose  of  assuring  itself  whether,  conform- 
ably to  the  preceding  articles,  the  power  called  on  has  put  itself  in 
a  state  to  commence  hostilities  on  the  day  fixed  with  the  land  and 
sea  forces* 

VII.  These  succours  shall  be  entirely  placed  at  the  disposal  of  the 
ttquiring  power,  which  may  have  them  in  the  ports  and  on  the  ter- 
ritory of  the  power  called  on,  or  employ  them  in  expeditions  it  may 
think  fit  to  undertake,  K»it/iout  being  obliged  to  give  an  account  of  the 
motives  by  vihich  it  may  have  been  determined,  . 

VIII.  The  demand  of  the  succours  stipulated  in  the  preceding  ar- 
ticles, made  by  one  of  the  powers,  shall  suffice  to  prove  the  need  it 
has  of  them,  without  its  being  necessary  to  enter  into  any  discusuon 
relative  to  the  question,  whedier  the  war  it  proposes  be  (tensive  or 
defensive,  or  without  any  explanation  being  reptiredp  which  may  tend 
to  elude  the  most  speedy  and  exact  accomplishment  <^  what  is  stipu* 
lated. 
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The  ^guaranty  of  the  islands  was  against  all  men, 
traitors  as  well  as  enemies.     The  revolt  of  the  negroes      Himiiy 
was  a  matter  which  concerned  both  nations*     It  was     — i       ■.. 

IX.  The  troops  and  ships  demanded  shall  continue  at  the  disposal 
of  the  requiring  power  during  the  whole  continuance  of  the  wary 
without  its  incurring  in  any  case  any  expense.  The  power  called  on 
shall  maintain  them  in  all  places  where  its  ally  shall  cause  them  to 
act,  as  if  it  employed  them  directly  for  iUelf.  It  is  simply  agreed 
on,  that,  during  the  whole  of  the  time  when  the  aforesaid  troops  or 
ships  shall  be  on  the  territory  or  in  the  ports  of  the  requiring  power, 
it  fliaU  furnish  from  its  magazines  or  arsenals  whatever  may  be  ne- 
cessary to  them,  in  the  same  way  and  at  the  same  price  as  it  sup- 
plies its  own  troops  and  ships. 

X.  The  power  called  on  shall  immediately  replace  the  ships  it  fiu>  > 
nishes,  which  may  be  lost  by  accidents  of  war  or  of  the  sea.    It  shall 
also  repair  the  losses  the  troops  it  supplies  may  suffer. 

XL  If  the  aforesaid  succours  are  found  to  be,  or  should  become, 
insufficient,  the  two  contracting  powers  shall  put  on  foot  the  greatest 
ibrces  they  possibly  can,  as  well  by  sea  as  by  land,  against  the  enemy 
of  the  power  attacked,  which  shall  employ  the  aforesaid  forces  either 
by  combining  them,  or  by  causing  them  to  act  separately,  and  this 
conformably  to  a  plan  concerted  between  them. 

XII.  The  succours  stipulated  by  the  preceding  articles  shall  be 
famished  ^'n  all  the  war*  the  contracting  powers  may  have  to  main- 
tain, even  in  those  in  which  the  part^  called  on  may  not  be  directly 
interested,  and  may  act  merely  as  a  simple  auxiliaty. 

XIXI.  In  the  case  in  which  the  motives  <^  hostilities  being  preju- 
dicial to  both  parties,  they  may  declare  war  with  one  common  assent 
against  one  or  several  powers,  the  limitations  established  in  the  pre- 
ceding articles  shall  cease  to  take  place,  and  the  two  contracting 
powers  shall  be  bound  to  bring  into  action  against  the  common  ene- 
my the  whole  of  their  land  and  sea  forces,  and  to  concert  their  plans  ' 
80  as  to  direct  them  towards  the  most  convenient  points,  either  se- 
parately or  by  uniting  them.  They  equally  bind  themselves,  in  the 
cases  pointed  out  in  th^  present  article,  nut  to  treat  for  peace  unless 
with  one  common  consent,  and  in  such  a  way  as  that  each  shall  ob- 
tain the  satisfaction  which  is  its  due. 

XIV.  Iii  the  case  in  which  one  of  the  powers  shall  act  merely  as 
an  auxiliary,  the  power  which  alone  shall  find  itself  attacked  may 
treat,  of  peace  separately,  but  so  as  that  no  prejudice  may  result  from 
thence  to  the  auuliary  power,  and  that  it  may  even  turn  as  much  as 
possible  to  its  direct  advantage.  For  this  purpose  advice  shall  be 
given  to  the  auxiliary  power  of  the  mode  and  time  agreed  on  for  the 
opening  and  sequel  of  the  negotiation^. 

XV.  Without  any  delay  there  shall  be  concluded  a  treaty  of  com- 
merce on  the  most  equitable  basis,  and  reciprocally  advantageous  to 
the  two  nations,  which  shall  secure  to  each  of  them  with  its  ally  a 
marked  preference  for  the  productions  of  its  soil  or  manufactures,  or  ; 
at  least  advUntages  equal  to  those  which  the  most  favoured  nations 

enjoy  in  their  respective  states.  The  two  powers  engage  to  make  in- 
stantly a  common  cause  to  repress  and  annihilate  the  maxims  adopted 
by  any  country  whatever,  which  may  be  subversive  of  their  present 
principles,  and  which  may  bring  into  danger  the  safety  of  the  neutral 
Bag,  and  the  respect  \thich  is  due  to  it,  as  well  as  to  raise  and  re- 
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Ro*e       equally  the  interest  of  both  that  they  should  be  sup- 

Himiiy.     pressed. 
— — —        ♦The  trading  with  the  revolted  slaves  was  in  itself  a 

♦  263         violation  of  the  law  of  nations*     It  is  immaterial  whe- 

ther it  be  a  violation  of  a  municipal  law,  or  of  the  rights 
of  war*  A  vessel  may  be  lawfufly  seized  and  condemn* 

*  264         ed  ♦as  prize  for  a  violation  of  the  law  of  nations,  whe- 

ther there  be  war  or  not.  A  French  prize  court 
does  not  come  into  existence,  nor  cease,  with  a  war, 
but,  like  our  district  courts^  always  exists  as  a  prize 
court. 

The  arretes  of  Le  Clerc,  Ferrand,  8cc.  were  mere 
proclamations ;  not  laws,  but  declarations  of  what  the 
law  was  before.      The  vessel  was  as  liable  to  seizure 

establish  the  colonial  system  of  •Spun  on  the  footing  on  which  it  has 
subsisted,  or  ouji^ht  to  subsist,  conformably  to  treaties. 

XVL  The  character  and  jurisdiction  of  the  consuls  shall  be  at  the 
same  time  recognised  and  regulated  by  a  particular  conrentioB. 
The  conventions  anterior  to  the  present  treaty  sjiali  be  prorisional^ 
executed. 

XVIL  To  avbid  every  dispute  between  the  two  powers,  they  shaH 
be  bound  to  employ  themselves  immediately,  and  without  delay,  in 
the  explanation  and  development  of  the  7th  article  of  the  treaty  of 
Basle,  concerning  the  frontiers,  conformable  to  the  instructions, 
plans  and  memoirs  which  shall  be  communicated  through  the  mediutt 
of  the  plenipotentiaries  who  ne«)tiate  the  present  treaty. 

XVI II.  England  being  the  only  power  against  which  Spain  hu 
direct  grievances,  the  present  alliance  shall  not  be  executed  unless 
against  her  during  the  present  war,  and  Spain  shall  remain  neuter 
with  respect  to  the  other  powers  armed  against  the  republic. 

XIX.  The  ratifications  of  the  present  treaty  shaU  be  exchanged 
within  a  month  from  the  date  of  its  being  sigpied. 

Done  at  St  Ildephonsor,  2d  Fructidor,  (August  19,)  the  4th  year 
of  the  French  Republic,  one  and  indivisible. 
'  (Signed)  PERIGNON  and  the 

*  PRINCE  OF  PEACE. 

The  Executive  Directory  t« solves  on  and  signs  the  present  offen- 
sive and  defensive  treaty  of  alliance  with  his  catholic  majestj^  the 
King  of  Spain,  negotiated  in  the  name  of  the  French  Republic  by  Citi- 
zen Dominique  Catharine  Perignon,  General  of  Division,  founded 
on  powers  to  that  effect  by  a  resolution  of  the  Executive  Directmry,  ^ 
dated  20th  Messidor,  (September  6,)  and  charged  with  its  instruc*  ' 
tions 

Done  at  the  national  palace  of  the  executive  directory*  the  4th 
year  of  the  French  Republic,  one  and  indivisible. 

Conformable.to  the  original, 
(Signed)  REVEILLIERE  LEPAVX,  President 

By  the  executive  directory, 

LAGARDE,  Secretaire  General. 
1 
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after  she  had  got  out  of  the  territorial  jurisdiction,  as       Itose 
if  she  had  violated  a  blockade.  ^▼• 

Whether  it  be  a  case  of  prize  of  war,  or  of  munici-  /' 

pal  cognisance,  the  court  had  a  right  to  order  a  sale  be-  ,  - 

fore  condemnation,  and  a  purchaser  under  such  sale 
gained  a  good  title  against  all  the  world.  The  sale  was 
made  under  the  order  of  the  court  by  its  authorized 
agent* 

The  communications  of  the  French  ministers  Pichon 
and  Turreau  to  our  government,  consider  this  trade 
as  a  violation  of  the  law  of  nations,  and  our  govern- 
ment has  considered  it  in  the  same  light.  If  it  was 
only  a  violation  of  the  municipal  law  of  France,  this 
country  must  have  been  prostrated  in  dust  an4  aslies^ 
when  congress  passed  a  law  to  carry  into  effect  the  mu- 
nicipal law  of  France.  But  the  truth  is,  that  if  this  go- 
vernment had  not  put  a  stop  to  the  trade,  it  would  have 
sanctioned  a  violation  of  the  law  of  nations. 

In  the  Baltimore  case,  the  court  ought  to  have  left 
the  jury  to  decide,  under  all  the  circumstances  of  the 
case,  whether  the  brigands  had  such  a  title  to  the  pro- 
perty as  to -make  a  valid  sale  to  the  plaintiffs.  The 
purchase  was  made  only  a  few  months  after  the  slaves 
had  driven  out  or  murdered  all  the  whites,  and  had  con- 
fiscated their  property.  The  probability  is,  that  this 
very  property  was  the  property  of  the  whites,  obtained 
by  plunder  and  robbery.  If  so  the  robbers  gained  no 
title.  It  was,  therefore,  a  matter  of  fact  for  the  jury  to 
decide.  ' 

But  the  principal  question,  whether  a  French  court 
can  condemn  a.  prize  lying  in  a  neutral  port,  is  to  be  de- 
termined, not  by  adjudged  cases  in  one  nation  only,  but 
by  the  law  and  practice  of  the  civilized  maritime  ^n2LT  ^  26S 
tions  of  Europe.^  It  has  been  shown  to  be  the  prac- 
tice of  ftiost,  if  not  of  all  the  maritime  nations  of  Eu- 
rope for  a  century ;  and  if  we  have  no  practice  on  the 
subject,  and  are  now  ealled  upon  to  establish  one,  it 
will  certainly  be  our  interest  to  conform  to  that  of  Eu-  ^ 

rope. 

This  is  a  civil  war  of  the  most  odious  kind  ;  slaves 
against  their  masters.  '  It  is  said,  indeed,  that  they  were 
free.  But  the  same  power  which  had  declared  them 
free^  had  since  declared  them  to  be  slaves*     But  whethei: 
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they  are  to  be  considered  as  free  rebels,  or  as  revolted 
slaves,  we  had  no  right  to  trade  with  them* 

There  are  duties  which  one  state  owes  to  another  in 
the  case  of  rebellion.  If  a  nation  joins  or  assists  the 
rebels,  it  becomes  an  enemy.  Upon  this  point,  authori- 
ties are  not  necessary*  Reason  alone  is  sufficient* 
The  United  States  have  never  acknowledged  the  inde- 
pendence of  Hayti ;  and  the  citizens  of  the  United 
States  have  no  right  to  consider  it  as  an  independent 
nation.  ' 

A  law  of  a  nation  regulating  the  trade  of  foreigners 
in  the  territory  of  that  nation,  is  not  a  municipal  law,  but 
a  modification  of  the  law  of  nations*  By  the  law  of  na- 
tions, every  state  has  a  right  to  regulate  the  trade  of  fo- 
reigners with  that  state,  and  every  such  regulation  is  only 
a  modification  of  that  law* 

To  succour  rebels  is  as  much  a  violation  of  the  law  of 
nations,  as  to  succour  a  blockaded  port,  or  a  besieged 
city* 

A  prize  may  be  condemned  while  lying  in  a  neutral 
port,  or  at  the  bottom  of  the  sea,  or  even  if  the  thing  be 
consumed* 

The  condemnation  does  not  give  property;  it  only 
establishes  the  fact  that  the  captor  or  his  sovereign  had 
a  lawful  tide  by  the  capture*  1  Wilson^  211.  2  Azuni^ 
262*  12  Mod.  134*  Rex  v.  Broom.  Cartherw^  398. 
S*C. 

*The  owner  of  goods  captured  can  only  resort  to  the 
courts  of  the  captor  for  redress*  Doug.  614.  Le  Coax 
V.  ^den.  No  other  nation  can  interfere.  He  has  no 
right  to  apply  to  the  coiuts  of  his  own  country,  even  if 
his  goods  are  carried  there*  Neutrals  cannot  interfere ; 
if  they  do,  they  make  themselves  parties  in  the  war* 

The  treaty  of  alliance  bound  Spain  to  assist  France 
against  the  revolted  slaves*  Vattel  (p*  234*  b.  2*  s*  197*} 
says,  "^  An  ally  ought  doubtiess  to  be  defended  agsunst 
every  inoauton^  against  every  foreign  violence,  and  even 
againat  his  rebeliious  subjects.^^  A  Spanish  port  was, 
therefore,  to  be  considered  as  a  port  of  an  ally. 
^  A  neutral,  whose  property  has  been  seized  for  violation 
of  the  law  of  nations,  has  no  right  to  rescue  it*    He  may 
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:esrcape  with  it  if  he  can;  but  there  is  no  jus  postliminii       '^o"* 
m  favour  ctf  neutrals,  (a)  Himely, 

The  court  at  Santo  Domingo  was  the  sole  judge  of  its         ■'      "  * 
own  jurisdiction*     Its  decision  upon  that  point  is  conclu- 
sive upoa  this  court. 

The  questions  of  jus  postliminii^  apd  infra  prossidia^ 
and  of  24  hours'  possession,  can  only  arise  in  a  case  ^be-         *  267 
tween  .the  xecaptor  and  the  first  owner,  or  between  the 
latter,  and  a  vendee  of  the  captor.     As  between  the  cap- 
tor and  the  captured,  the  title  passes  by  the  seizure.     A 
condemnation  is  only  evidence  of  the  lawfulness  of  the 
seizure.  '  But  it  is  not  the.  only  evidence.     This  doctrine 
is  acknowledged  by  all  the  nations  of  Europe,  except 
England.     But  England  cannotsmake  the  law  of  nations. 
Grotiw^.^^S^^  581.  b.  3.  c.  6.  s.  2,  3.  tit  4.     Vattel,  p. 
,STO.  b.  3.  s.  195,  196.  212.  p..  585.     Burlemaquty  (last 
part^  p. -222.  s.  13,  14.     Lee  on  Captures,  68, 69,  70.  72. 
76.  101,  102.     yas  postliminii  does  not  arise  with  re- 
gard to  moveable  goods,  except  ships  ;  but  a  belligerent 
acquires  the  right  to  immoveable  things,  immediately 
upon  capture.     1  Emerigon^  4to.  ed.  (French^)  p.  513. 
2  Azuni^  236.  238*  Lee  on  Captures^  p.  64.  c.  5.     1  Roh. 
114.     The  reason  of  a  distinction  being  taken  between 
ships  and  other  moveables,  is,  that  the  identity  and  title 
of  a  ship  may  be  as  certainly  traced  as  that  of  land ;  and 
there  is  the  same  reason  for  the  rule  caveat  emptor*, 

If  the  title  to  ;dl  foreign  merchandise  is  to  be  thus 
queationed,  it  will  be  necessary  to  trace  it  up,  in  all  in- 
stances, to  the  original  manufacturer,  or  to  the  cultivator 

{a)  Marsball,  Ch.  J.  Do  yoa  oontend  that,  after  its  escape,  the  cap- 
tor may  proceed  to  libel  and  coDdemn  the  property  in  the  courts  of  the 
captor  i 

MarUtu   Un^esticMiably.    The  property  vesta  by  the  capture.  * 

JoRMiONy  J.    Is  not  a  neotral  vessel,  captured  ai  prize  for  a  bpeaoh  of ' 
the  law  of  nations,  quoad. hoc  an  enemy,  and' as  much  entitled  to  rescue 
herself  as  an  open  enemy  ^         '       - 

Martin,  No.  The  oflEended  nation  would  Itave  a  right  to  demand  that 
she  be  given  up  by  her  government;  and  if  it  refuses,  it  sanctions  the 
ioimieal  act  of  its  subject.  And  makes  itsislf  a  party  in  the  war.  So  if  the 
aeizore  be  for  violation  of  a  municipal  law,  the  government  of  France  has 
a  vested  right;  but  not  if  there  be  no  seizure.  .  If  an  American  neutral 
Teasels  nothavnig  a  commission  therefor,  should  assist  in  rescuing  another 
Q^tral  American  vessel  from  a  belligerent  .who  had  seized  her  as  prize  for 
violation  of  tb'e  law  of  nations,  6he  would  be  guilty  of  pimey. 

Vol.  IV.  H  h  ' 
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of  the  soil.     No  purchaser  will  be  safe.    Such  are  i»t 
the  principles  of  the  common  law* 

A  sale  under  2Lji€ri  faciaa  is  good,  although  the  judg- 
ment be^afterwsu'ds  reversed.  3  BL  Com*  448, 449«  So 
in  Maryland,  although  the  statute  forbids  an  administm^ 
tor  to  sell  the  slaves  of  his  intestate,  if  there  be  sufficient 
other  personal  estate  to  pay  the  debts,  yet  if  in  violation 
of  that  law  he  sells  die  slaves^  the  tide  of  the  purchaser 
is  good. 

Even  a  municipal  seizure  vests  the  tide  in  the  govern- 
ment. 5  Mod.  193.  Roberts  v.  Withered.  Comb.  3&1* 
12  Mod.  92.  5  r.  ^.  112.  lir.  Wilkim  y.  Despard. 

But  the  purchaser,  at  all  events^  is  entided  to  salvagpe. 
While  the  property  was  in  the  hands  of  the  captor,  it 
was  totally  lost  to  the  owner,  who  ought  at  all  events  to 
repay  to  the  purchaser  his  purchase-money,  with  interest, 
/^and  the  expense  of  transportation  to  this  country. 

March  2* 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

This  is  a  claim  for  a  cargo  of  coffee.  Sec  which,  after 
being  shipped  from  a  port  in  Santo  Domingo^  in  posses- 
sion :of  the  brigands^  was  captured  by  a  French  priva- 
teer, and  carried  into  'BarracoOj  a  small  port  in  die  isfamd 
of  Cuba^  where  it  was  sold  ^by  the  captor.  The  cargo, 
having  been  brought  by  the  purchaser  into  die  state  of 
South  Carolina,  was  libelled  in  the  court  of  admiralty, 
by  the  original  American  owner.  The  purchaser  de- 
fends his  dde  by  a  sentence  of  condemnation  pronounced 
by  a  tribunal  sitting  in  Santo  Domingo^  after  die  propetQr 
had  been  libellied  in  the  coiut  of  this  country ;  and  by 
an  order  of  sale  made  by  a  person  styling  himself  dtdk- 
j^te  of  the  French  government  of  oanto  Domingo  at 
St.  y ago  de  Cuba. 

The  great  question  to  be  decided' is, 

Was^  this  sentence  pronounced  by  a  court  of  competent 
jurisdiction  f 

At  the  threshold  of  this  interesdng  .inquiry,  a  diffi- 
culty presents  itself,  which  is  of  no  inconsiderable  mag« 
nitude.     It  is  this : 

Can  this  court  examine  the  jurisdiction  ofa/ifreign 
tribunal? 
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Tbe  court  pronouncing  the  sentence,  of  necessity  de-f.      Hose 
cided  in  favour  of  its  jurisdiction;  and  if  the  decision      u-^" , 

was  erroneous,  that  error,  it  is  said^  ou^ht  to  be  (or«    ^ 

n$cted  by  the  superior  tribunals  of  its  own  country,  not 
by  those  of  a  foreign  country. 

This  proposition  certainly  cannot  be  admitted  in  its 
full  extent.     A  sentence,  professing  on  its  face  to  be  the 
sentence  of  a  judicial  tribunal,  if  rendered  by  a  self-con- 
stituted *body,  or  by  a  body  not  empowered  by  its  go-         m  otQ 
vemment  to  take  cognisance  of  the  subject  it  had  deci-  , 

ded,  could  have  no  legal  effect  whatever. 

The  power  of  the  court  then  is,  of  necessity,  exami- 
nable to  a  certain  extent  by  that  tribunal  which  is  com- 
pelled to  decide  whether  its  sentence  has  changed  the 
right  of  property.  The  power  under  which  it  acts, 
must  be  looked  into ;  and  its  authority  to  decide  ques- 
tions, which  it  professes  to  decide,  must  be  considered. 

But  although  the  general  power  by  which  a  court 
takes  jurisdiction  of  causes  must  be  inspected,  in  order 
to  determine  whether  it  may  rightfully  do  what  il  pro-  - 
fesses  to  do,  it  is  still  a  question  of  serious  difficulty, 
whether  the  situation  of  the  particular  thing  on  which 
tbe  sentence  has  passed,  may  be  inquired  into,  for  the 
purpose  of  deciding  whether  that  thing  was  in  a  state 
which  subjected  it  to  the  jurisdiction  of  the  court 
passing  the  sentence.  For  example ;  in  every  case  of 
a  foreign  sentence  condemning  a  vessel  as  prize  of  war, 
the  authority  of  the  tribunal  to  act  as  a  prize  court 
must  be  examinable.  Is  the  question,  whether  the  ves- 
sel condemned  was  in  a  situation  to  subject  her  to  the 
jurisdiction  of  that  court,  also- examinable  ?  This 
question,  in  the  opinion  of  the  court,  must  be  answered 
m  the  affirmative. 

Upon  principle,  it  would  seem  that  the  operation  of 
every  judgment  must  depend  on  the  power  of  the  court 
to  render  that  judgment ;  or,  in  other  words,  on  its  ju- 
risdiction over  the  subject  matter  which,  h  has  deter- 
mined. In  some  cases,  that  jurisdiction  unquestionably 
depends  as  well  on  the  state  of  the  thing,  as  on  the  con- 
stitution of  the  court.  If  by  any  means  whatever  a 
prize  court  should  be  induced  to  condemn,  as  prize  of 
war,  a  vessel  which  was  never  captured,  it  could  not  be 
contended  that  this  condemnation  operated  a  change  of 
property.     Upon  principle,  then,  it  would  seem  that,  to 
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Rose       a  certain  extent,  the  capacity  of  the  court  to  act  tipon 
Hiraeiy.      ^^  thing  condemned,  arising  from  its  being  within,  or 
*     without  their  jurisdiction,  as  well  as  the  (constitution  of 
the  court,  may  be  considered  by  that  tribunal  which  id 
to  decide  on  the  effect  of  the  sentence. 
^  370  ^Passing  from  principle,  to  authority,  we  find,  that  in 

the  courts  of  England,  whose  decisions  are  piirticularly 
mentioned,  because  we  are  best  acquainted  with  them, 
and  because,  as  is  believed,  they  give  to  foreign  sen- 
tences as  lull  effect  as  are  given  to  them  in  any  part  of  the 
civilized  world,  the  position  that  the  sentence  of  a  fo- 
reign court  is  conclusive  with  respect  to  what  it  pro- 
fesses to  decide,  is  uniformly  qualified  with  the  limita- 
tion that  it  has,  in  the  given  case,  jurisdiction  of  the 
subject  matten 

'  This  general  dictum  is  explained  by  particular  cases. 
The  case  of  the  Flad  Oyen,  1  Rob*  114.  was  a  vessel 
condemned  by  a  belligerent  court  sitting  in  a  neutral 
territory ;  consequently,  the  objection  to  that  sentence 
turned  entirely  on  the  defect  in  the  constitution  of  the 

.  court. 

The  Christopher^  2  Rob.  1  ^3.  was  condemned  while 
lying  in  the  port  of  an  ally.  The  jurisdiction  of  the 
court  passing  the  sentence  was' affirmed,  but  no  doubt 
seems  to  have  been  entertained,  at  the  bar,  or  by  the 
judge  himself,  of  his  right  to  decide  the  question,  whe- 
ther a  court  of  admiralty  sitting  in  the  country  of  the 
captor  could  take  jurisdiction  of  a  prize  lying  in  the 
port  of  an  silly.  The  decision  of  the  tribunal  at  ^Bae^onnf, 
in  favour  of  its  own  jurisdiction,  was  not  considered 
as  conclusive  on  the  court  of  admiralty  in  England,  but 
that  question  was  treated  as  bein^  perfectly  open,  and 
as  depending  on  the  law  of  nations. 

The  case  of  The  Kierlighett^  3  Rob*  82.  is  of  the 
same  description  with  that  of  The  Christopher^  and  es- 
tablishes the  same  principle. 

.  In  the  case  of  The  Henrick  and  Maria,  4  Rob.  35.  Sir 
W.  Scott  determined  that  a  condemnation,  by  the  court 
of  the  captor,  of  a  vessel  lying  in  a  neutral  port,  was 
conformable  to  the  practice  of  nations,  and,  therefore, 
valid ;  but  in  that  case  the  right  to  inquire  whether  the 

.  sitijiation  of  the  thing,  the  locus  in  quo^  did  not  take  it 
put  of  the  jurisdictipn  of  the  court,  was  considered  as 
unquestionable.  - 
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»*The  case  of  The  Cornet^  S  Rob.2SS*  stands  on  the        Rose 
same  principles,  ,,.  T- 

The  Helena^  4  Rob»  3.  was  a  British  vessel  captured    : 

by  an  Algerine  corsair  owned  by  the  Dey,  and  trans- 
ferred to  a  Spanish  purchaser  by  a  public  act  in  solemn 
manner  before  the  Spanish  consul.  The  transfer  was 
guarantied  by  the  Dey  himself.  The  vessel  was  again 
transferred  to  a  British  purchaser  Under  the  public  sane* 
tioti  of  the  judge  of  the  viceadmtralty  court  of  Minor- 
ca,  af^er  that  place  had  surrendered  to  the  British 
arms.  On  a  claim  in  the  court  of  admiralty  by  the 
original  British  owner,  Sir  W«  Scott  affirmed  the  title 
of  the  purchaser,  but  expressed  no  doubt  of  the  right 
of  the  court  to  investigate  the  subject. 

The  manner  in  which  this  subject  is  understood  in 
the  courts  of  England,  may  then  be  considered  as  es- 
tablished on  uncontrovertible  authority.  Although  no 
case  has  been  found  in  which  the  validity  of  a  foreign 
sentence  has  been  denied,  because  the  thing  was  not 
within  the  ports  of  the  captor,  yet  it  is  apparent  that 
the  courts  of  that  country  hold  themselves  warranted 
in  examining  the  jurisdiction  of  a  foreign  court,  by 
which  a  sentence  of  condemnation' has  passed  not  only 
in  relation  to  the  constitutional  powers  of  the  court,  but 
also  in  relation  to  the  situation  of  the  thing  on  which 
those  powers  are  exercised ;  at  least  so  far  as  the  right 
of  the  foreign  court  to  take  jurisdiction  -of  the  thing  id 
regulated  by  the  law  of  nations  and  by  treaties.  There 
is  no  reason  to  suppose  that  the  tribunals  of  any  other 
country  whatever  deny  themselves  the  same  power.  It 
is,  therefore,  at  present,  considered  as  the  uniform 
practice  of  civilized  nations,  and  is  adopted  by  this 
court  as  the  tru^  principle  which  ought  to  govern  in  this 
case. 

In  pursuing  th^  inquiry,  then,  whether  the  tribunal 
erected  in  St.  Domingo  was  acting  on  a  case  of  which 
it  had  jurisdiction  when  The  Sarah  was  condemned, 
this  court  will  examine  the  constitutional  powers  of  that 
tribunal,  the  character  in  which  it  acted,  and  the  situa- 
tion of  the  subject  en  which  it  acted.  , 

^Adthitting  that  the  ordinary  tribunal  erected  in  «$*^         %  272 
Domingo  was  capable  of  acting  as  a  prize  court,  and 
also  of  taking  cognisance  of  oflences  against  regulations 
purely  municipal,  it  is  material  to  inquire  in  which     * 
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ii^<^        character  it  pronounced  the  sentence  of  coadenuMitioQ 
Himdr.      ^^  ^^^  ^^^^  ^^^  Under  consideration. 

•  In  making  this  inquiry,  the  relative  situation  of  St, 

Domingo  and  France  must  necessarily  be  considered*  - 

The  colony  of  St.  Domingo^  originally  belpng^ng  t^ 
France,  had  broken  the  bond  which  connected  her  with 
the  parent  state,  had  declared  herse|f  independent^  and 
was  endeavouring  to  support  that  iiidependenee  by 
arms.  France  still  asserted  her  claim  of  sovereignty^ 
and  had  employed  a  military  force  in  support  of  that 
claim.  A  war  de  facto  then  unquestionably  existed  be- 
tween France  and  St.  Domingo.  It  has  beep  argue4 
that  the  colony,  haying  declared  itself  a  sovereign  state, 
and  having  thus  far  maintained  its  sovereignty  by  ariii% 
must  be  considered  and  treated  by  other  nations  as 
sovereign  in  fact,  and  as  being  entitled  to  maintain  the 
same  intercourse  with  the  world  that  is  maintained  by 
other  belligerent  nations.  In  support  of  this  argument, 
the  doctrines  of  Fattel  have  been  particularly  referred 
to.  But  the  languagie  of  that  writer  is  obviously  ad* 
dressed  to  sovereigns,  not  to  courts^  It  is  for  govern* 
ments  to  decide  whether  they  will  consider  St.  Domingo 
as  an  independent  nation,  and  until  such  decision  shall 
be  made,  or  France  shall  relinquish  her  claim,  courts  of 
justice  must  consider  the  ancient  state  of  things  as  re- 
maining unaltered,  and  the  sovereign  power  of  France 
over  that  colony  as  still  subsisting. 

It  is  not  intended  to  say  that  belligerent  rights  may 
not  be  superadded  to  those  of  sovereignty.  But  adn^it- 
ting  a  sovereign  who  is  endeavouring  to  reduce  his  re- 
volted subjects  to  obedience,  to  possess  both  sovereign 
and  belligerent  rights,  and  to  be  capable  of  acting  in 
either  character,  the  manner  in  which  he  acts  must  de- 
termine the  character  of  the  act.  If  as  a  legislator  he  pub- 
lishes a  law  ordaining  punishments  for  certain  offences, 
which  law  is  to  be  applied  by  courts,  the  nature  of  the 
^  273  law,  and  of  the  proceedings  under  it,  will  ^dedde  whe- 
ther it  is  an  exercise  of  belligjerent  rights,  or  exclusive* 
ly  of  his  sovereign  power ;  and  whether  the  court,  in 
applying  this  law  to  particular  cases,  acts  as  a  prize 
court,  or  as  a  court  enforcing  municipal  regulations. 

Let  the  acts  of  th:e  French  government  which  relate 
to  this  subject  be  inspected. 

The  notification  given  by  Mr.  Pichon^  the  French 
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isharffe  dP^ifmr^  to  the  Atiierica^  governmeat,  which  was 
pdbl^hed  in  March,  1802,  interdicts  all  manner  of  inter- 
course with  the  ports  of  St.  DomtngHy  in  p(osse«9ion  of 
the  revolted  negroes,  and  detlares  that  ^^  cruisers  will  ar^ 
rest  afi  foreign  vessels  attemptir^  xo  enter  any  other  port, 
and  to  communicate  with  any  of  the  revolted  negroes,  to 
•carry  either  ammunition  or  provisions  to  them.  Such 
Tvessels,"  he  adds,  *^  shall  be  confiscated,  and  the  com- 
manders ^everdy  punished,  as  violating  the  rights  of  the 
French  republic,  and  the  law  of  nations/' 

Jx  Slight  be  questioned,  under  this  notice,  whether 
vessels  sailing  on  the  high  seas,  having  traded  with  one 
of  the  brigand  ports,  would  be  considered  as  liable  to 
-fieizu]?e  and  to  confiscation,  after  passing  the  territorial 
jurisdiction  of  the  government  of  Su  Domingo*  A  free 
trade  with  that  colony  had  been  allowed,  and  the  revoca- 
Ucn  of  that  license  is  made  known  to  the  government  of 
the  Unked  States.  To  its  revocation  the  ordinary  rights 
of  sovereignty  alone  were  sufficient*  Hie  notificatioh, 
however,  refers  to  the  order  of  the  commander  in  chief 
^i  the  French  republic  in  St.  Domingo  ;  and  ths^t  order 
wcAild  of  course  be  examined  as  exhibiting  more  per^ 
feqtly  the  extent  and  the  nature  of  the  riglics  which  the 
French  Republic  purposed  to  exercise. 

31ie  particular  order  which  preceded  this  notification 
is  in  diese  .words:  ** Every  vessel,  French  or  foreign, 
wiiich-sball  be  found  by  the  vessels  of  the  republic  riding 
at  anchor  in  the  ports  of  the  island  not  designated  by 
these  presents,  or  within  the  bays,  creeks,  and  landing 
pbbces  on  .ihe  coast,*  or  under  sail  at  a  less  ^distance  than 
two  leagues  from  the  coast,  and  communicating  with  the 
land,  shall.be  forfeited*'* 

The  next  decree  is  dated  the  22d  of  June.,  1802,  and 
the  extract  which  is  supposed  to  regulate  this  particular 
subject,  3s  in  these  words :  "  Every  vessel,  Freacii  or 
foreign,  wiiich  shall  be  found  by  the  vessels  of  the  repub-^ 
lie  aiocfaored  in  one  of  the  ports  of  the  island  not  desig- 
aaied  rby  the  present  decree,  or  in  the  bays,  coves,  or 
budingsetf'  the  coast,  or  under  sail  at  a  less  distance  than 
two  leagues  from  the  eoast,  and  communicating  with  the 
land,  sMHTbe  arvested  and  confiscated*'' 

Nodiingesm  bemoreobvious  than  that  these  are  strictly 
temt^^rial  regulations,^  proceeding  from  the  sovereign 
power  of  St*  Domingo,  and  intended  to  enforce  sove- 
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Roue  reign  rights*  Seizure  for  a  breach  of  this  law  is  to  be 
UhntiW.  n^ade  only  within  those  limits  over  which  the  sovereigpi 
-— — 1  claimed  a  right  to  leg(tslate,  in  virtue  of  that  exclusive 
dominion  which  every  nation  po9sesses  within  its  own 
territory,  and  wilhin  such  a  distance  from  die  I^nd  as 
may  be  considered  as  a  part  of  its  territory.  This  pow^r 
is  the  same  in  peace  and  in  war,  and  is  exercised  accofd- 
ing  to  the  discretion  of  the  sovereign.  The  prohibition 
aiKl  the  penalty  are  the  same  on  French  and  foreign  ves^ 
sels. 

This  subject  was  again  taken  up  in  October,  18Q2,  in 
an  arrete^  which  in  part  regulate!^  the  coasting  trade-  of 
the  island.  The  4th,'  5th  and  6th  articles  of  this  decree 
respect  foreign  as  well  as  French  vessels,  and  sufageot^ 
them  to  confiscation  in  the  cases  which  are  there  enume- 
xated. 

'  These  are  all  of  the  same  description  with  those  stated 
in  the  arrcte  of  the  22d  of  June ;  and  no  seizure  is  au- 
thorized but  of  vessels  found  within  two  leagues  of  th& 
coast. 

The  last  decree  is  that  which  was  issued  hf  General 
FerratidovL  the  1st  of  March,  1804.    This  deserves  the 
more  attention,  because  it  is  that  on  which  the  courts 
profess  to*  found  their  sentence  of  condemnation,  in  the 
/  particular. case  Under  consideration,  and  because  General 

m  275  ^Ferrand  uses  expressions  which  clearly  indicate  the 
point  of  view  in  which  all  these  arretes  were  xontemplated 
by  the  government  of  the  bland. 

The  title  of  this  arrete  is,  "  An  arre^r  relative  to  ves- 
sels taken  in  contravention  of  the  dispositions  of  the 
laws  and  regulations  concerning  French  and  foreign  com?^ 
merce  in  the  colony." 

In  stating  the  motives  for  this  ordinance,  it  is  said, 
^^  That  some  French  agents  in  the  neighbouring  and  al* 
lied  islands  had  mistaken  the  application  of  the  laws  and 
regulations  concerning  vessels  taken  in  contraventtony 
upon  (he  coasts  of  St.  Domingo  occupied  by  the  rebels, 
and  had  confounded  those  prizes  with  those  whicfa  were 
made  upon  the  enemy  of  the  state."  "  Desiring  ta^nitf: 
an  end  to  all  the  abuses  which  might  result  from  thisrOua- 
take,  and  which  would  be  as  injurious  to  the  territorial 
%  sovereignty  as  to  the  rights  of  neutrality,''  the  commander 

itf  chief,  aftersome  further  recitals,  which  are  not  deemed 
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wMtetinly  ordaias  the  law  under  which  the  tribunals  have 
proceeded* 

The  distinction  between  seizures  made  m  right  of  war, 
and  those  which  are  made  for  infractions  of  the  commer* 
eial  regulations  established  by  the  sovereign  power  of  the 
state,  is  here  taken  in  term^;  and  that  legislation,  which 
was  directed  against  vessels  contravening  the  laws  and 
reguiacioDs  concerning  French  and  foreign  commerce  in 
the  colony,  is  clearly  of  the  latter  description. 

The  first  article  of  this  ordonnance  is  recited  in  the 
sentence,  as  that  on  which  the  condemnation  is  founded* 
It  is  in  diese  words : 

^  The  port  of  Santo  Domingo  is  the  only  one  in  the 
colony  of  St»  Domingo  that  is  open  to  the  French  and 
foreign  commerce ;  in  consequence,  all  vessels  anchored 
in  the  bays,  harbours,  and  landing  places,  on  the  coast 
oecupied  by  the  rebels ;  those  cleared  for  the  ports  in  their 
possesskm  coming  oat  with  or  without  a  cargo,  and,  ge- 
nendly,  dB  vessels  sailing  in  the  territorial  extent  of  the 
island,  (except  that  from  Cape  Raphael  to  ^Ocoa  bay,) 
found  at  a  distance  less  than  two  leagues  from  the  coast, 
shaB  he  detained  by  the  state  vessels  and  privateers  ha* 
vitt|^  ottr  letttra  of  marque,  who  shall  condtiet  them,  if 
possMe,  into  the  port  of  Santo  DwningOy  that  the  con- 
fiteatioii  of  the  said  vessels  and  cargoes  may  be  pro* 
noimced." 

As  tim  ar^le  authorities  a  seizure  of  those  vessels 
oidy  whkh  are  **  sailing  within  the  territorial  extent  of 
the  kUmd,  found  within  less  than  two  leagues  of  the 
coast,"  it  is  deemed  by  the  comt  to  foe  sufficiendy  evi- 
dent tfint  die  seifzure  and  conAscaHon  are  0»ade  ia  con- 
seqoeace  of  a  violation  of  municipal  regidation,  and  not 
in  rig^  of  war.  It  is  tame,  that  ilie  revok  of  the  cdony 
is  ilie  itiotire  for  this  exercise  of  aonrereigti  power.  Stifl 
it  k  att  exefcise  of  sovereign  power,  restrictiog  itself 
vnik&tk  4iote  Emits  wbick  are  ^kut  province  of  municipal 
law,  tiot  iKe  exercise  of  a  belligerent  right. 

The  tribuaal  profasatng  lo  cany  this  law  into  execu- 
tiofty  tilo«gil  capable  of  attttng  either  as  a  prize  or  an  in- 
staaee  cowt,  must  be  considered  in  iMs  case  as  acting  in 
the  character  ef  an  instance  court,  since  it  is  in  that  dia* 
Taeier  that  it  punishes  vicdations  of  municipal  hxm. 

TAv  Sarmh  was  eaptuved  more  than  ten  leagues  from 
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Roie       the  coast  of  St.  Domingo,  was  never  carried  within  th« 
ui^'         jurUdictiqp  of  the  tribunsd  of  that  colony,  was  sold  at 
"^         Barracoa,  in  the  island  of  Cuba,  and  afterwards  con- 
demned as  prize  under  the  arrete  of  General  Ferrand^ 
which  has  been  stated. 

If  the  court  of  St.  Domingo  had  jurisdiction  of  the 
case,  its  sentence  is  conclusive.  If  it  had  no  jurisdic* 
tion,  the  proceedings  are  coram  nonjudice^  and  must  be 
disregarded. 

Of  its  own  jurisdiction,  so  far  as  depends  on  munici- 
pal rules,  the  court  of  a  foreign  nation  must  judge,  and 
Its  decision  must  be  respected.  But  if  it  exercises  a  ju- 
risdiction which,  according  to  the  law  of  nations,  its  sove- 
reign could  not  confer,  however  available  its  sentences 
may  be  within  the  dominions  of  the  prince  from  whom 
*  277  the  authority  is  derived,  they  are  not  regarded  *by  fo- 
reign courts.  This  distinction  is  taken  upon  this'  princi- 
ple, that  the  law  of  nations  is  the  law  of  all  tribunals  in 
the  society  of  nations,  and  is  supposed  to  be  equally  un- 
derstood by  all. 

Thus  the  sentence  of  a  court  sitting  in  a  neutral  ter- 
ritory, and  instituted  by  a  belligerent,  has  been  declared 
not  to  change  the  property  it  professed  to  condemn ; 
and  thus  the  question  whether  a  prize  court  sitting  in 
the  country  of  the  captor  could  condemn  property  lying 
in  a  neutral  port,  has  been  fully  examined,  and  although 
the  jurisdiction  of  the  court  in  such  case  was  admitted, 
yet  no  doubt  appears  to  have  been  entertained  of  the 
propriety  of  examining  the  question,  and  decidiug  it 
according  to  the  practice  of  nations. 

Since  courts,  who  are  required  to  decide  whether  the 
condemnation  of  a  vessel  and  cargo  by  a  foreign  tribu- 
nal has  effected  a  change  of  property,  may  inquire  whe- 
ther the  sentence  was  pronounced  by  a  court  which, 
according  to  the  principles  of  national  law,  could  have 
jurisdiction  over  the  subject,  this  court  must  inquire 
whether,  in  conformity  with  that  law,  the  tribunal  sit- 
ting at  St.  Domingo  to  punish  violations  of  the  muni- 
cipal laws  enacted  by  its  sovereign,  could  take  jurisdic- 
tion of  a  vessel  seized  on  the  high  seas,  for  infracting 
those  laws,  and  carried  into  a  foreign  port. 

In  prosecuting  this  inquiry,  the  first  question  which 
presents  itself  to  the  mind  is,  what  act  gives  an  inchoate 
jurisdiction  to  a  court  \ 
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It  cannot  be  the  offence  itself.     It  is  repugnant  to       Rose 
•every  idea  of  a  proceeding  in  reniy  to  act  against  a  thing     nimeiy 
which  is  not  in  the  power  of  the  sovereign  under  whose  ' 

Authority  the  court  proceeds  i  and  no  nation  will  admit 
that  its  property  should  be  absolutely  changed,  while 
remaining  in  its  own  possession,  by  a  sentence  which  is 
entirely   ex  parte.     1  hose  on  board  a  vessel  are  sup- 
posed to  represent  all  who  are    interested  in  it,  and  if 
placed  in  a  situation  which  requires  them  to  take  notice 
of  any  proceedings  against  a  vessel  and  cargo,  and  en- 
ables them  to  assert  the  rights  of  the  interested,  the 
cause  is  considered  as  being  properly  heard,  and  all 
concerned  *are  parties  to  it.     But  the  owners  of  ves-         *278 
sels  navigating  the  high  seas,  or  lying  in  port,  cannot 
take  notice  of  any  proceedings  which  may  be  instituted 
against  those  vessels  in  foreign  countries  ;  and,  conse- 
quently, such  proceedings  would  be  entirely  ex  parte^ 
and  a  sentence  founded  on  them  never  would  be,  and 
never  ought  to  be,  regarded. 

The  offence,  then,  alleged  to  have  been  committed  by 
The  Sarah  could  not  be  cognisable .  by  the  court  of  St. 
Domingo,  until  some  other  act  was  performed  which 
should  make  the  owners  of  the  vessel  and  cargo  parties 
to  the  proceedings  instituted  against  them,  and  should 
place  them  within  the  legitimate  power  of  the  sovereign, 
for  the  infraction  of  whose  laws  they  were  to  be  con- 
fiscated. There  must,  then,  be  a  seizure,  in  order  to 
vest  the  possession  of  the  thing  in  the  offended  sove* 
reign,  and  enable  his  courts  to  proceed  against  it.  This 
seizure,  if  made  either  by  a  civil  officer,  or  a  cruiser 
acting  under  the  authority  of  the  sovereign,  vests  the 
possession  in  him,  and  enables  him  to  inquire,  by  his 
tribunals  constituted  for  the  purpose,  into  the  allegations^ 
made  against^  and  in  favour  of,  the  offending  vessel. 
Those  interested  in  the  property  which  has  been  seized 
are  considered  as  parties  to  this  inquiry,  and  all  nations 
admit  that  the  sentence,  whether  correct  or  otherwise, 
.is  conclusive. 

Will  a  seizure  de  facto^  made  without  the  territorial 
dominion  of  the  sovereign  under  cover  of  whose  au- 
thority it  is  made,  give  a  court  jurisdiction  of  a  thing 
never  brought  within  the  dominions  of  that  sovereign  i 

This  is  a  question  upon  which  considerable  difficulty 
has  been  felt,  and  on  which  some  contrariety  of  opinion 
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Roie       exiftti*    It  has  been  doubted  whether  proceedi«gSt  ide- 
UimeiT.     nominated  judicial,  are,  in  sijich  a  eaiefiiierdy  irregxir 
■        lar,  or  are  to  be  considered  at  ikskohiixly  void*  heiiig 
epram  nmijmdict*     If  merely  irreg^ilar,  Hm  ^oiirta  of 
the  country  pronouacing  the  aemteoce  were  the  exidbr' 
«iFe  judges  of  that  irregularity,  and  their  decision  hindis 
^le  world;  if  coram  nonjudict^  the  sentence  is  as  if  «ot 
pronounced* 
^  279  *It  is  conceded  that  tbe  legislation  of  isvery  country 

is  territori^;  that  beyond  its  ow<n  tcnritory,  it  can  only 
affect  its  owa  subjects  or  dtiiziens.  It  is  not  easy  U> 
conceive  a  power  to  execute  a  municipal  law,  or  lo  csa^ 
force  obedience  to  that  law  wkhout  tbe  otrcle  in  which 
diat  law  bperates.  A  power  to  seiiLc  for  the  lafractkin 
of  a  law  is  derived  from  the  sovereign,  and  nuist  be 
exercised,  it  would  seem»  within  those  limits  Whicii 
icircumscrtbe  the  sovereign  powen  The  rights  of  w^r 
may  be  exercised  oh  the  high  seas,  because  war  is  car* . 
ried  on  upon  the  high  seas ;  but  the  pacific  rights  of 
sovereignty  must  be  exercised  within  the  serritocy  of 
the  sovereign. 

If  these  propositions  be  true,  a  seizure  of  g  person 
not  a  subject,  or  of  a  vessel  not  belonging  to  a  snl^ect, 
flsade  on  the  high  seas  for  the  breach  of  a  nmnicipal 
regulation,  is  an  act  which  the  sovereign  cannot  author 
rize.  The  person  who  makes  this  sdzuiie,  tbm,  auifces 
it  c»i  a  pretext  which,  if  true,  will  not  justify  due  ant, 
and  is  a  manne  trespasser.  To  a  majority  of  thn  const 
it  seems  to  follow,  that  such  a  setzuiie  is  toSally  injKiiiids 
that  the  possession,  acquired  by  tfaia  unlawful  act,  is 
his  own  possession,  not  that  of  dot  sovaesreign ;  and  ifait 
such  possession  confers  no  jurisdiction  on  the  oamt  nf 
the  country  to  which  the  captor  beknifgs* 

l*fafs  having  been  the  fact  in  the  caae  of  Th^  Smtkt 
and  neither  the  vessel,  nor  dieicaptain,  supovargcv  ^^^^ 
crew,  having  ever  been  brcnight  wJehin  the  jsnrisdaQtiQn 
of  die  court,  or  within  the  douiinian  id  tkk  aortnti^ 
whose  laws  were  infracted,  the  jurisdiction  «f  ibe  caunt 
over  the  subject  of  its  senteaca  never  attached,  the 
proceedings  were  entirely  }ex  parte ^  and  «he  irmflmrr  u 
not  to  he  regarded.    . 

The  case  of  The  Helena,  sdneady  icsted,  fnay  at  imt 
view  be  thought  a  case  which  wopild  giiv«  <y;alidity  (»  any 
seizure  wherever  made,  and  would  refer  ^eiegali^dl 
that  seizure  solely  to  the  sovereign  of  the  captor.  But 
on  a  deliberate  consideration  of  that  case,  the  majority 
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of  tke  court  is  of  opinion  that  this  inference  is  not  war*       Rote 
fs^jted  by  it.     Several  circumstances  concurred  in  pro*-      mZtA 
dttcing  *the  decision  which  was  madct  and  those  cir-        „. 
cumstances  vary  that  case  materially  from  this.     The         is  280 
captured  v<;$sel  was  carried  into  port,  and  while  in  tb^ 
power  of  the  sovereign  was  transferred  by  his  particu- 
lar authority  in  solemn  form. 

Ib  sw:h  a  case^  Sir  William  Scott  conceived  that  a 
senteidce  of  confis(^io&  conformably'  with  the  laws  of 
Algierst  was  to  be  presumed.  But  his  ^decision  did 
9oe  turn  singly  on  this  point.  The  vessel,  after  pass- 
ing in  this  formal  manner  to  a  Spanish  purchaser,  had, 
with  equal  solemnity,  been  again  transferred  to  a  Bri- 
tish purchaser ;  aisd  the  judge  considered  this  second 
purchaser,  wiiii  how.  much  reason  may  perhaps  be 
djEftvlited,  as  in  a  better  situation  than  the  original  pur- 
chiis^.  This  case  is  badly  reported ;  the  points  made 
hy  counsel  on  one  side  are  totally  omitted,  and  the 
opinioo  of  the  judge  is  not  given  with  that  clearness 
which  usually  characterizes  the  opinions  of  Sir  William 
Scott.  But  the  seizure  was  presumed  to  be  made  by 
way  of  reprisals  for  some  breach  of  the  treaty  between 
4m  two  powers,  so  that  the  possession  of  the  captor  , 
W(Ss  considered  as  legitimately  the  possession  of  his 
sovereign,  and  from  the  subsequent  conduct  of  the  Dey 
himself,  a  condemnation  according  to  the  usages  of  Al- 
giers was  presaimed. 

But  in  presuming  a  condemnation,  this  case  does  not, 
it  is  thought,  dispense  with  the  necessity  of  one ;  nor 
is  it  sii^hosed,  in  presuming  a  legitimate  cause  of  sei- 
suse,^  declare  that  a  seizure  nadie  without  authority, 
by  ft  comoiissiioned  cruiser,  would  vest  the  possession 
in  the  sovereign  of  the  captor,  and  give  jurisdiction  to 
iiao  courts. 

ffthh  ease  is  So  be  considered  as  if  no  sentence  of 
consfeanation  was  ever  pronoujiced,  ^e  property  is  not 
changed,  and  this  court,  having  no  right  to  enforce  the 
peMd  iaws  of  a  foreign  oountry,  cannot  inquire  into  any 
anfmetion  of  those  laws*  The  property  in  this  particu- 
lar case  was  purchased  ander  circumstances  which  ex- 
dade  any  doubt  respectiiig  its  identity,  Mid  respecting 
the  &11  knowledge  of  the  purdiaser  of  the  nature  of  the 
title  he  acquired. 

sentence  of  condemnation  being  considered  as         4(  281 
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Bote  null  and  invalid,  the  property  is  unchanged,  and,  there* 
Himeir  ^ore,  oughc  to  be  recovered  by  the  libellants  in  the  court 
'  below.  But  those  libellants  ought  to  account  with^  the 
defendants  for  the  freight,  insurance,  and  duties  on  im- 
portation, and  for  such  other  expenses  as  would  have 
been  properly  chargeable  on  themselves  as  importers; 
and  each  party  is  to  bear  his  own  costs. 

The  sentence  of  the  circuit  court  is  to  be  reversed, 
and  ako  the  sentence  of  the  district  court,  sb  far  as  it 
contravenes  this  opinion,  and  the  causeiis  to  be  remanded 
to  the  circuit  court  for  the  district  of  South  Carolina,  for 
a  final  decision  thereon. 

Livingston,  J.  Without  expressing  an  opinion  on 
the  invalidity  of  a  seizure  on  the  high  seas  under  a 
municipal  regulation,  if  the  property  be  immediately 
carried  into  a  port  of  the  country  to  which  the  capturing 
vessel  belongs,  and  there  regularly  proceeded  against, 
I  concur  in  the  judgment  just  delivered)  because  The 
Sarah  and  her  cargo  were  condemned  by  a  French  tri- 
bunal sitting  at  St.  Domingo,  without  having  been  car- 
ried into  that,  or  any  other  French  port,  and  while 
lying  in  the  port  of  Charleston,  South  Can^ina,  whither 
diey  had  been  carried,  by  and  with  the  consent  of  the 
captor. 

CusHiNG  and  Chase,  Justices,  concurred  in  opioioD 
with  Judge  Livingston* 

Johnson,  J.  This  cause  comes  up  on  appeal  from 
the  circuit  court  of  South  Carolina,  acting  in  die  capacity 
of  an  instance  court  of  admiralty.  The  doctrines  which 
regulated  the  decision  of  the  circuit  court  are  not  over- 
ruled by  a  majority  of  the  bench ;  but  the  decree  of  that 
court  is  rescinded,  because  to  three  of  the  five  judges 
whp  concur  in  sustaining  the  appeal,  it  appears  that  die 
property  could  not  be  condemned^  in  the  court  of  St 
Domingo,  while  lying  in  a  neutral  port ;  and  to  the  other 
two,  that  the  capture  on  the  high  seas,  for  a  breach  of 
municipal  regulation,  was  contrary  to  the  law  of  nations, 
and,  therefore,  vested  no  jurisdiction  in  the  court  of  St 
^  282  Domingo.  On  the  former  doctrine  it  is  not  *necessary 
to  make  any  observations,  because  in  the  case  of  the 
Sea  Flower y  argued  together  with  .this,  as  one  cause,  and 
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decided  on  the  same  day,  that  doctrine  is  expressly  over«  Rose 
ruled.  But  on  the  latter  point  I  think  it  proper,  briefly  Himciy 
to  state  the  reasons  upon  which  I  found  my  disapproba-  /■    ^ 

tion,  both  of  the  doctrine  and  of  its  application  to  this 
case* 

It  would  have  been  some  relief  to  us  in  determining 
this  question,  had  it 'been  made  a  point  by  counsel, 
either  in  their  argument  in  this  court  or  in  the  court 
below ;  but  it  appears  to  have  been  wholly  unnoticed  by 
them. 

Most  of  the  difficulties  which  have  occurred  in  the 
investigation  of  this  case,  appear  to  have  resulted  from 
an  indistinct  view  of  the  nature,  origin,  and  object  of 
prize  courts.  Conducted  by  the  same  forms,  and  very 
genendly  blended  in  the  same  persqns,  it  is  not  easy  to 
trace  upon  the  mind,  the  discriminating  line  between  the. 
imtance  and  prize  courts ;  yet  the  object  of  the  institu- 
tion of  the  latter  court,  when  considered,  strongly  marks 
the  distinguishing  point  between  them.  In  its  ordinary 
jurisdiction,  the  admiralty  takes  cognisance  of  mere 
questions  of  meum  and  timm  arising  between* individuals; 
its  extraordinary  or  prize  jurisdiction  is  vested  in  it  for 
the  purpose  of  revising  the  acts  of  the  sovereign  himself 
performed  through  the  agency  of  his  officers  or  subjects. 
A  seizure  on  the  high  seas  by  an  unauthorized  individual 
is  a  mere  trespass,  and  produces  no  change  of  right,  but 
such  a  seizure  made  by  sovereign  authority,  vests  the 
thing  seized  in  the  sovereign  ;  for  the  fact  of  possession 
must  have  all  the  beneficial  effects  of  the  right  of  posses- 
sion,  as  the  justice  or  propriety  of  it  cannot  be  inquired 
into  by  the  courts  of  other  nations.  But  as  this  princi- 
ple might  l^ave  the  unoffending  individual  a  prey  to  the 
rapacity  of  cruisers,  or  a  victim  to  the  errors  of  those 
who  even  mean  well,  and  as  every  civilized  nation  pre- 
tends to  the  character  of  justice  and  moderation,  and  to 
have  an  interest  in  preserving  the  peace  of  the  world, 
they  constitute  courts  with  powers  to  inquire  into  the 
correctness  of  captures  made  under  colour  of  their  own 
authority,  and  to  give  redress  to  those  who  have  been  un- 
meritedly  attacked  or  injured.  These  are  denominated 
prize  courts,  and  the  primary  *object  of  their  institu*  ♦  283 
tion  is  to  inquire  whether  a  taking  as  prize  is  sanctioned 
by  the. authority  of  their  sovereign,  or  the  unauthorized 
act  of  an  individual.     From  this  it  would  seem  to  follow, 
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Rom       that  lilt  decision  of  such  a  court  is  the  only  legsd  organ 

^  ^*.       of  communicatioil  through  vrMch  the  sanction  of  a  sove^ 

,,.    ,         reign  can  be  ascertained,  and  that  no  other  court  is  at 

liberty  to  deny  the  existence  of  sovereign  authority,  for 

a  seizure  which  a  prize  court  has  declared  to  be  the  act 

of  its  sovereign. 

The  propriety  of  such  an  act  may  correcdy  becotne 
the  subject  of  executive  or  diplomatic  discussion ;  but 
the  equality  of  nations  forbids  that  the  conduct  of  one 
sovereign^  or  the  correctness  of  the  principles  upon 
which  he  acts,  should  be  submitted  to  the  jurisdiction  of 
the  courts  of  another.  From  these  considerations  I  in* 
fer,  that  the  capture  and  continued  possession  of  The 
Sarah  and  her  cargo,  confirmed  by  the  approbatory  sen- 
tence of  a  court  of  the  capturing  power,  vested  a  title 
in  the  claimant,  which  this  court  cannot,  consistendy 
with  the  law  of  nations,  interpose  its  authority  to  defeat. 
Having  briefly  stated  the  grounds  upon  which  I  ori- 
ginally formed,  and  now  adhere  to,  an  opinion  in  favour 
of  the  claimants,  I  will  consider  the  objections  stated  to 
the  jurisdiction  of  the  court,  on  the  ground  that  the  sei- 
zure was, contrary  to  the  law  of  nations. 

It  is  admitted,  if  the  court  of  St.  Domingo  had  juris- 
diction of  the  subject  matter,  that  the  condemnation  com- 
pleted the  devestiture  of  property.  But  it  is  contended 
that  the  subject,  in  this  case,  was  not  within  their  juris- 
diction, because  it  was  seized  for  a  cause  not  saactioned 
by  the  law  of  nations.  I  am  unfortunate  enough  to  think 
that  neither  the  premises  nor  the  conclusion  of  this  argn- 
ment  are  msuntainable.  The  conclusion  is  subject  to 
this  very  obvious  objection,  that  it  defeats  the  very  end 
for  which  such  courts  were  created. 

To  contend  that  a  violation  of  the  law  of  nations  wiB 
take  away  the  jurisdiction  of  a  court,  which  sits  and 
judges  according  to  the  law  of  nations,  appears  to  ap* 
proach  very  near  to  a  solecism.  The^  occurrence  which 
gives  it  jurisdicdon  takes  it  away. 
*  284  *If  the  object  and  end  of  constituting  a  prize  court  be 

to  give  redress  against  unlawful  capture,  and,  as  the 
books  say,  in  such  case  to  restore  xfeUs  levatis^  how  can  it 
make  reparation  to  the  injured  individual  if  it  loses  its 
jurisdiction ;  because  there  has  been  an  it^tity  done  to 
him,  the  court  can  give  him  no  redress-  The  argument 
admits,  that  a  capture  consistent  with  die  law  of.  nations, 
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would  give  jurisdiction,  but  how  is  the  legality  or  ilie-        ^"^ 
gality  of  a  capture  to  be  determined,  unless  a  court  can      Him'eV. 
take  jurisdiction  of  the  case.  .The  legality  of  the  cap-  ' 

ture  is  the  very  point'to  which  a  court  is  to  direct  its  in- 
quiries, and  yet  that  inquiry  is  arrested  in  its  inception. 
The  cause  or  circumstances  of  a  capture  can  never  be 
known  to  a  court,  without  exercising  jurisdiction  on  thie  ^ 
subject.  To  maintain^  therefore,  that  prize  courts  can 
only'  exercise  jurisdiction  over  captures,  made  consist- 
emiy  with  the  law  of  nations  is,  in  effect,  to  deprive  them 
of  all  jurisdiction,  since  it*  leaves  no  means  of  deciding 
the  question  on  which  their  jurisdiction  rests. 

But  the  premises  which  lead  to  this  conclusion,  will 
be  found  b,o  less  exceptionable  than  the  conclusion  itself; 
and  the  propriet}'  of  taking  into  considersition  the  ques- 
ticms  which  form  those  premises  very  questionable.  The 
opinion,  of  those  of  my  brethren  who  maintain  this  doc- 
trin^^  is  founded  upon  two  propositions. 

U  That  a  pation  cannot  capture,  on  the  high  seas,  a 
v^^sel  which  has  within  her  territories,  committed  a 
breach  of  a  municipal  law« 

2.  That  the  condemnation  in  this  case  was  grounded 
on  an  offence  against  a  municipal  law*  ' 

To  me  it  appears  wholly  immaterial  on  what  grounds 
the  decision  be  founded,  if  the  case  be  within  their  ju- 
risdiction. Indeed,  this  is  fully  admitted  by  those  of  the 
court,  who  maintain  the  doctrine  that  I  am  considering ; 
but  under  the  idea  of  examining  the  jurisdiction  of  the 
court,^  they  appear  to  me  to  go  farther  and  examine  into 
the  correctness  of  its  decision.  I  do  not  deny  that  there 
are  circumstances  material  to  the  effect  of  sentences  of  fo- 
reign prize  courts,  into  which  other  courts  may  ^inquire.  #  285 
The  authorities  quoted  on  this  point  relate  exclusively 
to  two,  viz. 

1.  Whether  the  court  ;s  held  in  the  territory  of  the 
sovereign  who  constitutes  it. 

2.*  Whether  the  subject  sub  pot  estate  of  the  sove- 
reign whose  courts  condemned  it. 

These  circ  umstanc^s  have  an  immediate  relation  to 
the  existence  of  the  court,  and  of  its  power  of  acting 
upon  the  subject;  but  within  its  legitimate  scope  ofac* 
tion,  the  correctness  of  its  proceedings,  or  of  the  rules 
of  decision  by  which  it  is  governed,  cannot,  in  the*  na- 
ture of  things,  and  consistently  with  the  idea  of  perfect 

Vol.  IV.  Kk 
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Row       equality  and  independence,  be  subjected  to  the  review 
of  other  courts. 

The  decisions  of  such  courts  do  not  derive  their  ef- 
fect from  their  abstract  justice ;  they  are  in  this  respect 
analogous  to  the  acts  of  sovereignty.  They  are  univer- 
sally conclusive,  because  nowhere  subject  to  revision. 
Among  nations  they  are  considered  as  entitled  to  the 
same  validity  as  the  decisions  of  municipal  courts,  with- 
in their  respective  territories,  and  preclude  the  rights 
'  of  parties,  although  contrary  to  every  idea  of  law,  rea- 

son and  evidence. 

The  court  of  St.  Domingo  being  a  court  of  co-ordi- 
nate authority  with  this,  was  equally  competent  to  de- 
cide a  question  of  jurisdiction  arising  under  the  law  of 
nations.     Had  the  question  whether  a  seizure  under 
municipal  law,  upon  the  high  seas,  was  contrary  to  the 
law  of  nations,  or,  if  contrary  to  the  law  of  nations,  whe- 
ther the  court  could  not  therefore  exercise  jurisdiction 
upon  it,  been  brought  to  the  notice  of  that  court,  it  is 
presumed  that  their  decree  would  not  have  been  void, 
because  they  maintained  the  negative  of  the  proposition. 
Had  it  been  made  a  question  before  that  court,  whether 
the  laws  of  France  authorized  the  capture  off  Ilie  Sarah 
at  ten  leagues  distance  from  the  coast,  or  whether  in 
£actthe  vessel  was  not  seized  within  two  leagues  of  the 
^   coast,  it  is  presumed  that  their  decision  upon  these 
points  would  have  been  conclusive,  whatever  may  be 
*  286        the  impresion  ^of  this  court  from  the  evidence  now  be- 
fore us.     It  is  impossible  for  this  court  to  pretend  to  a 
knowledge  of  all  the  facts  by  which  the  decree  of  that 
court  may  have  been  regulated.     The  decree  itself 
shows  that  the  whole  evidence  is  not  before  us ;  but 
if  it  were,  that  court  is  sole  arbiter,  both  of  the  effect  of 
testimony,  and  the  credibility  of  witnesses.     A  similar 
observation  may  be  made  with  regard  to  the  laws  of 
France  which  much  pains  has  been  taken  to  prove,  did 
not  authorize  this  capture.    How  can  this  court  be  sup- 
posed  to  know  all  the  laws,  sovereign  orders  br  re- 
ceived principles  which  regulate  the  decisions  of  fo- 
reign courts.    Such  courts  are  test  acquainted  widi 
the  laws  of  their  own  government,  and  their  decision 
upop  the  existence  or  effect  of  those  laws  must,  in  the 
nature  X)f  things,  be  conclusive  in  the  eyes  of  other  na- 
tiofts.    SujJpose  that  other  courts  were  so  far  at  liberty 


FEBRUARY,  180S.  286 

M  to  review  the  grounds  upon  which  such  decrees  pror       ^^^^ 
fees  to  proceed,  the  insufficiency  of  those  grounds  would     Himeiy. 
not  be  conclusive  against  the  correctness  of  such  deci-    ■■  ■    ■'■ 
sions^  because  they  may  be  maintainable  upon  other 
grounds,  not  noticed,  or  even  not  kno^n  to  the  judge 
who  pronounces  them* 

But  if  we  are  to  look  into  the  grounds  upon  which  a 
decree  is  professedly  founded,  extravagant  as  that  upon 
the  case  of  The  Sarah  is  said  to  be,  there  is  one  view  in 
which  it  may  admit  of  justification.     General  Ferrand, 
in  his  preamble,  declares  it  to  be  his  leading  object  to 
remove  the  contrariety  of  opinion  which  existed  among 
the  officers  of  government  relative  to  existing  laws,  re- 
specting captures  of  vessels  taken  upon  the  coasts  of 
St*  Domingo.     If  their  Judges  thought  proper  to  con* 
sider  this  arrete  as  only  declaratory  of  pre-existing 
laws,  and  that  the  words  in  the  first  article,  *^  ceux  ex- 
pedie  pour  les  portes  en  leur  possession  en  sortant  avec 
ou  sans  chargement,^'  authorized  the  capture  of  vessels 
outward  bound,  I  know  no  reason  that  we  can  have 
to  declare  it  a  misconstruction  or  incorrect  opinion,  or, 
if  incorrect,  to  nullify  their  decree  on  that  accounts    The> 
conclusiveness  of  a  foreign  sentence  appears  to  be  at  an 
end^  the  moment  other  courts  undertake  to  look  into 
the  cause  for  which  a  capture  was  made.     If  the  pos- 
session of  the  captor  is  the  possession  of  his  sovereign, 
and  his  courts  have  a  right  therefore  to  adjudicate  pro- 
perty captured,  *or  carried  into  a  foreign  port,  it  ap-         ^  287 
pears  to  me  to  be  immaterial  on  what  ground  the  cap- 
ture is  made.     The  fact  of  dispossession  by  soverei^ 
authority,  judicially   ascertained,  deprives   all  other 
courts  of  the  right  to  act  upon  the  case. 

Upon  these  considerations  I  have  adopted  the  opi- 
nion  xkM  we  are  not  at  liberty  to  enter  into  the  inquiry 
whether  th^  capture  of  The  Sarah  was  made  in  pursu- 
ance of  belligerent  or  municipal  rights.  But  if  we  arc 
to  enter  into  the  inquiry,  I  am  of  ojnnion  that  the  evi- 
dence before  us  plainly  makes  out  a  case  of  belligerent 
capture,  and,  though  not  so,  that  the  capture  may  be 
justified,  although  for  the  breach  of  a  municipal  law. 

In  support  of  my  latter  position,  both  j^rtnci/^/^  and 
the  practice  of  Great  Britain  and  our  own  government 
may  be  appealed  to. 

The  ocean  is  the  common  jurisdiction  of  all  sovereign 
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R«»e  powers ;  from  which  it  does  not  result  that  their  pow- 
HJi^^,  ers  upon  the  ocean  exist  in  a  state  of  suspension  or  equi- 
— —  poise,  but  that  every  power  is  at  liberty  upon  the  ocean 
to  exercise  its  sovereign  right,  provided  it  does  no  act 
inconsistent  with  that  general  equality  of  nations  which 
exists  upon  the  ocean.  The  seizure  of  a  ship  upon  the 
high  seas,  after  she  has  committed  an  act  of  forfeiture 
within  a  territory,  is  not  inconsistent  with  the  sovereign 
rights  of  the  nation  to  which  she  belongs,  because  it  is 
the  law  of  reason,  and  the  general  understanding  of  na- 
tions, that  the  offending  individual  forfeits  his  claim  to 
protection,  and  every  natjidn  is  the  legal  avenger  of  its 
own  wrongs.  Within  their  jurisdictional  limits  the 
rights  of  sovereignty  are  exclusive ;  upon  the  ocean  they 
arc  concurrent.  Whatever  the  great  principle  of  setf 
defence  in  its  reasonable  and  necessary  exercise .  will 
sanction  in  an  individual  in  a  state  of  nature,  nations 
may  lawfully  perform  upon  the  ocean.  This  principle, 
as  well  as  most  others,  may  be  carried  to  an  unreasona- 
ble extent;  it  may  be  made  the  pretence  instead  of^e 
real  ground  of  aggression,  and  then  it  will  become  a  just 
cause  of  war.  I  contend  only  for  its  reasonable  exer- 
cise. The  act  of  Great  Britain,  of  the  24  Geo.  III.  c. 
47*  18  predicated  upon  these  principles.  It  subjects 
^  288  ^  vessels  to  ^seizure,  which  approach  with  certain  cargoes 
on  board,  within  the  distance  of  four  leag\:^es  of  her 
coast,  because  it  would  be  difficult,  if  not  impossible,  to 
execute  her  trade  laws,  if  they  were  suffered  to  ap- 
proach nearer  in  the  prosecution  of  an  illicit  design. 
But  if  they  have  been  within  that  distance,  they  are 
afterwards  subject  to  be  seized  on  the  high  seas.  They 
have  then  violated  her  laws,  and  have  forfeited  the  pro- 
tection of  their  sovereign.  The  laws  of  the  United 
States  upon  the  subject  of  trade,  appear  to  have  been 
framed  in  some  measure  after  the  model  of  the  English 
statutes ;  and  the  29th  section  of  the  act  of  1799,  ex- 
pressly authorizes  the  seizure  of  a  vessel  diat  has, 
within  the  jurisdiction  of  the  United  States,  commit- 
ted an  act  of  forfeiture,  wherever  she  may  be  met  wiA 
by  a  revenue  cutter,  without  limiting  the  distance  from 
.  the  coast.  So  also  the  act  of  1806,  for  prohibiting  the 
importation  of  slaves,  authorizes  a  seizure  beyond  otir 
jurisdictional  limits,  if  the  vessel  be  found  with  slaves 
on  board,  hovering  on  the  coast  ^  a  latitude  of  expres- 
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sios  that  can  only  be  limited  by  circumstances,  and  the        ^^^ 
discretion  of  a  court,  and  in  case  of  fresh  pursuit,     Himely. 
mrould  be  actually  without  limitation.     Indeed,  after    ■'--'■     '■ 
passing  the  jurisdictional  limits  of  a  state,  a  vessel  is 
as  much  on^  the  high  seas  as  if  in  the  middle  of  the 
o€ean  ;  and  if  France  could  authorize  a  seizure  at  the 
distance  of  two  leagues,  she  could  at  the  distance  of 
twenty. 

But  the  capture  of  The  Sarah  may  fairly  be  consider- 
ed as  an  exercise  of  belligerent  right,  and  strictly  ana-  ^ 
logous  to  seizure  for  breach  of  blocki^de.  The  right 
of  one  nation  to  exclude  all  others  from  trading  with 
her  territories^  exists  equally  in  war  and  in  peace.  Had 
the  exclusion  in  this  case  been  merely,  calculated  for 
the  interests  of  trade,  it  may  have  been  considered  as 
purely  municipal.  But  there  existed  a  war  between  the 
parent  state  and  her  colony.  .  It  was  not  only  a  fact  of  .^. 
the  most  universal  notoriety,  but  officially  notified  in 
the  gazettes  of  the  United  States,  by  the  proclamation 
of  the  French  resident  M.  Pichon,  who  at  the  same 
time  publishes  the  prohibition  to  trade  with  the  revolt- 
ers,  with  a  declaration  that  seizure  and  confiscation 
should  be  the  consequence  of  disobedience  to  this  pro- 
hibition. Here,  then,  was  notice  of  the  existence  of 
war,  and  an  assertion  *of  the  rights  consequent  upon  4^  289 
it.  The  object  of  the  measure  was  not  the  promotion 
of  any  particular  branch  of  agriculture,  manufacture, 
or  commerce,  but  solely  the  reduction  of  an  enemy.  It 
was  therefore  not  merely  municipal,  but  belligerent  in 
its  nature  and  object,  tf  France  had  a  right  to  subdue 
the  revolted  colony,  she  had  an  undoubted  right  to  pre- 
clude all  nations  from  supplying  them  with  the  means 
of  protracting  the  war.     To  confine  her  to  her  own  ju-  ^ 

risdictional  limits,  in  the  exercise  of  those  acts  of  force 
which  were  necessary  to  carry  into  effect  her  right  of 
excluding  neutrals,  would  be  a  mere  mockery,  when  by 
the  very  state  of  things  she  was  herself  shut  out  fronx 
those  limits.  Seizure  on  the  high  seas  for  a  breach  of 
the  right  of  blockade,  during  the  whole  return  voyage, 
is-universally  acquiesced  in  as  a  reasonable  exercise  of 
sovereign  power.  The  principle  of  blockade  has  in- 
deed in  modem  times  been  pushed  to  such  an  extrava- 
gant extent  as  to  become  a  very  justifiable  cause  of  war, 
but  still  it  is  admitted  to  be  consistent  with  the  law  of  ' 
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1^^       Qfttions,  when  confined  within  the  limits  of  reaaoQ  and 
HSiBeif.     necessity.     The  right  to  subdue  an  enemy,  carries  with 
-    it  the  right  to  make  use  of  the  necessary  means  for  that 
purpose,  and  the  individual  who  does  an  act  inconsist* 
ent  with  the  rights  of  a  belligerent,  exposes  himself  to 
the  liability  to  be  treated  as  an  enemy.     The  belliger- 
ent nation  can  exercise  the  same  acts  of  violence  against 
hin^  that  she  can  against  an  individual  of  her  enemy. 
Nor  can  his  sovereig^n  protect  an  individual  who  has 
committed  an  aggression  upon  belligerent  rights  with- 
oXLt  becoming  a  party  to  the  contest. 
'  .  The  argument  drawn  from  the*  decree  of  Ferrand,  to 

prove  that  France  had  not  asserted  her  belligerent 
rights^  is  evidently  founded  upon  a  mistranslation.  The 
sentence  which  authorizes*  the  seizure  of  vessels  when 
outward  bound,  after  having  entered  the  ports  of  St. 
Domingo,  is  substantive^  and  totally  unaffected  by  the 
subsequent  sentence,  which  authorizes  a  seizure  of  ves« 
sels  sailing  within  two  leagues  of  the  coast.  The  for- 
med: authorizes  capture  for  the  offence  of  having  enter- 
ed those  ports ;  the  latter,  for  being  found  in  a  situa- 
tion from  which  an  intention  to  conuntt  that  offence 
shall  be  inferred.  Nor,  if  the  fact  were  so,  that  she 
"had  limited  the  right  of  capture  to  two  leagues  from 
^  290  her  coast,  would  *it  follow  that  this  was  an  exercise  of 
^  municipal  right ;  because  a  nation  may  restrict  her  sub- 

jects, in  the  exercise  of  belligerent  rights,  to  a  certain 
distance  from  the  coast,  or  even  to  her  jurisdictional 
limits,  and  yet  the  chal^cter  of  the  seizure  would  be 
in  no  wise  changed.  If  the  object  of  the  seizure  is  to 
promote  the  reduction  of  an  enemy,  it  is  an  exercise  of 
the  rights  of  war. 

From  these  copsiderations  I  conclude  that  the  cap- 
ture of  The  Sarah  was  justifiable  upon  principles  not  at 
adl  dependent  upon  municipal  regulation ;  that  it  naay 
fairly  be  considered  as  having  been  made  in  conforoiity 
with  the  law  of  nations,  and,  therefore,  without  acte* 
ding  to  the  doctrine  that  a  seizure  contrary  tothe  law  of 
nauons  was  a  vqTid  seizure,,  and  that  we  have  a  right  to 
declare  that  a  itiere  marine  trespass  which  a  court  of 
France  has  declared  to  be  the  act  of  its  sovereign,  I 
conclude  that  the  court  of  St.  Domingo  had  jurisdiction^ 
in  this  case  ^  and  if  it  had  jurii^diction,  it  is  admitted 
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that  lihe  property  was  altered,  and  the  libellant  ought        ^^^ 
not  to  r^cbver.  Himeiy. 

Let  it  t)e  observed  that  this  is  not  an  applicaticn  on  " 
hefaalf  of  the  vendee  of  the  captor  for  the  aid  of  this 
court  to  secure  to  him  the  benefit  of  his  purchase.  We 
find  him  in  possession,  and  the  application  is  for  our  aid 
to  devest  that  possession,  and  restore  it  to  the  originsd 
owner.  This  owner  was  clearly  an  offender  against 
the  rights  of  France,  and  his  only  claim  upon  the  ia^ 
terfecence  of  this  court  is,  that  he  had  escaped,  widi 
the  property  thus  acquired,  beyond  two  leagues  from 
the  shore  of  the  nation  that  he  had  offended. .  In  such 
a  case  it  would  be  enough,  for  all  the  purposes  of  the 
defendant,  if  this  court  would  imitate  the  state  of  our 
nation,  and  remain  neutral  between  the  parties. 

Let  it  not  be  supposed  that  the  opinion  which  I  am 
giving  devotes  the  commerce  of  our  country  to  lawless 
depredation*  My  observations  are  applied  to  a  case  in 
which  an  evident  aggression  has  been  committed,  by 
entering  at  least  two  of  the  interdicted  ports  of  St.  Do* 
mingo.  The  individual  who  will  Imowingly  violate 
the  rights  of  war,  or  laws  of  trade  of  another  nation,  is 
weU  apprized  that  he  forfeits  all  claim  to  the  protection 
of  his  country,  or  the  interference  of  its  courts.  The 
peace  of  *the  nation,  and  the  interests  of  the  fair  tra-  ^  291 
der,  imperiously  require  that  the  smuggler,  or  the  vio- 
lator of  neutrality,  should  he  left  to  his  fate. 

If  I  had  no  other  reason  to  satisfy  my  mind  of  the 
correctness  of  the  doctrines  that  I  have  been  contending 
for,  a  conviction  of  their  importance  to  the  peace  and 
secority  of  the  mercantile  world  would  alone  induce  me 
to  maintain  them.  The  purchase  of  these  goods  was 
made  la  a  Spanish  port,  under  sanction  of  an  agent  of 
the  French  government,  apparently  countenanced  by 
the  government  of  the  country  in  which  he  acted,  and 
is  ssuactioned  by  a  condemnation.  If  in  the  purchase 
of  tttides  of  merchandise  in  a  foreign  port,  under  the 
sanction  of  sovereign  authority,  it  is  nevertheless  neces- 
sary, in  order  to  acquire  a  good  property,  that  a  mer- 
chant should  know  whether  they  were  captured  by  law, 
or  .without  law,  under  the  law  of  nations,  or  Under  mu- 
nicipal latw,  the  office  of  a  lawyer  will  be  as  necessary 
to  hts  education  as  the  counting  house.  Articles  of 
commerce  passing  from  hand  to  tuind  by  mere  delivery^ 
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^^^       often  remaining  for  years  in  the  same  packages,  distia- 
Himeiy.     guished  by  the  same  marks,  may  admit  of  identifica- 
•'  ■      '■      tion  after  any  length  of  time,  in  the  remotest  countries, 
and  in  the  hands  of  the  most  innocent  purchasers.    But 
if  a  seizure  by  a  sovereign,  upon  a  grpund  which  any 
court  may  adjudge  unsanctioned  by  the  law  of  nations, 
is  tantamount  to  no  seizure,  and  nothing  done  in  pur- 
suance of  it  can  transfer  a  good  property,  where  is  the 
uncertainty  to  end  ?     With  regard  to  ships  the  incon- 
venience may  not  be  so  great.     Every  merchant  knows 
that  a  vessel  must  be  accompanied  with  her  document 
papers,  so  that  the  purchaser  may  come  to  the  know- 
ledge of  her  having  passed  through  a  capture  and  con- 
demnation, and  be  put  on  his  guard  against  so  preca- 
^  rious  a  title.     He  will  know  that  he  is  liable  to  be  dis- 

{possessed  according  to  the  varying  construction  of  the 
.  aw  of  nations  that  may  prevail  in  different  countries; 
yet  he  knows  the  fult  value  of  a  property  thus  embarrass- 
ed. But  in  the  purchase  of  merchandise  he  has  no  se- 
curity, unless  indeed  he  purchases  them  immediately 
from  the  manufacturer  or  .the  planter.  It  is  a  subject 
of  curious  speculation  how  far  the  pursuit  or  research 
after  merchandise  thus  situated  may  be  carried;  m^e- 
ther  the  same  principle  may  not  extend  it  into  the 
*  292  *hands  of  the  retailer  or  even  the  consumer.  In  one  of 
the  cases  arising  out  of  the  capture  of  The  Sarah,  I 
mean  that  against  Groning,  the  property  is  libelled  in  the 
hands  of  a  purchaser  without  notice,  after  it  was  land- 
ed in  this  country.  .If  we  can  go  so  far,  I  see  not  where 
we  are  to  stop.  Every  subsequent  purchaser,  even  the 
remotest,  as  far  as  the  article  will  admit  of  identifies* 
.  tion,  is  in  no  better  situation  than  the  defendant  Groning, 
and  liable,  upon  the  same  principle,  to  he  dispossessed. 
After  going  beyond  the  fact  of  seizure  by  sovereign  au** 
thority  within  his  own  territory,  (where  he  is  supreme,) 
or  upon  the  ocean,  (where  he  is  equal  to  all  others,) 
unaffected  by  escape,  recapture  or  release,  (by  which  pro- 
perty is  restored  to  its  state  before  seizure,)  the  appro- 
batory sentence  of  his  own  court,  (by  .which  alone^it  can 
be  judicially  known  to  be  the  act  of  the  sovereign,)  be- 
yond these  limits  every  step  that  a  court  takes  can  only 
be  productive  of  doubt,  litigation  and* uncertainty,' and 
involve  the  commercial  world  in  endless  embarrassment, 
at  the  same  time  that  it  compromits  the  peace  of  oa- 
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^ons,  among  vrhom  it  is  a  received  and  correct  opioion,        ^"^e 
that  a  want  of  due  deference  to  the  jurisdiction  of  their     iiimeV. 
maritime  courts  is  a  just  cause  of  war.  ■" 

I 

Sentence  of  the  Courts  March  2,  1808. 

Tlus  cause  came  on  to  be  heard  on  the  transcript  of 
the  record,  and  on  sundry  exhibits  introduced  into  the 
case  in  this  court,  and  was  argued  by  counsel,  on  con- 
sideration whereof,  it  appearing  that  The  Sarah  with 
her  cargo  were  seized  without  the  territorial  jurisdic- 
tion claimed  by  the  French  government  of  St.  Domin- 
go, for  the  breach  of  a  municipal  regulation,  and  having 
never  been  carried  within  that  jurisdiction,  were  sold 
liy  ,the  captor  in  a  foreign  port,  and  afterwards  con- 
demned by  the  covirt  of  St.  Domingo,  as  having  violated 
the  laws  for  regulating  the  commerce  of  French  and 
foreign  vessels  with  that  colony,  which  laws  authorize 
a  seizure  of  vessels  found  within  two  leagues  of  the 
coast;  it  is  the  opinion  of  the  court,  that  the  seizure  of 
The  Sarah  and  her  cargo  is  to  be  considered  as  a  ma- 
rine trespass,  not  vesting  the  possession  in  the  sove- 
reign of  the  captor,  or  ^giving  jurisdiction  to  the  court  «  293 
which  passed  the  sentence  of  condemnation,  and,  there- 
fore, that  the  said  sentence  did  not  change  the  property 
in  The  Sarah  and  her  cargo,  which  ought  to  be  resto- 
red to  the  plaintiffs,  the  original  owners,  subject  to  those 
charges  of  freight,  insurance  and  other  expenses  which 
would  luive  been  incurred  by  the  owners  in  bringing  the 
cargo  into  the  United  States,  which  equitable  deduc- 
tbns  the  defendants  are  at  liberty  to  show  in  the  cir- 
cuit coturt.  This  court  is,  therefore,  of  opinion,  that  the 
sentence  of  the  circuit  court  of  South  Carolina  ought  to 
be  reversed,  and  the  cause  be  remanded  to  that  court, 
in  order  that  a  final  decree  may  be  made  therein,  coi^r 
formaUy  to  diis  opinion* 
VoulV,  LI 
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HUDSON  AND  OTHERS  v.  OUESTIER,  AND  LA- 
FONT  V.  BIGELOW. 

If  •  veuei,     THESE  cases  were  argued  in  connection  with  that 
j^A%r:.  0l  Hose  V.  Himely. 

teer«     within 

jSriitelilJJrrf     Marshall,  Ch.  J.  delivered  Ae  opinion  of  the 

the      govern-  COUIt,  as  foUoWS  : 

SJmln^^,  for  ^^*®  ^®®  differs  from  that  of  Rose  v.  Hiinely  in  one 
breach  of  the  material  fact.  The  vessel  and  cargo  which  constitute 
d'^T^w""^-  ^^®  subject  of  controversy  were  seized  within  the  ten 
faibiung^aUin-  r  it  Of  icd  jurisdiction  of  the  government  of  St.  JDomingo^ 
tereoprw  with  j^ J  carried  into  a  Spanish  port.  While  lying  in  thaft 
^IT^  i«^df  port/ proceedings  Were  regiUarlv  instituted  in  the  court 
be  e^-ied  by  for  the  island  of  Gtiadaloufe  ;  the  cargo  was  sold  by  E 
Xw5tiy*io""  provisional  order  of  that  court,  after  which  the  vessel 
Spanish  port  and  cargo  were  condemned.  The  single  question, 
of  Caba.  the  therefore,  which  e;iEists  in  this  case  is,  did  the  colirt  of 
nay,  while  the  captor  lose  its  jurisdiction  over  the  captured  vessel 
Se"^  lawfoST  ^y  ***  being  carried  into  a  Spanish  port  ? 
proceede!ii**a-  *The  seizure  was  indisputably  a  valid  seizure,  and 
^•^  *»'*<»'*"  vested  the  lawful  possession  of  the  vessel  in  the  sove- 
French  tribal  reign  of  the  captor.  The  right  consequenidy  existed  in 
uai  titting  at  fuU  force  to  apply  immediately  to  the  proper  tribunals 
j0  QQA^^  ^^^  ^^  examination  of,  and  decision  on,  the  offence  al- 
The  po8§e$-  ^fS^^^  ^^  have  been  committed.  The  jurisdiction  of 
don  of  ihe  those  tribunals  had  attached,  and  this  ri^ht  to  decide 
Sr^?"    ^^  **pon  the  offence  was  complete. 

gives  jurisdic-  WheQ  a  seizure  is  thus  made  for  the  violation  of  a 
tion    to    his  municipal  law,  the  mode  of  proceeding  must  be  exclu- 

courts.      The     •      i      ^  i         i    t        ^i_         *    *      •  r     i      ' 

possession  of  lively  regulated  by  the  sovereign  power  ot  the  cqun- 
the  cafktors  in  try,  and  no  foreign  court  is  at  liberty  to  question  the 

Ts'tb?  poSes!  ^^''^^^^^s*  ^^  ^^^^  ^*  donfe,  unless  the  court  passing 
sion  of  their  the  sentence  loses  its  jurisdiction  by  some  circumstance 
thrjI^lSision^  which  the  law  of  nations  can  notice.  Recapture,  es- 
be  lost  by  re-  cape,  or  a  voluntary  discharge  of  the  captured  vessel, 
fo?e"^or  4*'  ^^^^^  ^  ®*^^^  *  circiimstance,  because  ,  the  sovereign 

hmtartf  ditcharg^^  the  eonrta  of  tlie  oaptor  lose  (he  iariadi«tioB.  wbieh  th^  had  acquired 
by  the  seizure. 

The  trial  of  a  monictfml  seizure  must  be- regulated  exelosirely  by  munieipal  law.  No 
foreign  court  can  question  thensorreetness  of  what  is  done,  uoleta  the  i^ourt  pwogthe 
sentence  loses  \\&  jurisdiction  by  some  drc^n]L8t9Qce  iffhich  the  law  of  oations   can  ilo> 
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^ould  be  thereby  deprived  of  the  possession  6{  the  Hadsdn  ct  sK 
^ing,  aud  of  his  power  over  it.     While  this  possession     Guestien 

remainsy  the  r^s  may  be  either  restored  or  sold,  the ' 

fi^Htence  of  the  court  can  be  executed,  and  therefore 
tbi&  po$jse&^ion  seems  to  be  the  essential  fact  on  which 
the  jurisdiction  of  the  court  depends. 

The  laws  of  the  United  States  require  that  a  vessel 
which  ha3  been  seized  for  violating  them  should  be 
t]:led  in  ^he  district  where  the  offence  is  committed, 
and  certainly  it  would  be  irregulat  and  illegal  for  the 
tribunal  of  a, di^^^i'^nt  district <o  act  upon  the  case.  But 
of  this  irregularity,  it  is  believed,  no  foreign  court  . 
cbuld  take  notice.  The  United  States  might  enable 
the  admiralty  courts  of  one  district  to  decide  on  cap- 
tures made  for  offences  committed  in  another  district. 
It  is  an  internal  regulation  to  be  expounded  by  our  own 
courts,  and  of  which  the  law  of  nations  can  take  no 
notice.  The  possession  of  the  thing  would  be  in  the  ^ 
sovereign  power  of  the  state,  and  it  ia  competent  to 
that  power  to  give  jurisdiction  over  it  to  any  of  its 
tribunals.  There  exists  a  full  power  over  the  subject^ 
and  an  ability  to  execute  the  sentence  of  the  court. 
The  sovereign  power  possessing  jurisdiction  over  the 
thtngy  must:  be  presumed  by  foreign  tribunals  to  have 
exercised  that  jurisdiction  properly.  But  if  the  r&s  be 
out  of  the  power  pf  the  sovereign,  he  cannot  act  upon 
it,  nor  delegate  authority  to  act  upon  it  to  his  courts. 

,  *If  these  principles  be  correct,  it  remains  to  inquire         ^  295 
irhether  the  Brig  Sea  Flower  remained  in  the  posses- 
sion and  in  the  power  of  the  sovereign  of  the  captor 
nfter  being  carried  into  a  Spanish  port. 

Had  this  been  a  prize  of  war,  we  have  precedents 
and  principles  which  would  guide  us.  The  cases  cited 
from  Robinson^s  Reports,  and  the  regulations  made  by 
liOuis  XVI.  in  November,  1779,  show  that  the  practice 
^f  condemning  prizes  of  war  while  lying  in  neutral 
^^ports  has  prevauOied  in  England,  and  has  been  adopted 
in  France.  The  objections  to  this  practice  may  per- 
liaps  be  sufficient  to  induce  nations  to,  change  it  by  com- 
nada  consent^  but  until  they  change  it  the  practice  must 
be  submitted  to,  and  the  sentence  of  condemnation 
passed  under  such  circumstances  will  bind  the  pioperty, 
unless  the  legislature  of  the  country  in  which  the  cap- 
tared  vessel  may  be  claimed,  or  the  law  of  nations^^ 
shall  otheirwise  d^ect. 
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iittdton  et  fti.      The  sovereign  whose  officer  has  in  his  name  captured 
Goettier.     a  vesscl  as  prize  of  war,  remains  in  possession  of  that 

: —    vessel,  and  has  full  power  over  her,  so  long  as  she  is 

in  a  situation  in  which  that  possession  cannot  be  right- 
fully devested*     The  fact  whether  she  is  an  enemy  res* 
sel  or  not  ought,  however,  to  be  judicially  inquired  inter 
and  deciddd,  and  therefore  the  property  "in  a  neutral, 
captured  as  an  enemy,  is  never  changed  until  sentence 
of  condemnation  has  passed;  and  the  practice  of  na- 
tions requires  that  the  veissel  shall  be  in  a  place  of  safe- 
ty before   such  sentence   can  be  rendered.      In   the 
port  of  a  neutral  she  is  in  a  place  of  safety,  and  the 
possession  of  the  captor  cannot  be  lawfully  devested, 
because  the  neutral  sovereign,  by   himself  or  by  hia^ 
courts,  can  take  no  cognisance  of  the  question  of  prize 
or  no  prize. 

This  position  is  not  intended  to  apply  to  the  case  of  a 
sovereign  bound  by  particular  treaties  to  one  of  the 
belligerents;  it  is- intended  to  apply  only  to'those  neu- 
trals who  are  free  to  act  according  to  the.generiEd  law  of 
nations*  In  such  case  the  neutral  sovereign  cannot 
wrest  from  the  possession  of  the  captor  a  prize  of  war 
brought  into  his  ports* 

A  vessel  captured  as  prize  of  war  is,  then,  while 
lying  in  the  port  of  a  neutral,  still  in  the  possession  of 
^  296         ^^^  sovereign  *of  the  captor,  and  that  possession  can- 
not be  rightfully  devested. 

It  is  objected  that  his  courts  can  take  no  jurisdic- 
tion of  a  vessel  under  such  circumstances,  because  they 
cannot  enforce  a  sentence  of  restitution. 

But  it  is  to  be  recollected  that  the  possession  of  the 
captor  is  in  principle  the  possession  of  his  sovereigti ;  he 
i^  connni^sioned  to  seize  in  the  name  of  the  sovereign, 
and  is  as  much  an  officer  appointed  for  that  purpose,  as 
one  who  in  the  body  of  a  county  serves  a  civil  process. 
He  is  under  the  control  and  direction  of  the  sovereign, 
and  must  be  considered  as  ready  to  ol^ey  his  commands 
legally  communicated  through  his  courts. 

It  is  true  that  in  point  of  fact  cruisers  are  often  com- 
manded by  men  who  do  not  feel  a  due  respect  for  the' 
laws,  and  who  are  not  of  sufficient  responsibility  to 
compensate  the  injuries  their  improper  conduct  anpajr 
occasion;  but  in  principle  they  must  be  considered  a» 
officers  commissioned  by  their  sovereign  to  make  a; 
seizure  in  the  particular  case,  and  to  be  ready  to  obey 
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the  legitfanate  mandate  of  the  sovereign  directing  a  res«  Hadson  et  ab 
titution.     The  property,  therefore,    may   be  restored     Gacaiicr. 
while  lying  in  a  neutral  port,  and  whether  it  may,  or  ■ 

may  not  not  be  sold  in  the  neutral  port,  the  condemna" 
tion  Without  a  sale  may  change  the  property,  if  such 
condemnation  be  valid. 

In  cases  of  prize  of  war,,  then,  the  difficulty  of  execu- 
ting the  sentence  does  not  seem  to  aflPord  any  conclu«- 
sive  argument  against  the  jurisdiction  of  the  court  of 
the  captor  over  a  vessel  in  possession  of  die  captor,  but 
lying  in  a  neutral  or  friendly  port. 

Do  the  same  principles  apply  to  a  seizure  made  "with* 
in  the  territory  of  a  state  for  the  violation  of  its  muni« 
cipal  laws  i 

in  the  solution  of  this  question  the  court  can  derive 
no  aidfrom  precedent.  The  case,  perhaps, has  only  oc- 
curred in  the  wars  which  have  been  carried  on  since 
the  ]rear  1793,  and  the  court  in  deciding  it  finds  itself 
reduced  to  the  necessity  of  reasoning  from  analogy. 

*The  seizure,  it  has  been  already  observed,  vests  the  ^  007 
possession  in  the  sovereign  of  the  captor,  and  subjects 
the  vessel  to  the  jurisdiction  of  his  courts*  The  vessel, 
when  carried  into  a  foreign  port,  is  still  in  his  possession, 
and  he  is  as  capable  of  restoring  it  if  the  offence  should 
not  have  been  committed,  as  he  is  of  restoring  a  neutral 
vessel  unjusdy  captured  as  an  enemy.  The  sentence  in 
the  one  case  may  be  executed  with  as  much  facility  as  in 
the  other.    •  ' 

Possession  of  the  res  by  the  sovereign  has  been  consi- 
dered as  giving  the  jurisdiction  to  his  court ;  the  parti- 
cular mode  of  introducing  the  subjei^t  into  the  court,  or, 
in  odier  words,  of  instituting  the  particular  , process 
which  is  preliminary  to  the  sentence,  is  properly  of  mu- 
nicipal regulation,  uncontrolled  by  the  law  of  nations, 
and,  therefore,  is  not  examinable  by  a  foreign  tribunal. 
It  would  seem,  then,  that  the  principles  which  have  been 
stated  as  applicable  in  this  respect  to  a  prize  of,  war^  may 
be  applied  to  a  vessel  rightfully  seized  for  violating  the 
mumcipal  laws  of  a  nation,  if  the  sovereign  of  the  cap- 
tor possesses  the  same  right  to  maintain  his  possession 
against  the  claim  of  the  original  owner  in  the  latter  tis  in 
the  former  case.  If,  on  a  libel  fikd  by  the  original 
owner  in  the  courts  of  the  country  into  which  the  vessel 
might  be  brought,  the  possession  could  be  defended  by 
alleging  that  she  was  seized  for  the  violation  of  a  muni- 
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Hadvon  et  ai.  cipal  iaw,  aud  the  right  of  the  court' to  decide  the.  cmSA 
Gu Jtier.  would  be  thereby  defeated,  then  that  possession  would 
II  seem  to  be  sufficiently  firm  tp  maintain? the  jurisdiction 

of  the  courts  of  the  captor. 

Upon  thia  point  much  doubt  has  been  ealertaiiied. 
It  is,  however,  the  dpinion  of  a  jnajority  of  the  judges* 
that  a  possession  thus  lawfully  acquired*  under  die  au- 
thority of  a  sovereign  state,  could  not  be  d^ested  by  the 
tribunals  of  that  country  into  whose  ports  the  captured 
vessel  was  brought ;  at  least  that  it  could  not  be  devested 
unless  there  should  be  such  qbvioUs  delay  in  proceeding 
to  a  condemnation  as  would  justify  the  opinion  that  no 
such  measure  was  intended,  smd  thus  convert  the  sei^^ure 
into  a  trespass. 
The  judgment  of  the  circuit  court  is  to  be  reversed. 

*  298  *Ch ASE  and  Liviuqstok,  Justices^ .  dissented  from 

the  opinion  of  the  court  in  these  cases,  because*  the  ves- 
sel, which  was  seized  for  the  violation  of  a  French  orrete^ 
or  municipal  regulation,  was  not  brought  into  any  port  of 
France  for  trial,  but  was  voluntarily  carried  by  the  captaun 
of  the  privateer  to  St.  Jago  de  Cuba,  a  Spanish  port, 
and  while  lying  there  was,  with  her  cargo,  condemned 
as  forfeited  by  a  Frekieh  tribunal  sitting  at  Guadaloupe^ 

JOHNSOH,  J.  I  concur  in  the  reversal  of  the  decision 
in  the  court  below,  but  mi  different  grounds  from  those 
which  influence  the  opinion  of  my  brethren.  .1  had  oc^ 
casion  in  the  case  of  The  Sarah  to  express  my  ideas  <m 
most  of  the  points  arising  in  this  case,  and  to  that  <^i* 
nion  i  refer  for  the  reasons  of  my  present  condusion. 

To  me  it  appears  immaterial  whether  the  capture  was 
made  in  exercise  of  municipal  or  belligerent  rig^,  or 
whether  within  the  jurisdictional  limits^  of  France,  where 
she  is  supreme,  or  beyond  those  limits  and.  upon  the  high 
seas,  where  her  authority  is  concurrent  with  that  of  every 
other  nation.  We  iin4  the  property  in  posaesdon  of  the 
captor  under  authority  derived  from  bis  sovereign,  whose 
conduct  cannot  be  submitted  to  our  jurisdiction. 

The  modem  practice  of  nations  sanctions  the  con* 
demnation  of  vessels  lying. in  a  fordgn  port,  and  that 
practice  is  not  inconsistent  with  principle. 

The  plamtiff  below  has  lost  all  reme^  at  law,  and 
6 
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mn^  look  elsewhere  for  redress  if  he.  h^is  sustained  an  Hudson  et^. 

^^^'y-  Guertier. 


(j3*   Note..    The  cases  ^Palmer  and  Higgms  v. 

Dutiih,  and  Hargous  t^.  The  Brig  Ceres,  being  zmper- 

fectly  sMed^  it  not  being  ascertained  whether  the  seizure 

was  -within  or  without  the  territorial  jurisdiction  of  St. 

Domingo^  weri  remanded  for  further  proceedings* 
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ERROR  to  the  circuit  court  of  the  district  of  Co-  ^J'  averment 
lumbia,  sitting  at  Alexandria,  in  an  action  of  replevin,    for  ^Are^  yean. 

Avowry  by  the  defendant,  stating  that  Crammond  ""^^^"PP'jr** 
was  seised  in  fee  of  the  locus  in  quo^  and  demised  the  ^ le&sefor^one 
same  to  the  plaintiff  for  the  term  of  three  yearsj  at  a  year  certatu, 
certain  rent,  and  that  because  111  dcdlars  and  67  cents  f^rth^r""  ^po^! 
of  the  rent  were  in  arrear  and  unpaid,  he  acknowledged  session  od  the 
the  taking  as  bailiff  of  Crammond,  &c.  and  prays  judg-  coMent^S^'tSa 
ment  for  double  rent.  landlord. 

Pka,  ought  not  to  avow,  &c.  because,  he  says,  that  the  '^'*®  P*«*  ^ 
said  sum  of  111  dollars  and  67  cents  of  the  rent  afore-  admksthTde' 
teidj  at  the  time  when,  &c.  was  not  in  arrear  and  unpaid  taw  as  laid  in 
to  the  said  W.  Crammond,  nor  was  any  part  thereof  in  ^^ThHourt  i^ 
arrear^  &c.  and  thb  he  prays  may  be  inquired  of  By  the  bound  lo  give 
country,  &c.  '         tt'"r«^^' 

On  the  trial  the  defendant  produced  a  letter  from  the  under  the  star 
plaintifi^  to  the  defendant's  agent,  agreeing  to  take  the  ^•^f   ^  Vir- 
houae  for  one  year,  at  the  rent  of  120  dollars,  payable  ^'^"^' 
hai£  yearly,  and  prqved  by  witnesse3  that  the  plaintiff 
to<dc  the  house  upon  the  terms  mentioned  in  the  letter, 
aad  remained  in  possession  three  years ;  that  at  the  end  ' 

of  the  first  year  no  new  express  agreement  was  niade, 
but  the^plsuntiff  continued  in  possession  with  the  consent 
of  the  defendant's  agent*  The  letceicidid  not  contain  any 
agreement  for  r^iewtng  the  lease  at  the  end  of  the  term 
by  consent  of  the  parties ;  whereupon,  at  the  prayer  of 
the  defendant,  the  court  bekiw  instructed  the  jury  that  if  , 

they  believed,  from  the  evidence,  that  the  plaintiff  took  '    " 

the  house  for  i^ne  year,  by  his  letter,  and  afterwards,  with 
the  consent  of  the  defc;ndant's  agent,  continued  to  hold. 
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.  AleitBder    the  house  for  two  years  longer  under  the  letter,  and  with* 
Harrii.      ^^^^  ^^Y  ^^^  agreement,  then  the  defendant  is  entitled  to 
''      recover  on  his  avowry ;  but  that  if  the  terms  of  the  let- 
ter were  relinquished,  and  a  new  agreement  made  for 
the  two  years,  the  avowry  vas  not  supported  by  the  evi- 
dence. 

•  300  *The  plaintiiF  also  produced  to  the  court,  after  the 

verdict  was  rendered  for  the  rent  in  arrear  as  stated  in 
the  avowry,  the  replevin  bond  given  by  the*  plaintiff,  as 
evidence  to  satisfy  the  court,  that  the  defendant  had  dis- 
trained for  more  rent  than  he  had  avowed  for,  and  more 
than  the  jury  had  found  in  arrear,  and  objected  to  the 
rendition  of  judgment  for  double  rent  under  th  statute. 
But  the  court  overruled  the  objection,  and  rendered 
judgment  for  double  the  rent  found  in  arrear  by  the  ver- 
dict* 

To  which  opinions  of  the  court  the  plaintiff  excepted, 
and  the  verdict  and  judgment  being  against  him,  he 
brought  his  writ  of  ^rror, 

£,  y.  Lee^  for  the  plaintiff  in  error,  contended^ 

!•  That  it  was  necessary  that  the  landlord,  on  the  issue 
of  no  rent  arrear^  should  prove  his  tide  in  fee,  according 
to  the  averment  in  the  avowry. 

3.  That  he  should  prove  the  demise  as  laid ;  and  that 
the  evidence  in  the  present  case  did  not  prove  the  demisf 
stated  in  the  avowry ;  and^ 

3.  That  the  landlord  was  not  entitled  to  double  rentf 
because  it  appeared  by  the  penalty  of  the  replevin  bond 
given  by  the  tenant,  which  was  more  than  double  the 
rent  avowed  for,  that  the  landlord  had  distrained  for  more 
rent  than  was  actually  due.  In  support  of  these  points 
he  cited  Esp.  N.  P.  358.  Doug.  640.^  Bristow  v.  Wright^ 
and  the  Vtrginia  Lawsy  New  Rev.  Code^  155. 

Hiort  and  ToungSy  contra. 

A  lease  for  a  year,  and  so  from  year  to  year,  if  the 
tenant  occupies  for  three  years,  may  be  laid  as  a  demise 
for  three  years.  1  T.  R.  378.  Birch  v.  Wright.  4 
Bae.  Abr.  182. 

The  bill  of  exceptions  does  not  state  that  it  contains 
the  whole  evidence  offered  at  the  trial. 

The  replevin  bond  was  the  act  of  the  plaintiff  himself, 
and  he  might  gratuitously  give  a  bond  in  a  larger  pc- 
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naltv  *thati  the  law  requires.     The  act  of  assembly  says    Alexander 
it  shall  be  at  kast  in  double  the  amount  of  the  rent  dis- 
trained for,  but  does  not  say  it  shall  not  be  in  a  greater 
sum*     Besides^  the  bond  does  not  appear  in  the  record* 

The  plaintiff's  plea  to  the  avowry  docs  not  deny  the 
avowant's  title,  nor  the  demise*  It  is  simply  the  plea  of 
no  rent  arrear^  which  admits  the  title  and  the  demise, 
as  laid  in  the  ayowry*  By  taking  issue  upon  the  rent 
arrear,  tbeN  plea  admits  every  pther  allegation  in  the 
avowry  of  the  defendant*  But  if  it  does  not,  it  is  not 
competent  for  the  tenant  who  has  enjoyed  the  land,  to 
dispute  the  tide  under  which  he  held*  In  ejectment,  pos- 
session alone  is  a  good  title  against  all  but  the  rigntful 
owner*  If  the  plaintiif  would  deny  the  demise  as  laid, 
he  must  plead  non-tenure*  4  Bac.  Abr*  8«  55.  64*  6r* 
71.  sr*  104.     10  Viner^  486. 

Em  y.  Leeyin  reply. 

If  the  defendant  was  not  owner  of  the  land,  no  rent 
was  in  arrear  to  him.  Tl^  avowant  must  prove  his  case 
as  laid*  The  case  of  Birch  v.  Wright  is  not  like  this, 
and  the  opinion  oif  Judge  BuUer  is  extrajudicial. 

Marshall,  Ch.  J.  The  only  doubt  is,  whether  the 
plea  of  no  rent  arrear  admits  the  demise  as  laid  in  the 
avowry* 

E.  y.  Lee.  Nothing  in  arrear  is  the  general  issue  in 
an  action  of  debt  for  rent ;  and,  like  the  pleas  nil  debet^ 
non  detinety  and  not  guilty ^  puts  the  avowant  upon  the 
proof  of  his  whole  case*  Cowp.  5^8.  Warner  v.  Theo- 
bald.   Boiler's  N.  P.  302. 


JMarch  2. 

Marshall,   Ch.  J.   delivered  the  opinion  of  the 
court  as  follows,  viz. 
In  this  case  two  errors  are  alleged  by  the  plaintiff  in 

error* 

1st.  That  the  circuit  court  misdirected  the  jury* 
^d.  That  judgment  for  double  damages  ought  not  to 

have  been  rendered  on  the  verdict.' 

1.  The  avowry,  which  sets  forth  the  title  under  which 
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Aiexandec  the  distress  was  made,  states  a  i6as6  tot  tht-efc  years  tt^ 
ttJrifc  tain,  "the  plea  to^this  avowiy  Was,  "  Aothiiig  in  arrear,*' 
'     '  and  dA  this  plea  issue  w^s  joined.     At  tile  trial  of  the 

cause,  the  avowant  gavfe  in  evidence  a  lease  for  one  year 
certain,  and  a  subsequent  possession  for  two  yeats.  Oa 
motidn  to  instruct  tlie  jury  that  this  lease  did  not  support 
the  avowry,  the  jcourt  said,  that  if  the  juty  should  be  of 
opinion  that  the  subsequent  possession  was  under  ^ 
original  contract,  and  without  any  new  agreement,  then 
the  avowant  was  entitled  to  recover,  otherwise  riot.  Th^ 
jury  Iburid  a  verdict  Ifbir  the  avowant. 

The  lease  stated  m  the  avowry  is  obviously  a  different 
lease  from  that  which  w^  given  in  'evidence.  A  lease 
Tor  three  years  is  riot  a  lease  for  one  year.  But  it  is  con- 
tended that  a  s^ibsequerit  possession,  Vithout  any  ne^ 
express  agreement,  amounts  to  an  extension  of  the  ori- 
ginal lease,  and  for  this  Bacon's  Abridgment,  and  a  dic- 
tum of  Judge  BuUer^  in  the  case  of  Bitch  v.  IVright^  1 
'Term  Rep.  378-  have  been  cited.  But  those  cases  d6  not 
prove  the  point  t)iey  were  supposed  to  establish.  It 
those  cases,  the  original  terms  of  the  lease  admit  6f  the 
extension  which  was  afterwards  made  hy  cOnserit  o(  par- 
ties. The  lease  was  made  for  pne  year,  and  afterwards 
jrom  year  t6  year,  as  long  as  ^oth  parties  shotiM  pliase. 
'ilie  principte  of  continuance  is  introduced  into  the  ori- 
ginal contract,  and  the  occupation  for  three  years  is  evi- 
detice  that  the  circumstance  had  occurred,  by  force  of 
whic)i  the  coiifCract  should  be  a  lesise  for  thtee  years.  But 
iQ  thiis  case  the  origind  contract  tontdihs  no  principle 
of  cotftiniiance.  It  is  for  a  lifnlted  dttle,  arid  cati 'only  te 
extended  by  a  litvf  doritradt,  either  eXpt-ess  or  im'pried. 
The  lease,  therefore,  offered  in  eVidferidte,  does  tiot  sup- 
port the  avowry.  But  a  question  on  which  the  court  has 
felt  more  difficulty  is  this  ;  IDoes  the  plea  admit  the  de- 
mise, or  is  the  avowant  bound  to  prove  it  f  If  the  plea 
admits  the  demise,  theri,  riotwithst'aiifdiifg  i!he  va!rtance, 
•  S03  *^  verdict  is  right,  and  *ihe  court  ha^  ioot  eited  ih  thit 
part  of  ihc  opinion  which  i^  against  the  pai^  takiiK^  the 
exception.^ 

The  isrfue  gives  notice  to  the  patties  of  the  point  Vrhich 
is  to  berried, /arid  which  the  testimony  must  ^t^pport. 
That  which  is  adinitted  by  the  pleadings  nefed  not  be 
proved,  tf  '^tVe  plea  in  this  case  concrdverts  the  allega- 
tion in  the  avowry,  that  the  tenant  held  under  a^asefor 


thrc«  ycwK  reserving  tltw^  i:ept.stat^4  t(^  l^*  ^98prve4i  4»cn    Alexander 
the  avowant  wpujd  he  hpwcl  to  prove  the  depfusc  aa  laid.      Harris. 
But  if  the  plea  admits  th^  4einise,  thm  t^jB  avoidant  \s        ' 
i&ot  bound  tp  prove  i(^     The  plea  is,  that  the  sum  di^. 
grained  fpr  of  xhp  ^ent  aforesaid,  (that,  is,  of  tJjie  rcat 
f^laiiped  under  th^  1^?^^  stated  in  tfie  avpvrry,)  was  iiqt  in 
^r^ar  and  unpaid,  nof  wai^  any  part  thereof  it\  arr^^ 
apd  unpaid,  at  the  tin^e  when  the  distress  was  nitade,  ^ 
the  avowaAt  in  his  avo\yry  hath  alleged* 

This  plea  avers  the  single  proposition  that  the  rent  was 
not  in  arrear  when  the  di^treai^  w^St  made,  and  i^:  is.  this 
averment  ^lone  that  the  party  ipaking  the  diistr^ss  is  to 
m^et*  Th^  averment  that  the  rent  clain^ed  in  the  avowry 
>yas  not  in  arrear  wh^n  the  distress  was  i^ade,  adn^its  th^ 
contract  hy  which  the  rent  might  accrue,  and  only  denies 
that  any  things  at  the  time  of  the  distress,  remained  di^e 
^pon  that  contract.  Upop  principle,  then,  it  would  seem 
that  the  plea  had  dispensed  vf  ith  proof  of  the  demise  laid 
in  the  avowry,  by  admitting  it. 

Nq  case  has  oeen  found  in  which  the  point  has  been 
e?Lpressly  decided.  It  is  said  in  Butler* s  Nisi  Prius^  p. 
5P*  "  If  the  plaintiff*  plead  riem  arrere  in  bar  to  an 
avowry,  he  cannot,  upon  such  issue,  give  in  evidence  nori' 
Unure/^  consequently,  the  defendant  cannot  be  required 
to  show  the  tenure ;  for  if  it  was  necessary  to  show  it, 
the  tenant  would  be  at  liberty  to  produce  opposing  testi* 
tnony. 

It  is  also  laid  down  in  Buller^  p.  166.  that  in  covenant 
for  non-payment  of  rent,  rtens  in  arrear^  of  payment,  at 
the  day,  is  a  good  plea ;  but  rtem  in  arrear  genersdly, 
♦would  not  be  a  goo4  plea  r  and  the  reason  appears  to  ^  3Q4 
b^,  that  rims  in  arrear  generally  admits  thp  breacih  lai4 
in  ^  declaration,  and  that  the  rjpnt  was  npt  paid  on  the 
4ay#  This  principle  ia  decided  in  King  v.  Savifie^  re* 
ported  by  Brownlow.  Nothing  in  arre^^r  on  the  4^y  on 
which  the  rent  is  stated  to  l^ave  accrn^d,  s^Pffi?  *9  ^e  ppn- 
si4ered  as  eqniyaleqt  to  piiymen^  on  the  4^y »  but  nprt^ing 
in  arrear  w  a  subsequent  day  adn^its  that  tb?  covenanj 
was  broken,  and,  consequently,  admits  the  covenant^  Ij 
ia  not  la  g^art  pleat  beca^s^^  it  adnaita  the  right  of  the 
pljiintiff  t9  rppoyer  d^unages.     This  furnishes  a  strQng 

aripament  ip  f^^vpurof  the  ppinipn  that  nothing  in  ^rr^ 

on  the  day  when  the  distress  was  made,  admits  tb^t  $np 
rent  accrued  as  stated  in  the  avowry. 
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AlezABder       The  case  of  Warner  v.  TheobcUdj  Cowper^  588«  was  an 
Halrit       ^ctiOD  of  debt  for  rent,  by  an  assignee  against  an  assignee. 
I  .1  '  '■      The  plea  of  riens  in  arrear  was  demurred  to,  and,  conse- 
quently, the  question  to  be  decided  by  die  court  was,  not 
what  die  plea  admitted,  but  whether  it  was  a  bar  to  the 
action*    .Mr.  Buller  objected  to  this  plea,  because  the 

Elaintiff  could  not  come  prepared  to  know  what  ^  would 
e  necessary  to  prove.  The  defendant  might  object  to 
the  assignment,  or  give  in  evidence  payment  before  or 
after  action  brought. 

In  answer  to  Bulkr^  Wood  said,  ^^  The  form  of  the 
plea  is  nil  debetj  in  the  present  tense.  But  in  this  case 
riens  in  arrere  is  a  fairer  plea  than  nil  debet ;  because 
nil  debet  puU  the  whole  declaration  in  issue,  whereas  this 
confines  the  question  to  the  single  fact  whether  such  rent 
was  dne»^ 

In  giving  his  opinion  in  support  of  the  plea,  Lord 
Mansfield  certainly  had  not  in  view  the  question  now 
under  consideration;  for  he  uses  expressions  which 
would  apply  differendy  to  that  question.  He  says,  ^^  Say- 
ing nothing  is  due  is  the  same  as  if  he  had  said  nil  debet  i^ 
and  immediately  adds,  ^*  Besides,  it  is  a  more  favourable 
plea  for  the  plaintiSr  He^  must  then  have  applied  the 
first  assertion  solely  to  the  Sufficiency  of  the  plea  as  a 
bar,  for  it  could  not  be  a  more  favourable  plea  for  the 
0  30j  plaintiff,  if  it  contested  the  wholi^  declaration,  *and  ad- 
mitted nothing,  as  is  the  case  witlvTifV  debet.'*  He  con- 
cludes with  observing,  **  If  the  xtxXwas  due,  and  is  not 
at  the  time  of  the  plea,  it  could  not  have  ceased  to  be 
due  by  the  plaintiff's  accepting  it." 
^  This  case  appears  to  the  court  to  decide  nothing  fur- 

ther than  that  the  plea  pleaded  was  a  good  bar  to  the 
declaration  in  debt  for  rent,  and  to  leave  the  question, 
how  far  it  admits  the  demise  laid  in  the  avowry,  open 
for  consideration. 

It  is  thought  important  in  the  inquiry,  that  the  law 
appropriates  a  different  plea,  which  controverts  the  de- 
mise, if  the  tenant  means  to  contest  it*-— the  plea  of  non 
demisit. 

The  court  is  of  opinion  that  the  plea  admits  the  de- 
mise ;  and  that  there  is  no  error  in  the  instruction  given 
to  the  jury  which  is  injurious  to  the  party  takin'g  the 
exception* 
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In  the  judgment  for  double  damages,  there  is  no  er-  Alexander 

ron     The  law  directs  it  positively.  Harris. 

Judgment  affirmed,  with  costs. 


♦CHAPPEDELAINE,  Residuary  Legatee,  ^  Of  Chappede-  *  306 

AMD  >  LAISTE, 

CLOSRIVIERRE,  Adm'r  de  bonis  non,  )  Complainants, 

against 
OECHENAUX,  Executor  of  Dumoussajt,  Defendant. 

ERROR  to  the  circuit  court  for  the  district  of  Geor-    if  an  aoeoiint 
g«,  in  »  suit  in  equity.  T^t& 

The  bill  states  that  the  complainants'  testator  and  the  a  bin  in  equi- 
defendant's  testator,  together  with  three  others,  viz.  ^^iHte^gtaln* 
Boisfeillet,  Du  Bignon^  and  Grand  ClosmesUj  became  eii,  except  so 
joint  purchasers  of  the  islands  of  Sqpehj  BlacAbeard,  ferattheoom- 
Jekyli^zxid  half  of  St,  Catharincy  on  the  coast  of  Geor-  Jhow*k  to  be 
gia ;  that  Dumpussay  was  the  acting  partner,  and  kept  erroneoua. 
^1  the  accounts,  &c.     That  an  account  was  stated  and 
signed  by  the  two  testators,  Chapp^delaine  and  Du- 
moussay,  on  the  30th  of  April,  1 792,  by  which  the  former 
acknowledged  a  balance  of  667/.  10^.  1*  3-4d,  due  to     ^ 
the  latter ;  but  that  the  account  was  erroneous  in  sun- 
dry items  particularly  set  forth  in  the  bill ;  that  there 
were  sundry  debits  which  had  accrued  since  that  set- 
tlement, and  that  Chappedelaine  had  been  obliged,  by  a 
suit  in  equity,  to  refund  to  Boisfeillet  a  large  sum  which 
Dumoussay  had  overcharged  him.     That  Dechenaux 
was  the  executor  of  the  estate  of  Chappedelaine  as  well 
as  of  Dumoussay,  and,  as  executor  of  Chappedelaine, 
had  detended  the  suit  of  .Boisfeillet.    The  bill  contains 
a  prayer  that  the  defendant  may,  adtount  touching  all 
moneys  due  on  rectifying  the  errors ;  and  for  all  other 
sums  due  by  Dumoussay  in  his  lifetime,  not  credited 
nor  ^accounted  for,  or  which  have  come  to  the  hands  of 
the   defendant,  and  that  he  pay  over  such  balance  as 
shall  appear  on  settlement  of  all  accounts,  and  for  ge- 
neral relief.    The  defendant  pleaded  the  settled  account 
in  bar  of  so  much  of  the  bill  as  sought  to  open  the  ac- 
count, and  by  answer  denied  all  fraud  and  error. 

♦Upon  hearing,  the  court  below  ordered  a  reference         «  307 
to   auditors,  with  directions  ^^  to  ma)^e  a  general  state* 
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Ciui^pede-    mexit  of  accouQta  between  the  parties,  rejeetiag  any  er» 
lame        roneous  charges  which  may  appear  in  their  settkmea^, 
Bechenau.T.   aud  adding  such  as  may  have  been  omitted." 

— " The  auditors,  on  the  2ad  of  April,  1 805,  instead  of 

stating  an  account,  r^orted  that  they  found  ^^  a  balance 
due  from  the^  defendant  to  the  complainants,  including 
interest  upon  the  liquidated  account  up  to  this  date, 
fifteen  thousand  five  hundred  and  eighty- six  dollars  imd 
twentyotwo  cents."  They  stated  that  they  had  not  ta- 
ken into  consideration  a  claim  of  the  complainants  of 
1,000/.  which  the  estate  of  Chappedelaine  was  condemn- 
ed to  pay  to  Boisfeillet  by  decree  of  the  court,  nor  their 
claim  for  indemnity  for  damages  said  to  have  been  sus- 
tained by  sale  of  lands,  conceiving  those  elaims  not 
submitted  to  them,  but  reserved  for  tkt  decision  of  the 
court. 

Exceptions  being  taken  to  this  report,  the  coort  or- 
dered the  auditors  to  ^  make  a  statement  showing  the 
items  of  the  general  account,  which  they  rejected,  ui 
whole  or  in  part,  and  the  reasons  of  their  rejections, 
and  also  such  items  as  were  added  as  omissions,  and 
their  reasons  for  so  doing." 

In  obedience  to  this  order,  the  auditors  made  an  ex- 
planatory report,  whereupon  the  court  decreed  that  604/. 
68.  and  579L  Ss.  id*  be  deducted  from  the  liquidated 
account  of  the  aoth  of  April,  <i79%  ;  that  interest  be  al- 
lowed on  the  balance  at  eight  per  cent,  from  that  date, 
and  that  the  defendant  pay  out  of  the  assets  that  balance 
and  interest,  and  the  further  sum  of  3,823  dollars,  be- 
ing the  amount  stated  by  the  auditors  as  having  accru- 
ed since  the  30th  of  April,  1792,  and  costs* 

The  errors  assigned  in  the  record  were, 

1.  That  the  bill  was  insufficient  in  law. 

2.  That  the  court  had  not  jurisdiction  $  because,  al- 
though the  bill  states  the  complainants  to  be  French 
citizens,  and  the  defendant  a  citizen  of  Georgia,  yet  the 
two  testators  were  citizens  of  Georgia. 

*  308  *^'  ^^^*^  ^*  Trubert,  who  is  stated  in  the  answer  to  be 

residuary  legatee  of  Dumoussay,  was  not  made  a  par- 
ty ;  and  because  the  other  legatees  were  not  made  par- 
ties. 

4).  That  the  stated  account  has  been  partially  opened, 
and  abatements  made  to  the  injury  of  the  legatee* 

5.  That  the  exceptions  to  the  report  of  the  auditors 
ought  to  have  been  sustained. 
1 


February,  isos.  30B 

A  is*  Key^  for  tk^  defendant,  on  o{^tiin|^  the  queii*-    Cbaiip^e- 
60b  bf  jurisdktikm,  was  stopped  by  the  tx>art.  ia'>n« 

Declienatx. 

MAlk^sfiALl,  Ch»  J.     The  present  impression  of  the     ' 
totttt  i^,  that  the  case  is  clearly  within  the  jurisdtcti<m 
oT  the  coafts  of  the  United  States.     The  plaintiffs  are 
aliens,  stod  although  thi^  sue  as  trustees,  yet  they  are 
entitled  to  sue  in  the  circuit  court.  ' 

Winder^  for  the  complainants. 

As  to  the  allegation  of  Want  of  patties,  it  can  only  be 
'noticed  '<m  beitig  pleaded*  Th<e  defeiidant  cannot  now 
bike  advantage  of  it. 

We  ate  Wot,  ih  examining  the  account,  confined  to  the 
errors  statted  in  the  bill.  But  if  the  general  nature  of 
iSxt  ertors  is  stated  in  the  bfll,  it  is  sufficient ;  atid  if 
such  errors  ate  ip^oved,  it  is  sufitient  to  set  aside  the 
aecoutft  as  a  bar,  and  to  have  it  referred  to  auditors  j 
who  are  not  confined  to  the  precisfe  errors  alleged  in 
the  biU. 

MAkSHlklL,  'Ch.  J.  said  he  understood  the  practice 
in  chancery  to  be,  that  the  court  will  notice  only  tbos^ 
etrdrs  iti  the  teport  of  the  auditors  which  appear  upon 
the  fkee  of  the  report,  or  those  expressly  set  down  in 
th^  'exceptions  ;  and  then  the  evidence  on  which  the 
items  Were  sdlowed  must  appear  on  the  record. 

Harper  and  /*.  B.  Key^  for  the  defendant,  contended, 
^Fhat  an  account  stated  and  se^ltled  by  the  parties  was 
cdnclusive,  unless  thepatty  complaining  can  show  fraud 
*or  errofr;  and  upon  him  Bes  the,  burden  of  proof.  ^  ^Qg 
T%at  when  a  defendant  relies  upon  an  account  seated, 
*hfe  shd  never  be  compelled  to  go  into  a  general  ac- 
'cotmt.  The  settled  account  can  only  be  opened  to  the 
extent  of  the  items  charged  as  erroneous.  2  Atk.  1. 
Sumimer  v.  Tho)hpe.    2  Vtz.  36S.  Pitt  v.  Chohnondely. 

March  4.    * 

iNii^sifitAXiLyX^li.  J.  delivered  the  opinion  of  the  court 
<di^Yollows: 

'The^bBl'in  tfiiis  casreis  broug^  to  set  aside  a  stated 
^teotmt  which  was  s^tgned  by  Dofmoussay  and  Chappe-  / 

delaine^  in  July,  1792,  on  the  suggestion  of  fraud  on 
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Cha^pedc    the  part  of  Dumoussay ;  or,  if  it  be  not  set  aside^  ta 
"^       M:orrect  its  errors,  and  to  obtain  a  settlenatent  of  transac- 
Deehenattz.   tions  subsequent  to  that  account* 
'"'""'"'""         The  stated  account  is  pleaded  in  bar  of  so  much  of 
the  bill  as  requires  that  the  subject  should  again  be 
opened,  and  the  particular  errors  assigned,  with  the  ex- 
ception of  one  in  the  addition,  are  denied  in  the  an- 
sweri  ,    .      / 

That  the  plea  in  bar  must  be  sustained,  except  so  far 
as  it  may  be  in  the  power  of  the  representatives  of 
Chappedelaine  to  show  clearly  that  errors  have  been 
committed,  is  a  proposition  about  which  no  member  of 
the  court  has  doubted  for  an  instant.  No  practice 
^  could  be  more  dangerous  than  that  of  opening  accounts 

which  the  parties  themselves  have  adjusted,  on  sug- 
gestion supported 'by  doubtful  or  by  only  probable  tes- 
timony.' But  if  palpable  errors  be  shown,  ^  errors 
which  cannot  be  misunderstood,  the  settlement  must 
so  far  be  considered  as  made  upon  absolute  mistake  or 
imposition,,  and  ought  not  to  be  obligatory  on  the  in- 
jured party  or  his  representatives,  because  such  items 
cannot  be  supposed  to  have  received  his>  assent.  The 
whole  labour  of  p;'oof  lies  upon  the  party  objecting  to 
the  account,  and  errors  which  he  does  not  plainly  esta- 
blish cannot  be  supposed  to  exist.  Upon  this  principle, 
the  report  of  the  auditors  in  this  case,  and  the  excep- 
^310  tions  to  that  report,  *so  far  as  respects  the  stated  ac- 
count, are  to  be  considered. 

The  first  exception  relates  only  to  the  manner 'in 
which  the  auditors  understood  the  order  referring  the 
accounts  to  them,  and  need  not  be  considered,  since  the 
sole  inquiry  will  be,  whether  they  have  in  fact  made 
'  any  deduction  from  the  stated  account  which  was  not 
warranted  by  the  interlocutory  order,  an  order  made  on 
the  principles  which  this  court  has  already  declared  to 
be  correct. 

The  second  exception  refers  to  the  particular  deduc* 
tions  made  by  the  auditors*  The  first  is,  that  the  item 
in  the  stated  account  of  604/.  6s»  Sd.  is  reduced  to 
333/.  Os.  Sd. 

The  stated  account  between  the  parties,  marked  in 
the  proceedings  as  the  exhibit  A.  contains  this  item, 
and  states  it  to  be  oi^  fifth  of  the  expenses  for  dis- 
bursements on  the   island  of  Sapelo,  which  was  ^he 
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Joiiit  property  of  a  coinpan]^'  consisdng  of  five,  of   CUi^pe^^f 
which  Dumoussay  8c  Chappedelaihe   were  partners.        \^*^ 
The  items  which  composed  this  general  account  are  all  Pfechenag^^y 
contained  in  exhibit  F,  stated  by  Dumoussay  on  the        '      ' 
dd  of  May,  1^92,  and  assented  to  by  Chappedelaine  on 
the  33d  of  July,  1/92,  when  the  suted  account  wa^ 
signed.    The  total  of  those  disbursements  is  4,224/, 
3s.  8. 1'-ltd.  and  the  balance  upon  the  account  h  3,021/. 
12.n  1.  I'Ud.  the  fifth  of  which  is  604/.  69.  Sd. 

In  their  explanatory  report  the  auditors  say  that  they 
took  S9  the  basis  of  this  reduction  an  account  settled  by 
auditors  in  a  suit  decided  in  the  circuit  court  of  Georgia, 
which  was  instituted  by  Bdisfeillet,  one  of  the  absent 
partners,  against  Dechenaux,  who  was  executor  both  of 
DUfdoussay  and  Chappedelaine.  The  auditors  in  that 
case  were  examined,  and  they  depose  that  their  correc- 
tions were  made  on  the  proof  of  double  entries,  false 
charges,  omissions  acknowledged  by  the  executor  af 
Dumoussay,  and  charges  not  proper  to  be  made  against 
Bdisfeillet. 

This  testimony  would  of  itself  be  sufficient  to  con*  , 
vince  the  court  that  injustice  was  done  in  the  settlement 
♦of  July,  1792,  but  would  not  show  explicitly  the  *  311 
amount  of  that  injustice,  and  enable  them  to  say  what 
deductions  from  that  settlement  ought  to  be  aUowed, 
because,  as  was  well  observed  by  the  counsel  for  De- 
chenaux, items  might  be  properly  chargeable  to  Chap« 
pedelaine,  of  which  Boisfeillet  ought  not  to  bear  a 
part. 

The  tourt,  therefore,  sought,  in  the  documents  con- 
nected with  the  report,  for  that  more  explicit  iilforma* 
tion. 

Upon  looking  into  the  exhibit  F.  there  are,  upon  the 
face  of  the  paper,  obvious  errors,  which  demonstrate 
the  incorrectness  of  that  statement,  and  the  excessive 
inattention  of  Chappedelaine. 

The  first  item  on  the  debit  side  of  this  exhibit,  is  the 
sum  of  3,5ri/.  38.  8.  1*2^.  disbursed  for  Sapelo.  The 
funds  for  this  disbursement  Were  in  part  in  the  hands 
of  Dumoussay,  as  the  remnant  of  advances  previously 
made  by  the  partners.  To  this  remnant  he  states  him*» 
self  to  have  added  2,368/.  12^.  0. 1-2^.  from  his  private 
funds.    On  this  advance  made  by  himself  in  Georgia, 

Vol.  IV.  nn  . 
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Cbappede-    he  charges  the  company  IS  per  cent,  amounting  to  ZS4L 
'*"*^        on  account  of  the  diflPerence  of  exchange  between  mo* 
Deehenanx.  ney  in  France  and  in  Georgia^  or,  as  he  expresses  it,  for 
""  exchange,  freight  and  insurance. 

This  charge  has  been  rejected  in  the  accounts  of  all 
the  partners  for  many  obvious  reasons.  It  is  sufficient 
to  observe,  that  as  this  money  was  advanced  in  Geor- 
gia by  Dumoussay,  and  repaid  to  him  in  Greorgia  by 
the  partners,  there  was  as  much  reason  for  making 
these  charges  on  the  repayment,  as  on  the  original  ad« 
Vance ;  and  with  respect  to  Chappedelaine,  it  is  still 
more  inadmissible,  because  he  had  previously  advanced 
his  portion  of  this  money  to  Dumoussay,  and  had  al- 
lowed him  15  per  cent,  for  these  charges,  in  a  deducticm 
from  that  advance,  so  that  this  charge,  with  respect  to 
Chappedelaine,  is  double* 

The  third  item  in  this  exhibit  is  a  charge  of  299/.  as 
G^e  year's  interest  on  2,368/.  12^.  O.  U2d»    This  is 
more  than  double  the  real  amount  of^  interest. 
^312  ^There  is  also  in  the  credit  side  of  the  account,  an 

error  of  lOOl.  in  the  addition.  The  errors  apparent  on 
the  face  of  the  exhibit  F.  amount  to  611/.  and  these 
errors  are  of  such  a  description  as  strongly  to  charac- 
terize the  stated  account  of  July,  1792. 

In  the  account  stated  by  the  auditors,  there  are  omis- 
sions of  moneys  received  by  Dumoussay,  and  admitted 
to  be  chargeable  to  him  in  this  account  with  the  com- 
pany, amounting  to  189/.  tOs.  lOt/. 

The  account  containing  these  incontestable  errors  was 
submitted  to  auditors,  and  still  further  reduced  by 
them.  Several  of  the  small  errors  which  they  have 
detected  are  perceived,  but  the  whole  cannot  be  traced 
by  this  court,  without  engaging  in  the  laborious  task  of 
auditors,  which  is  incompatible  with  their  duties.  To 
that  account  the  executor  of  Dumoussay,  who  was  also 
the  executor  of  Chappedelaine,  was  a  party,  and  had  a 
right,  with  respect  to  Boisfeillet,  to  rely  upon  the  stated 
account  of  July,  1/92,  signed  by  Chappedelaine,  be- 
cause Chappedelaine  was  the  attorney  in  fact  of  Bois- 
feillet, and  because  Boisfeillet  had  sanctioned  that  set- 
tlement, and  had  assumed  the  payment  of  his  part. 
Yet  in  that  case  the  deductions  from  that  account  were 
made  which  the  auditors  in  this  case  have  taken  as  the 
basis  of  their  settlement^  and  those  deductions  wer^ 
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made  in  consequence  of  double  entries,  false  charges,    ^^^^^^^' 
and  charges  not  admissible  against  Boisfeillet.  t. 

The  great  difficulty  in  admitting  such  an  account,  un-  D^chenanx. 
der  such  circumstances,  consists  in  the  uncertainty  of 
the  amount  of  those  charges  which  were  rejected  as 
being  inapplicable  to  Boisfeillet.  This  difficulty  is  re- 
moved, in  a  great  measure,  by  inspecting  the  report  in 
the  present  case.  In  that  report,  the  auditors  take  up 
the  items  which  were  rejected  on  this  principle,  and 
enlarge  them  to  Chappedelaine ;  so  that,  in  truth,  the 
alterations  made  in  this  item  are  all  founded  on  errors 
which  the  auditors  have  corrected. 

The  second  item  of  this  exception  is,  that  the  audit- 
ors reduced  the  sum  of  336/.  16«..  8^.  admitted  in  the 
•stated  account,  as  being  one  fourth  of  the  purchase  and 
expense  of  Jekyll,  to  311/.  9^.  6d.  making  a  difference  of 
2SL  7s.  2d.  -        " 

♦This  item  in  the  exhibit  A.  which  is  the  stated  ac-  *  313 
count,  is  the  result  of  the  exhibit  G.  which  is  the  ac- 
count of  Jekyll,  as  settled  between  Dumoussay  and 
Chappedelaine.  There  is  an  obvious  error  of  4/.  19s* 
ICkL  in  the  division  of  3/.  lOs.  in  the  hire  of  negroes, 
and  the  residue  of  the  sum  deducted  is  on  account  of 
the  same  charges  on  the  moneys  advanced  for  Jekyll, 
which  were  made  on  the  moneys  advanced  for  Sapelo, 
and  which  are  rejected  for  the  same  reasons  which 
were  assigned  for  their  rejection  in  that  item  of  the  ac* 
count. 

The  auditors  also  reduced  the  sum  of  990/.  Ss.  l^/• 
assumed  by  Chappedelaine  for  Boisfeillet,  to  the  sum 
of  410/.  making  a  difference  of  580/.  Ss.  Id.  Nothing 
cdn  be  more  obvious  than  the  propriety  of  this  reduc- 
tion. Dumoussay  charges  Chappedelaine  with  the 
debt  of  Boisfeillet,  amounting,  as  he  says,  to  990/.  3s. 
Id.  which  Chappedelaine  assumes  as  the  attorney  of 
Boisfeillet.  In  a  suit  to  which  the  executor  of  Du- 
moussay is  a  party,  this  debt  appears  to  have  been  only 
410/.  No  man  can  hesitate  to  admit  that  Chappede- 
laine must  have  credit  with  Dumoussay  for  the  differ- 
ence between  the  sum  alleged  to  be  due,  and  the  sum 
actually  due  from  Boisfeillet* 

The  auditors  also  struck  out  of  the  stated  account 
the  sum  of  554/.  9s.  4td.  assumed  by  Chappedelaine 
for  one  of  the  absent  partners,  that  being  considered  by    - 
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Chappede'   mistake  aa  the  share  of  that  absent  parser  in  the  d^^ 
i«>ne       penses  of  Sapelo.    The  sum  actually  due  by  that  pan* 
tiNheiuiax.  net  was  afterwards  paid  by  hinuielf  to  dhe  executor  of 
'"  Dumoussay-  ^  The  court  is aatisfied*  from  the  evideaces 

that  thid  payment  was  made  to  Dechenaux  as  tke  exe-^ 
cutor  of  Dumoassay.  The  assumpsit  of  Chappede-!> 
laine  was  essentially  as  security  for  the  absent  partn^r^ 
who  still  remained  a  debtor ;  and  when  the  prineipal 
did  himself  pay  what  he  owed  to  the  original  creditor^ 
the  assumpsit  of  Chappedelaine  was  of  no  further  ob-« 
ligation*  Although  this  was  not  an  error  in  tbe  ac-r 
count  when  settled,  except  so  far  as  this  charge  ex- 
ceeded the  sum  with  which  the  absent  parmer  was 
really  chargeable,  yet  it  becomes  an  item  which  ean  no 
longer  be  retained  as  a  charge  against  Chai^edelaine, 
^314  9ind  in  reforming  *their  accQuntSt  it  must  be  excluded 
from  them* 

There  is  also  added  to  the  credits  of  Chappedklaine 
the  sum  of  96/.  ISs.  which  the  auditors  state  to  be  the 
diiference  between  the  amount  of  a  receipt  given  by 
Dumoussay  and  the  sum  actually  debited  to  him  in  the 
accounts  between  the  parties. 

These  several  errors  make  up  the  sum  of  l«458f/.  9#» 
4^.  from  which  is  to  be  deducted  the  sum  of  667L  lOt » 
1.  3^.  admitted  on  the  stated  account  to  be  due  from 
Chappedelaine  to  Dumoussay*  The  balance  standing 
to  the  credit  of  Chappedebune  would  be,  on  the  dOth 
of  April,  1792y  789/.  18$.  2. 1-W.. 

The  auditors  state  diia  balance  at  1,346/.  lOe.  Td* 
^ut  from  this  balance  reported  by  the  auditors  is  to  be 
taken  the  sum  of  ^OSL  13^*  allowed  by  Chappedelaine 
on  the  repayment  in  Georgia  of  money  lent  by  him  te 
Dumoussay  in  France.  This  sum  has  been  d^allowed 
by  the  auditors,  but  was  aUowed  by  the  circuit  court* 
and  is  allowed  by  this  court.  This  would  reduce  the 
report  of  the  auditors  to  1,030/.  ITs.  7d*  ^xjceedii^  ^ 
balance  which  is  here* supposed,  by  the  sum  of  %4f^ 
l^s.  4. 3-4^* 

The  greatest  part  of  this  excels  is  produced  by  one 
third  of  merchandise  sold  and  not  entered  in  the  ac*- 
count,  and  by  a  credit  for.  continuing  interest  up  to  the 
30th  of  April,  1792,  on  Chappedelaine's  money  in  the 
hands  of  Dumoussay,  which  credits  had  beeu  omitted 
in  the  stated  account  without  any  apparent  reason,  and 
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UU8t^  therefore,  have  been  among  the  numerous  inae^    Cha^pede- 
caracies  of  that  account.     The  residue  of  this  excess       '""f 
is  said  by  the  auditors  to  be  produced  by  numerous  mi-    Oeeiienaux. 
nute  errors  detected  by  a  laborious  investigation  of  all    — ~— 
the  accounts  between  the  parties.     Thi%  court  cannot 
pursue  them  in  that  investigation.     But  in  a  case  so 
replete  with  errors,  which  mark  excessive  negligence 
on  the  one  side,  and  which  can  scarcely  be  ascribed  to 
mistake  on  the  other,  the  court  is  of  opinion  that  the 
report  of  the  auditors  stating  that  these  cbrrections 
were  made  on  the  inspection  of  the  vouchers  and  en- 
tries which  *were  laid  before  them  ought  to  be  re-        *  315 
ceived,  unless  the  person  taking  the  exception    had 
himself  required  the  testimony  on  any  particular  point 
to  which  he  objected  to  be  submitted  to  the  court,  or 
had  required  a  special  statement  from  the  auditors, 
exhibiting  the  reasons  for  their  opinion  on  the  particu- 
lar point. 

The  balance  due  to  Chappedelaine  on  the  dOfh  of 
April,  1793,  is  so  much  of  the  loan  made  by  him  to 
Dumoussay  in  France,  which  remains  unpaid.  By  the 
contract  between  the  parties,  that  loan  was  to  carry  an 
interest  of  six  per  cent,  per  annum  until  paid.  .The 
court,  therefore,  cannot  consider  it  as  a  claim  on  an 
unsettled  account,  or  as  carrying  interest  at  the  rate 
established  in  Georgia.  It  is  still  governed  by  the  law 
of  the  contract,  and  must  carry  interest  at  the  rate  of 
six  per  cent,  per  annum. 

To  the  report,  so  far  as  it  respects  the  accounts  subse- 
quent to  the  30th  of  April,  1792,  a  general  exception  is 
taken,  which  is  sufficiently  repelled  by  the  answer  of  the 
auditors.  They  saj',  if  in  the  opinion  of  ilic  defendant 
below  the  auditors  admitted  any  charge  against  Dumous- 
say which  was  not  sufficiently  supported  by  testimony, 
he  ought  to  have  obtained  a  special  statement  from  the 
auditors,  or  have  made  a  special  exception,  which  would 
bring  the  testimony  on  the  particular  point  before  the  court. 
The  only  objection  which  the  court  can  notice,  is  the  alle-* 
gtttion  in  the  exception  that  the  auditors  have  proceeded 
on  accounts  rendered  by  Dechenaux,  without  allowing 
him  a  credit  which  he  claimed  in  those  accounts.  That 
credit  is  the  bailance  appearing  to  be  due  to  Dumoussay 
by, the  stated  accpunt  of  July,  1792.  But  that  balance 
was  entirely  changed.    The  item  was  fully  disproved  by 
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Cbai)peiie-    the  testimony  laid  before  the  auditors.     Dechenaux  did 
'•|^^*        not  then  withdraw  his  account,  and  require  the  plaintiff 

Deebenftnx.   below  to  support  his  claims  by  other  vouchers.     It  woS 

""""^  clearly  in  the  power  of  the  plaintiff  to  have  done  this,  for 
he  might  have  forced  Dechenaux  to  produce  the  entries 
and  vouchers  from  which  he  had  made  out  the  account 
exhibited  by  himself.  By  leaving  this  account  with  the 
auditors  without  objection,  he  acquiesced  in  their  consi- 
dering as  correct  the  items  it  admitted* 

*  316  *This  bill  was  brought  to  correct  the  stated  account  of 

July,  1792,  and  to  setde  the  accounts  between  the  par- 
ties subsequent  to  that  period.  The  defendant  exhibits 
the  accounts  subsequent  to  that  period,  but  claims  to  set 
against  them  the  balance  due  to  his  testator  under  the 
settlement  of  1792.  On  those  subsequent  accounts,  that 
balance  has  no  influence.  By  introducing  it  into  an  ac« 
count  he  was  compellable  to  render,  he  cannot  destroy 
the  effect  of  that  account.  Had  he  intended  to  rely  on 
this  circumstance,  he  ought  to  have  made  the  point  before 
the  auditors,  and  thus  have  enabled  the  plaintiff  to  take 
other  measures  to  substantiate  his  claim.  The  auditors 
say,  they  **  admitted  the  account  presented  by  the  defend- 
ant ;'*  but  this  must*  be  understood  with  the  exception  of 
the  balance  which  he  claimed  under  the  settlement  of 
July,  1792.  It  does  not  appear,  from  their  report^  that 
the  claims  of  the  plaintiff  below  rested  on  that  account 
so  far  as  it  went ;  but  it  is  probable  that  further  research 
was  deemed  unnecessary.  The  court  cannot  say  that  in 
this  the  auditors  erred. 

The  decree  of  the  circuit  court  is  affirmed,  so  far  as 
it  accords  with  this  opinion,  and  is  reversed  as  to  the  re- 
sidue* 


THE  UNITED  STATES  v.  MCDOWELL. 

wh^ihl?''^lhe  ^^^O^  to  t^«^  district  court  for  the  district  of  Ken- 
matter  io  «|U.  ^ucky,  in  an  action  of  debt  for  twenty  thousand  doMztB^ 
Jfent  ^  *"^"  ^^^  penalty  of  an  official  bond  given  by  the  defendant,  as 
toi^^the%risl  "larshal  of  that  district,  for  the  faithful  execution  of  the 

jriction  of  Uiis  court.  It  will  look  to  the  sum  due  Dpon  the  conthtion  pf  the  bmd,  and  not 
to  the  penalty-.  •' 
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duties  of  his  office  by  himself  and  his  deputies*    The  United  States- 

defendant  pleaded  performance  generally.     The  United  M'Doweii. 

States,  in  their  replication,  assigned  a  special  breach  of  ■ 

the  condition  of  the  bond,  in  not  paying  over  to  the 

United  States  the  sum  of  three  hundred  and  twenty* 

eight  ^dollars.     The  judgment  below  was  against  the         m  317 

United  States,  who  sued  out  the  present  writ  of  error. 

« 

But  thu  courts  without  argument,  decided  that  it 
had  no  jurisdiction,  the  matter  in  dispute  being  of  less 
value  than  2,000  dollars. 


THE  MAYOR  AND  COMMONALTY  OF  ALEXAN- 
DRIA V.  PATTEN  AND  OTHERS. 

ERROR  to  the  circuit  court  of  the  district  of  Co-  '^  the  deMor 
lumbia,  sitting  at  Alexandria,  in  an  action  of  debt  paynTent  do«i 
brought  by  the  mayor  and  commonalty  of  Alexandria,  not  dir^t  to 
for  the  use  of  John  G.  Ladd,  against  Thomas  Patten  u^e'^^y^HSj 
and  his  sureties,  on  a  bond  given  for  the  performance  sbaii  be  appU- 
of  his  duty  as  vendue-masten  ^*  ^^^  credit* 

The  object  of  the  suit  was  to  recover  a  sum  of  mo-  time  apply  it 
ney  alleged  to  remain  in  his  hands  as  vendue-master  ^*  ^*^**w 
on  account  of  goods  sold  for  Ladd.  Patten  was  also  ^e^T 
the  debtor  of  Ladd  for  goods  sold  by  him  to  Patten, 
who  gave  in  evidence  payments  which  exceeded  the 
amount  due  upon  the  latter  account,  ai^d  which,  if  ap- 
plied to  the  former  account,  would  nearly,  if  not  en« 
tirely,  discharge  that  debt.  The  payments  were  at- 
tended by  circumstances  which  the  defendants  con- 
sidered as  evidence  of  a  clear  intention  to' apply  them 
to  the  debt  due  from  'P.^ttensi^  vendue-master;  "  where- 
upon the  counsel  for  the  plaintiffs  prayed  the  opinion 
of  the  court  whether,  from  the  manner  in  which  the 
payments  were  made  as  aforesaid,  the  said  John  G. 
Ladd  had  not  a  right  to  apply  so  much  of  the  money, 
paid  to  htm  as  aforesaid^  as  would  discharge  the  debt 
due  to  him  as  aforesaid,  for  goods  sold  as  aforesaid,  to 
the  .s^id  Thomas  Patten,  to  the  discharge  of  the  same. 
Whereupon  the  court  instructed  the  jury,  that  if  they 
should  be  satisfied  by  the  evidence  that  the  payments . 
oi  the  money  by  the  defendant  Patten  were  *made  on         *  318 
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Mmr,  fee.  of  account  of  the  goods  sold  at  tendue^  and  so  understood 
">*«*«>"•    by  both  parties  at  the  time  of  the  payments,  they  must 
Patten,      be  applied  to  that  account. 

■■  **  If  Mr.  Patten,  at  the  time  of  paying  the  money, 
did  not  direct  to  which  account  it  should  be  applied, 
and  if  it  was  not  understood  by  the  parties  at  the  time 
of  payment,  on  which  account  it  was  made,  the  pkLirt' 
tkff  had  a  right  immediately  to  make  the  application  to 
which  account  he  pleased ;  but  such  application  must 
have  been  recent^  and  before  any  alteration  had  taken 
place  in  the  circumstances  of  Mr.  Patten. 

*^  If  neither  of  the  parties  made  the  application  as 
aforesaid,  and  if  the  parties  did  not  then  understand  on 
which  account  it  was  made,  then  the  payments  ought 
in  law  to  be  applied  to  the  discharge  of  the  vendue  ac^ 
county  the  non«^payment  of  which'  is  alleged  as  the 
breach  of  the  bond  upon  which  the  present  suit  is 
brought." 

To  this  opinion  the  plaintiffs  excepted,  and,  the  ver- 
(tict  and  judgment  being  against  them,  brought  their 
writ  of  error. 

Swann^  for  the  plaintiffs  in  error,  contended,  that 
where  there  are  different  debts  due  by  a  debtor  to  his  cre- 
ditor, and  a  payment  be  made  generally  on  aceotmt^  the 
creditor  has  a  right  to  apply  the  payment,  whenever  he 
pleases,  to  which  account  he  pleases^  and  cited  the  case 
of  Goddardw.  Cox^  2  Stra.  1194. 

Tounga^  contra. 

It  is  admitted  that  the  defendant  had  the  right  at  the 
time  of  payment  to  direct  its  application,  and  that  if 
he  did  not  then  exercise  that  right,  it  devolved  upon 
the  plaintiff.  But  the  questionis,  when  is  the  plaintiff 
to  exercise  the  right  I  Can  he,  at  any  indefinite  period 
after  the  payment,  and  under  any  change  of  circum- 
stances, apply  the  payment  as  he  pleases  ?  Can  he,  at 
the  moment  qf  trial,  when  the  defendant  produces  evi- 
dence of  payments,  say,  I  choose  to  apply  these  pay- 
in^ts  to  die  other -account  i  The  rules  of  law  are  all 
founded  in  reason.  Some  reasonable  limit  must  be 
»*  319  supposed  to  the  .*exercise  of  this  right.  In  the  jre- 
aent  case  the  interests  of  third  persons  are  involved* 
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The  sureties  may  have  been  lulled  into  security  by  the  ™yor,  ke.  of 
evidence  of  these  payments.  ^^"^   ^ 

The  coutt  below  was  bound  to  decide  according  to  Patten. 
the  laws  of  Virginia,  which  have  been  adopted  by  con-  "*"  ^"^ 
gress  for  the  govemmentiof  thd  county  of  AlexfCndria. 
*  The  law  is  conclusively  settled  in  Virginia,  by  the 
highest  tribunal  in  that  state,  in  the  case  of  Braxton  v. 
Soutkerktnd^  1  Wash.  133.  where  the  president  of  the 
court  of  appeals,  in  delivering  the  opinion  of  the  court, 
says,  **  Although,  if  the  debtor  neglect  to  make  the  ap- 
plication at  the  time  of  payment,  the  election  is  then 
cast  upon  the  creditor,  yet  it  is  incumbent  upon  the  lat^ 
ter,  in  such  a  case^  to  make  a  rec^n^  application,  ,by  en* 
tries  in  books  or  papers,  and  not  to  keep  patties  and 
securities  in  suspense,  changing  their  situation  ft'om 
time  to  time,  as^his  interest,  governed  by  events,  might 
dictate.''  And  upon  this  principle  the  decree  of  the 
court  in  that  case  was  founded.  It  was  not  a  mere 
dictum^  but  the  very  ground  of  the  court's  decision* 
This,  then,  being  the  law  of  Virginia,  the  court  below 
was  bound  by  it.  - 

If  the  opinion  of  the  court  of  appeals  of  Virginia! 

needed  support,  it  would  be  found  in  2  Pothier  on  Oblu 

gationsy  4f$*  who  gives  it  as  a  rule  of  the  civil  law,  that 

*^  when  the  debtor  in  paying  makes  no  application,  the^ 

creditor,  to  whom  money  is  due  for  different  causes, 

may  apply  it  to  the  discharge  of  which  he  pleases." 

But  he  goes  on  to  say,  ^^  It  is  necessary^  1st.  That  this 

application  should  have  been  made  at  the  time;  and, 

2d.    That  the  application  which  the  creditor  makes 

should  be  equitable."     Another  rule,  in  p.  49.  is,  that 

^'  -when  the  application  has  not  been  made  either  by  the 

debtor  or  the  creditor,  the  application  oUght  to  be 

made  to  that  debt  which  the  debtor  had,  at  the  time, 

most  interest  to  discharge."     And  as  a  coraUary^  he 

says,  ^^  The  application  is  made  rather  to  the  debt,  for 

which  the  debtor  has  given  a  surety^  than  to  those 

which  he  owes  alone*    The  reasoh  is,  that  in  paying 

the  former  he  discharges  himself  towards* ^ti/^o  credit- 

dn^'^-'his  principal  creditor,  and  his  surety  whom  he 

is  bound  to  indemnify." 

*These  principles  are  Confirmed  fay  1  Domat^  Say.'        *  320 
tit.  De  Soluiione. 

Xhe  case  of  Goddard  v.  Cox^  cited  for  the  plaintifiii^ 
Voi^  ly.  Co 
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^Sa^i^  ^  ^  ^^  ^  ^^^^  -*•*  l^cfore  .C^ifief  Ju^ice  ^e,  pf 
T.  Middlesex;  and  it  only  decides  tjhjp  prioqiBUSy  ij^at 
Patten,  ^here  a  deienda^it  is  indebted  ,to  t^  plaifU^^  qo  two 
sijQDple  cpntracts  of  equal  dignity  and, qf  t^e  ^^^e  1^9,- 
ture,  and  for  ^either  of  whjch  js  any  <]^tl^er  p^^qp 
bound*  and  the  payment  U  m^de  generally  on  ficcpqnt, 
iirithou.t  any  application  having  beei^  i994e  $y  ij^e  d^- 
fendWf  the  right  to  taafce  the  fipplicat^op  devo^yqs  i^ 
t^e  pl^Mff*  ^^  (4^^  Pf>^  decide  the  .quci^&tion  1^0^  l^ 
fore  th^  ^court^  whidti  ffl^  whether  t^c  ,plf^ix>tiff  is  ^t 
hound  /to  ffl^e  a  ife^e^nt  f^^plication  in  c^ftcs  yjic^re  .<hc 
iut^ertsof  sure^eji  jai;e^cflncenipd. 

4.^  |t^  ,cf^seji  in  wiicji  the  .plf^pdff  h?is  b^efi  p^ffn^t^ 
trd  ,at  W  tp  ffal^c  10^  ^Ificiiop,  ^,e  c^sqs  ^he^re  tjH^ 
4<9hV»  Viere  f)£  ^qp^l  dignity  ff^d  of  ^milar  ^i^atiujc,  ^ 
yi^ktrfi  it  did  ^t^t^tfn  to  be  imp/^uint  to  ^e  d«htQ^, 
or  ^ny.other  persqn,  to  ,i|irhic^  debt  the  p^yfi^ent  s^pi:^ 
bejip|>lic4.    £i^. /f.  P.  229. 

l>ere  >s,  i^  trvith,  /19  4ifliejtc;nce  in  principle  jbejt^eeti 
th^  rule  in  equity  and  thf  iji^e  ^t  Ifty,  ?3  «>  ^  ajfipli- 
cation  of  payments. 

ftlARs^ALL,  Ch.  J.  jft^  stfitii^  .<?ie.C99fo  ,M?W^ 
the  opinion  of  the.cQurt,  ^f  fcj^ow^,: 

Jt  is  ^  cle?r  prin(^p|(e  of  lay.,  th^t  fi  pfMrs9p  oiwi|iB  1919- 
1^  pn  fy^o  several  ^cco^^?,  fts  up^  j^qn4  ^d  sji^njj)^ 
Cfnitract,  m^  f¥9^  to  ^pjy  ^is  p^ynRej^s  to  w)^^  ^^' 
cpwt  Jic  Pjifases;  ^ujti^  &e  ^fiils  to  jin^ke  theapplicfi- 
ti9P,  the  dcctio?!  pasflcs^fr^^  l^m  to  the  c^c^ditPT'  Wp 
principle  is  rccql^Qted  yhjch  ^feljgps  the  cr<edit9jr  to 
majc<?  this  elec^qn  imm^edia^ly^.  .4fter  fe^vv?g  f^ij^^ 
it  >e  fs  bou^d  by  it ;  but  un^l  1^  mOct:^,^  )t^  ,is  fjref^  tp 
crcrfit.either  iil^e  bpi^d  .9r  simjlf  iCfflific^cjt. 
*  321  ^ Unquestionably,  circuma^qes  :|;i[iay  qqcur,  find  nejr- 

haps  4id  occur  19  Uiis  cjis^,  yrH^U  yo)4<i  tv?  cg^iviiJeiBt 
to  t|vc  deckr^Q9  pf  hi|i  tjj^tiqn  ,01^1  tfee  p^r^  of  ^e 
dehtPij  ^d,  therefore^  thp  c^\jft}y^  correct  ii;t  inst|?i^- 
.ing  tlje  iury,  tbjt  if  ^ey  shquld  hfJ  5?t^i^d  t^  l$f 
l^ayments  were  understood  to  be  ii^?ide  jqn  gcqov^it  pf 
the  goqds  ^d  at  v^due,  th^  ought  tq  .^ply  jthjeip  to 
the  discharge  of  that  account;  but  in : 4e^||q^pg  th^ 
the  election,  ?rbich  ^y  supppi^  ^ d^YSkP  w\t]^^ 
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{OailfdlP  if  the  tfppKcattiofi  of  the  ifloncy  W2[^  ntt  ufidei'-i  MWyor,  fcc.  of 
tffS0X3f&9t  lAfe  €mt  by  thif  parttes,  Was  Wsf  if  rtbt  immc-    ^'^^J*^''** 
ditfMsl^  ekfei'cised;  that  cbatt  erred.'  -  PuttW. 

Tkeir  j^dgott^riti  thiek«efore\-  ifiiist!  b^  i^eVerscd,  and    "^ 

tffe  e^ilb  i^msTtided'  for  d  n^w  tridl.  • 


DAWSOlS'S  LESSEE  v.  ©ODFAEY. 

ERROR  to  the  circuit  covtrt  of  the  district  of  Co-      ^  penon 

lumbia,  sitting  at  Washington.  ^Mo^Te 

Russel  Lee,  a- citizen  of  the  United  States,  in  the  year  i775,  and 

ye*  t?95^,  die*seis\Bd  in  fee  of  a  tract  of  land  called  ^^Wed^JhTere', 
ArgTjk\  Ctnvall  and  Lorti^  situated  in-  that  part  of  the  and  never  was 
district  of  Coluthbia  which  was'  ceded  to  the  United  ^"J^®  ^^^ 
Statirs'by;  the  state- of  Mmylaudi.  Mrs;  Duwson,  tfaea^en/'  '"and 
lessor'  of  thd  lilaiiitifl;  woiild  be  entitled  to  the  land  «?"**'  °^«  ? 
hy  descent,  unless  preVedted'by  the  appticadon  of  the  tU'^^'t 
principle  of  alienage.    She  was  bom  in  England  be^-  ^sitImmI  bjr 

foi^  the  year  If/^val^ajfs  remained  a  British  «ubject|  eitiMn*rf^J 
and^  was' never  in  the  United  Statesc  UuHedSutet. 

The  court  below  instructed  the  jury  diat  she  was  an 
alien*,  ai^d  could  nor  take  the  land  by  descent  from  Rus* 
sel  Lee  in  the  year  1793. 

The  question  having  been'  fully  argu^,  hut  not  deci- 
ded,' in  the  cases^  of  Lamhftrf^  LesBeev.  Painty  (cmte^ 
vol.  ♦Sk  p.  9r.)  an*  M'Svaine  v.  Coxe^^  Lessee,  (aritei  ♦  322 
vok  2".  p;  ^BO.y  the  coun8el'(vi2.'J!fofrf*//and  ^ones^  for 
the  plaii^tSff  in  error,  amd  A  B.  Ketfy  for  the-  defeiidknt) 
at^eed  to  subfaiit  it  to  the  court  without  further  ATg^ 
onefnt. 

JoHKsoir,  J.(a)  ddivet^d' the  opinion  of  the  cotfrt,  a^ 
follows': 

This*  casb  rests'  upon  the  singte  question^  rJuhethef  a 
Mbyect  tfGteca  BVna^^  horn  before  the  dtdaration  of 
independence^  can  how  inker H  land^  in  thts^  count fy  ? 
Tlie  general  doctrine  id'  adihitted,  thin  in  the  state  of 
J\taryland,  in  which  the  land  lie^;  analiien  cannot  take 
By  descent;  bat  it  is  contended^  upon^the  dodtrine  laid' 

(ayThfejudgwprcaentwere,  Chatey  Johnwriy  TAvin^^tm  m^Todd. 
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Godfrey* 


PawioD^t  down  in  Calvin's  Case,  that  the  rights  of  the  antenati  o{ 
Great  Britain  formed  an  excepticm  from  the  general 
rule.  The  point  decided  in  the  case  of  Calvin  was, 
that  a  Scotsman,  bom  after  the  union,  could  inherit 
lands  in  England.  \%  is  evident  that  this  case  is  not  di'p 
rectly  in  point,  for  the  only  objection  here  to  the  right 
of  recovery  did  not  exist  in  Calvin's  Case,  as,  whether 
in  England  or  in  Scotland,  he  was  equally  bound  in  al- 
legiance to  the  king  of  Great  Britain.  It  would  be  a 
contradiction  in  terms  to  contend  that  Dawson  or  his 
wife  ever  owed  allegiance  to  a  government  which 
did  not  exist  at  their  birth.  It  is  upon  a  supposed 
analogy,  therefore,  and  the  reasoning  of  the  judges  in 
Calvin's  Case,  that  the  argument  for  the  plaintiff  is 
founded.  In  the  two  cases  of  Coxe  and  M'Boaine  and 
Jjombertand  Pfllne^  in  this  court,  this  doctrine  was  very 
amply  discussed,  and  this  case  is  submitted  upon  those 
arguments.  The  counsel  there  contended,  that  the  re- 
lation of  the  ppstnati  of  Scodand  (after  the  union)  to 
the  subjects  of  Great  Britain,  was  identicaHy  the  same 
with  the  antenati  of  Great  Britain  (before  our  revolu- 
•  tion)  to  the  citizens  of  this  country,  and  that  the  com* 
munity  of  allegiance  at  the  time  of  birth,  and  not  the 
existing  state  of  it  when  the  descent  is  cast,  is  the  prin-r 
'  ciple  upon  which  the  right  to  inherit  depends. 

The  latter  proposition  presents  the  weak  point  of 
their  argument,  for  the  community  of  allegiance  at  the 
0  3^3  time  of  *birth  and  at  the  time  of  descent  both  existed 
in  Calvin's  Case.  And  if  the  court  in  their  argument 
ei^pre^sed  opinions  which  appear  to  go  the  length  con- 
tended for  by  the  counsel,  they  must  be  considered  as 
mere  o^i/^r  opinions,  since  the  decision  of  the  cause  did 
not  depend  upon  them.  We  have  no  doubt  that  the 
correct  doctrine  of  the  English  law  is,  that  the  right  to' 
inherit  depends  upon  the  existing  state  of  allegiance  at 
the  time  qjf*  the  descent  cast.  And  that  the  idea  that  it 
(depends  upon  community  of  allegiance  at  the  time  of 
birth,  is  a  consequence  that  follows  from  the  doctrines 
that  a  man  can  never  put  off  his  allegiance,  or  be  de- 
prived pf  the  benefits  of  it  but  for  a  crime.  Communi- 
ty of  allegianice  once  existing  must,  upon  these  princi- 
ples, exist  ever  after.  Hence  it  is  that  the  antenati  of 
America  may  continue  to  inherit  in  Great  Britain,  be- 
f^use  we  once  owed  allegiance  to  that  crown.     But  the 
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eame  reason  does  not  extend  to  the  antenati  of  Great 
Britain,  because  they  never  owed  allegiance  to  our  go- 
vernment* This  idea  will  ^  best  eli;cidated  in  the 
following  manner.  If  an  action  be  commenced  in  En- 
gland by  an  antenatus  of  America  for  the  recovery  of 
land,  the  plea  of  alien  born  could  not  be  maintained,  be- 
cause inconsistent  with  the  fact ;  nor  would  a  plea  of 
the  severance  of  these  states  avail  the  defendant,  be- 
cause the  act  of  his  government,  independent  of  any 
crime  of  his  own,  does  not  deprive  the  plaintiff  of  his 
civil  rights^  although  it  may  release  him  from  the  obli- 
gation ot  allegiance.  But  if  a  suit  of  the  same  kind  is 
instituted  here  by  an  antenatus  of  Great  Britain,  the  plea 
'of  alien  born  could  be  maintained,  for  the  plaintiff  never 
owed  allegiance  to  our  government.  To  avoid  it  he 
would  be  put  to  a  special  replication,  by  which  he  must 
of  necessity  acknowledge  the  truth  of  the  plea,  and  set 
forth  circumstances  which  would  amount  to  a  recogni- 
tion of  his  never  having  been  a  party  in  our  social  com- 
pact. Much  of  the  difficulty  in  satisfying  the  mind  on 
this  subject  vanishes  upon  a  just  view  of  the  nature  of 
the  right  of  inheritance.  Gentlemen  have  argued  upon 
it  as  if  it  were  a  natural  and  perfect  right ;  whereas  it 
has  its  origin  in,  and  is  modified  to,  infinity  by  the  laws 
of  society,  in  exercise  of  the  right  of  territorial  juris- 
diction. To  be  entitled  to  inherit  in  the  state  of  Mary- 
land, a  right  should  be  made  out  under  the  laws  of  that 
state.  As  the  common  law,  which  is  the  law  of  Mary- 
land on  this  subject,  ^deprives  an  alien  generally  of 
the  right  of  inheriting,  it  is  incumbent  upon  the  plains 
tiff  to  establish  some  exception  in  favour  of  his  case. 
But  I  know  of  no  exception^  at  common  law,  which 
gives  the  right  to  inherit  distinctly  from  the  obligation 
of  allegiance,  espsting  either  in  fact  or  in  supposition  of 
law. 

Judgment  affirmed. 
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^  MOUNtZ  AND^  OTMEiRSr  v^.  fiODfiSON  AlW 

THOMi^SON. 

Qfiare,  whe-  THIS  was  a  Writ  of*  error  to'a  suppbsfed  ju^thekiVdf 
w*of  c'e^I  tTi<^  circuit  <iourt  of  the  district  of  Colu^biai  for  th<i 
town,  in  the  county  of  Washifigtohi,  between  Hodgs'oni  arid  Tbompi 
i2Sb?i  **^j,^  soti,  il>laintiffs,  and  Jacob  Mountz:;  John  MSuAtz  and 
josUee  orpeace^£F(er;tf ^  KnotvleSy  defendants. 

ef '*w«Sn*^      Hodgson  and  Thompson  had  recovered  judjpiferit'iii 
ton?    *         the  court  beloW,  at  December  term,  ISt^,  agairfst  Ja^ 
Whether  a  cob  Mountz  and  Gedrge  ReiniziL     6y  the  act  of  as- 
wHi  lie  to*the  scmbly  of  MFarylarid,  1791^  c.  6/.  entitled  **^  An  act  for 
refotai  of  the  regulating  tlie  mode  of  staying  txeduttortj  ahd  for  re- 
tr*'5tt»h**an  pealing  the  acts  of  assembly  therein  mentiotied,"  it  is 
exeeiition  up-  enacted,  that  no  execution  shall  issue  ujion  aiiy  jiidg- 
onmoUon?     naeQ^^  provided  the  person  or  persons  against  whom 
such  judgment  is  obtained,  s(hall  come  bbfbre  twojus' 
tices  of  the  peace  of  the  county^  where  such  person  or 
persons  shall  reside,  within  two  nionths  after  the  rendi- 
tion of  such  judgment,  and',  togeihti*  with  two  other 
persons,    such'  as  the  said  justices  shall  approve  of, 
confess  judgment  for  his  debt  atid  costs*  of  suit  adjudg- 
ed, with  stay  of  execution  for  six  months  th'ereaft(Br; 
which  confession  shall  be  ihade  in  manner  and  form 
^         following,  that  is  to  say, "  You  H.  M.,  A.  B;  and^  C.  D. 
do  confess  judgment  to  E.  F."  which  confession  shall 
*  325         be  signed  by  the  ♦justices  before  whoni  the  same  is 
made,  and  a  certificate  thereof  shall  Se  procured  under 
the  hands  of  the  said  justices,  and  such  certificate  shall 
be  a  sufficient  ^i^ffr«?rffa«  to  the  sheriff  to  y^iear  serv- 
ing execution  upon  the  body  or  goods  of  xStkz  ^person  so 
obtaining  such  certificate.     And  it  is  futther  enacted, 
that  the  justices  shall  return  the  confession  of  judg^ 
ment  to  the  clerk  of  the  court,  where  the  first  judgment 
was  rendered,  by  the  next  court  in  course,  to  be  en- 
tered on  record;  and  after  the  expiration  oif  the  time 
limited  in  such  confession,  it  shall  be  lawful  to  take  out 
execution  thereon,  without  a  scire  facias  or  any  other 
delay,  against  either  the  principal  or  the  security,  or  all 
or  either  of  them  for  such  judgment  so  confessed* 

According  to  the  provisions  of  this  act,  the  original 
defendant    Jacob    Mountz  (without    his   co-defendant 
6 
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George  Reiatzd)  went  before  Jobii  Ott  9^A   Daniel     Mount* 
Rein^tzel,  and,  together  wi^th  jHepry  Knowles  and  jfohn    uJ'^, 
JtfQVntz,  hU  sureti^v  ponfess^d  judgment  to  Hodgson     ,,   ^     r 
and  'Fhompson,  in  the  form  prescribed  by  the  s^ct  of  as- 
3eiiibily.     John  Ott  was  ^daiitted  tobe  a  justice  of  peace 
of  the  county  of  Washington,  but  Daniel  Reintzel  3igne4 
his  name  as  Mayor  of  Georgetown. 

By  the  act  of  assembly  of  Maryland, .  1 789,  c.  23.  in- 
corporating jthe  town  of  Georgetown,  it  is  enacted,  **  T.bat 
the  m»y.QT^  recorder  and  aldermen^'  ^^  shall  be  justices  of 
the  peace  within  the  said  town,  and  the  precincts  thereof," 
i^d  that  .each  of  them  ^^  shall  have  the  ^ame  jurisdiction 
as  tp  debta^  as  any  justice  of  the  peaqe  of  any  county  of 
.this  state  now  hath,  or  shall  htreajur huve^  by  law." 

After  the  expiration  of  the  six  months  mentioned  in 
8ie  confession  of  judgment,  a  co;.  aa.  was  issued  thereon 
againat  Jacob  Moqntz»  Henry  Knowles,  and  John 
Mcuntz,  upon  whjich  they  were  aU  taken,  and  on  the  re- 
turn ther;eoff  they  moved  to  quash  the  execution  \ 

1.  3ecfuse  the  confession  of  judgment  was  not  before 
two  jus^ces  of  peacjs  of  the  county  ;  and, 

%:  Becau^e  the  judgment  was  not  confessed  by  George 
Reintzelj  the  condefendaat  in  the  first  judgment. 

Itfiut  ,the  CQurjt  below  overruled  both  objections,  and         0  #26 
reiiujied  to  quash  the  execution ;  whereupon  the  defend* 
ants  took  a  bill  of  ^^ceptionsy  and  brought  their  writ  of 
crror# 

P^  S»  K^i  ^aud  MorseJIy  for  the  plaintiffs  in  error. 
As  to  the  .first  point,  cqntended,  that  (Daniel  Reintzel 
V>as  not  9  justice  of  peace  of  the  county^  but  only  of 
Gforgfitovm*  That  he  had  onjy  the  powers  necessary 
for  ^e  preservation  of  the  peace  in  th^t  town*  And 
even  if  he  had  power  within  the  town  to  receive  a  con- 
fession of  judgment,  it  did  not  appear  by  the  record  that 
this  ,Qo^sf»ipn  was  taken  in  the  town,  but  might  have 
been  l^jk^  e|j^iyl^^/:^9  in  which  case  his  act  would  be 
Vioid. 

Qn  tfie  ^ecp^d  fiointj  fhey  contended  that  all  the  defend- 
ants to  the  original  judgment  must  join  in  the  superset 
deaa.  The  words  of  the  act  are,  ^^  such  person  or  per- 
sona^^  theircby  implying  that  ijf  there  were  several  de^ 
fet\dantS9  all  must  join.  Suppose  there  should  be  five 
solvent  defendants  and  one  insolvent,  who  supersedes  the 
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• 

Mounts     judgment  with  two  sureties ;    the  plaintiff  cuinot  take 

Hodgson.    <>"^  execution  against  the  five,  until  the  expiration  of  the 

•  six  months.      If  execution  be  stayed  as  to  one,  it  is 

stayed  as  to  all.     The  execution  on  a  joint  judgment 

must  be  against  all;  it  must  follow  the  nature  of  the 

judgment. 

jfonesy  contra. 

This  is  an  ex  parte  proceed'^ng  by  the  debtor.  He 
chooses  the  magistrates  before  whom  he  will  confess  the 
judgment ;  he  is  estopped  to  deny  their  jurisdiction, 
after  be  has  had  the  benefit  of  the  delay.  ^  But  if  this  be 
an  error,  it  is  an  error  oifact  which  this  court  cannot 
correct.  It  is  a  question  of  fact,  whether  Daniel  Reint- 
zel  be  a  justice  of  peace  of  the  county*  He  has  signed 
his  name  as  maycr^  yet  he  may  also  be  a  justice  of  peace 
of  the  county.  They  might  as  well  assert  that  John  Ott 
is  not  a  justice  of  peace,  because  he  has  not  signed  his 
name  as  such.  There  is  no  such  office  as  that  of  a  jus- 
tice  of  peace  of  Georgetown.  It  is  to  be  presumed 
^  327  *that  the  confession  was  made  in  Georgetown,  as  the 
contrary  does  not  appear,  and  Mr.  Reintzel  signed  his 
name  in  his  oftcial  character  as  mayor  of  that  town. 

The  writ  of  error  complains  of  the  judgment  of  the 
two  justices,  not  of  that  of  the  circuit  court.  Or  rather 
the  error  which  they  assign  is  an  error  in  the  judgment 
of  the  justices,  and  not  in  the  judgment  of  the  court. 

The  confession  of  judgment  only  stays  the  service  of 
the  execution,  it  does  not  prevent  its  emanation.  The 
words  of  the  act  are,  that  it  shall  be  a  sufficient  superset 
deas  to  the  sheriff*  to  forbear  servhiff  execution*  The 
execution  may  issue  against  all,  but  shall  not  be  served 
upon  him  who  has  confessed  judgment  with  sureties. 

Morsellf  in  reply. 

The  judgment  confessed  before  the  justices,  by  being 
returned  to  the  office  of  the  clerk  of  the  circuit  court  and 
there  entered  of  record,  becomes  a  judgment  of  that 
court ;  otherwise  no  scire  facias  could  lie  to  revive  the 
judgment. 

The  act  of  assen>bly  makes  the  confession  of  the  se« 
cond  judgment  a  complete  supersedeas  to  the  first.  No 
execution  can  issue  on  the  first  judgment  after  confession 
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of  the  second*'    The  words  of  the  act  are  positive;  •*  No     ^«»nte 
execution  shall  iaaue^^  &c.  Hodgton. 

March'^^. 

\ 

Marshal!,  Ch.  J,  The  majority  of  the  court  is  of 
opinion  that  the  writ  of.error  must  be  quashed,  this  court 
not  haying  jurisdiction. 

The  refusal  of  the  court  below  to  qViash  the  execution 
.on  motion,  is  by  some  of  the  judges  supposed  not  to  be 
ajudgment  to  which  a  writ  of  error  will  lie.  ^Others  ^  338 
are  of  opinion  that  a  writ  of  error  will  lie  to  that  deci- 
sion of  the  court,  but  that  this  writ  of  error  is  not  to 
the  judgment  of  the  circuit  court,  but  to  that  of  the  jus- 
tices. 

Writ  of  *  error  quashed. 


BLAINE  V.  THE  SHIP  CHARLES  CARTER,  AND 
DONALD  AND  BURTON  AND  OTHERS,  CLAIM- 
ANTS. 

ERROR  to  the  circuit  court  for  the  district  of  Vir*    if  the  oWi- 

^^:«  Kf«  of  a  bou 

8?*****  tomry     bond 

BUdne  libelled  the  Aixp  Charles  Carter^  Belly  master,  viffer  the  ship  ' 
owned  by  M*Cawley,  upon  two  bottomty  bonds ;   one  Jii"*^^!^^ 
executed  in  London  by  Betly  the  master,  on  the  14th  of  withoat   m- 
Jidyi  1796,  and  payable  ten  days  after  the  arrival  of  the  S^^°f„d«e. 
ship  in  Virginia ;  the  odier  executed  on  the  27th  of  Oc-^  cutkmiare  ie« 
tober,  1796,  by  M*Cawley  the  owner,  in  Virginia,  where  Jjed  JP<>]J^^ 
he  resided,  and  payable  in  thirty  days  after  the  arrival  of  erediton,  the 
the  ship  in  Europe.    The  answer  of  M^Cawley  admitted  oWJgee   loset 
the  truth  of  all  the  allegations  of  the  libel ;  but  a  claim  \^  J^^^    "^ 
was  interposed  by  Donald  &  Burton^  creditors  of  M^Cav)* 
ley^  who  had,  on  the  30th  of  November,  1797,  obtained 
judgment  against  him,  and  at  whose  suit  the  marshal,  on 
the  30th  of  December,  in  the  same  year,  had  seized  the 
ship  in  execution  upon  several  writs  oijierifactasy  issued 
on  the  7th  of  the  ^ame  month,  from  the  circuit  court  for 
the  district  of  Virginia,  before  the  warrant  of  arrest  had 
issued  from  the  district  court,  upon  Blaine's  libel.    The 

Vol,  IV.  P  P 
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BUiiie       libel  was  filed  on  the  19th  of  January,  1798,  oil  ^fAaA 
Ship  ChAriet  ^^7  ^^  ^^^  warrant  to  arrest  the  ship  was  issued* 
Carter.  It  appeared  in  evidence,  that  the  first  bottomry  bond 

-  ^as  given  by  the  master  to  Blaine,  upon  the  first  voyage 

^  329,  ^    *to  London,  and  that  the  consideration  of  that  bond 
insisted  of  money  paid  to  take  up  a  prior  bottomry 
bond  given  to  one  Robertson,  and  of  money  paid  for 
seamen's  wages,  provisions,  repairs,  and  fitiUhing  the 
ship,  she  having  come  out  from  Virginia  in  a  rough  un- 
finished conditioB,  and  badly  provided  widi  sails  and' rig* 
gikig.    The  money  upon  this  bond  was  to  be  paid  withia 
ten  days  after  the  arrival  of  the  ship  in  Virginia.    She 
arrived  in  Virginia  on  the  28di  of  September,  in  the 
same  year  $  after  which  the  agent  of  Bkine  called  for  the 
discharge  of  the  bond,  but  on  failing  to  receive  the  mo* 
ney,  did  Hot  thii^k  it  necessary  to  arrest  the   vessel 
Blaine  was  a  very  large  creditor  of  M^Cawley,  over  and 
above  the  amount  of  the  bottomry  bonds,  ahd  was  au- 
thorized to  receive  the  freights  of  the  ship,  and  to  apply 
them  to  his  general'  account  current  with  lyf^CawIey. 
The  bond  of  the  27th  of  October,  179iS,  was  taken  in 
order  to  secure  ^advances  made  by  Blaine  to  M^Cawley 
to  enable  him  to  finish  the  ship  before  she  sailed  on  her 
first  voyage  in  March,  1796,  to  the  time  of  her  sailing, 
or  at  any  time  afterwards,  and  to  secure  Blaine  for  mo* 
ney  paid  by  him  to  discharge  tht-ee-  executions  which  had 
been  served  upon  the  ship.     Between  the  date  of  the 
first  bottomry  bond,  and  the  filing  of  the  libel,  the  ship 
made  two  voyages  from  England  to  America,  and  one 
from  America  to  England,  and  the  freights  were  received 
by  Blaine.      The  district  court  decreed  in  favour  of 
Blaine  for  the  whole  amount  of  the  first  bottomry  bond, 
and  for  so  much  of  the  other  as  appeared  to  have  been 
actually  advanced  for  necessaries  for  the  ship ;  but  the 
circuit  courtj  on  the  6th  of  December,  1799,  reversed  the 
decree,  and  dismissed  the  libel  with  costs*     Blaine  ap- 
pealed from  the  decree  of  the  circuit  court  to  this  court, 
but  the  appeal  was  at  that  time  dismissed  for  want  of  a 
statement  of  facts  made  in  the  court  below,  agreeably  to 
the  19th' section  of  the  jndidary  act  qt  1789,  c*  20* 
After  the  passing  of  the  act  of  congress  of  ddqfMarchf 
1803,  voL  6.  p.  315.  c.  93.  the  cause  was  brought  up 
again  by  writ  of  error,  and  was  now  argued  upofi  the 
evidence  contained  in  Uie  record* 
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C  Lee^  for  Ae  plaintiff  in  error.  .  ^^ 

The  hypothecaiion  in  Loi^don  was  a  legal  lien  upon  ShipcWlei 
the  ship,  and  no  circnmstance  had  occurred  to  deprive      ^*'^'^- 
^l^tiie  libellant  of  its  benefit.     Possession  of  the  vessel         4^330 
li^pothecated  b  never  delivered  to  the  obligee  of  a 
bottomry  bond;  sO'  that  no  inference  of  fraud  can  be 
4lrawn  from  the  fact,  that  the  possession  remained  with 
the  obligor ;  nor  was  there  any  rule  of  law  which  re- 
quired die  pbUgee  to  assert  his  lien  in  any  given  time.  ' 
This  lien  Was  prior  to  that  of  the  judgment  creditors. 

As  to  the  bond  of.Sfth  October,  IT97^  given  by  the 
owner  in  Virginia,  it  rests  upon  the  same  law  as  the 
bond  of  the  master.  An  owner  may  borrow  money, 
on  bottomry,  for  fitting  out  his  ship  for  a  voyage,  and 
hypothecate  the  ship  therefor.  Cro*  Jac.  309.  Sharp- 
ley  V.  Hurrelly  2  BU  Com*  458.  A  master,  if  part 
owner,  may  take  up  money  on  bottomry  to  the  value 
of  his  own  share,  in  places  where  the  owners  reside. 
2  Moiloyyb.  2i  c. 2.  s.  14.  and  15.  Hen^e  it  may  be  in- 
ferred that  any  other  owner  may  do  the  like.  If  the 
master  may  hypothecate  the  ship,  d  fortiori  may  the 
ownen  Park,  410.  The  execiftions  of  Donald  and 
Burton  were  void,  because  issued  within  ten  daysaftet 
the  judgments,  contrary  to  the  act  of  congress.  Vol. 
I.  p.  63.  s.  23. 

p.  J9.  Key,  for  the  defendants  in  ertSbr,  contended, 

1.  That  the  bonds  were  paid  off  by  the  receipt  of  the 
freights  which  ought  to  have  been  applied  to  that  pur- 
pose. 

2.  That  there  was  no  bottomiy  consideration  for  the         ' 
second  bond;  and, 

3.  That  the  bonds  were  fraudulently  held  up  by 
Bhtine,  to  give  a  false  credit  to  M^Cawley,  while  Blaine 
was  receiving  the  whole  benefit  of  the  vessel. 

1st.  With  regard  to  the  freights,  he  contended  that, 
as  there  was  no  application  at  the  time  of  the  receipt  of 
them,  a  toUOrt  ought  to  apply  them  to  t!he  discharge  of 
the  bottomry  bonds. 

2d.  That  as  Blaine  was  the  correspondent  of  M^Caw-  - 
ley,  and  his  creditor  to  a  large  amount,  and  the  consider- 
ation ^of  the  bonds  being  charged  in  account^  M^Cam*        *  331 
iey  vriA  at  all  events  personally  liable  for  the  moneys 
advanced,  and  therefore  these  moneys  did  not  run  the 
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BiaiM      rbk  of  the  voyage.    That  the  bottomiy  bond  of  27th 
flypChariet'  October,  1796,  was  pven  for  moneys  long  before  ad- 
ulter,     vanced,  and  to  be  advanced,  and  not  for  necessaries 

' w      advanced  upon  the  credit  of  this  security  on  the  ship. 

3d.  That  his  suifering  the  vessel  to  go  several  other 
voyages  after  the  bonds,  became  due,  was  either  evi- 
.dence  of  fraud,  or  of  a  wsdver  of  the  lien  on  the  vesseL 
It  was  absurd  to.  suppose  that  he  would  risk  the  money 
a  second  and  a  third  time  on  the  vessel,  without  a  new 
premium,  or  an  insurance.  It  is  probable  that  the  se- 
cond bond  was  intended  to  cover.the  vessel  durinjg  her 
winter's  stay  in  Virginia. 

If  the  executions  were  improperly  issued,  the  reme- 
dy was  to  move  to  quash  them  on  their  return.  Per- 
haps they  were  voidable,  but  they  were  not  void. 

March  8. 

Chase,  Jv(a)  delivered  the  6pinion  of  the  court. 

The  libel  in  this  case  was  filed  upoh  two  instruments 
of  writing  purporting  to  be  bottomry  bonds,  the  one 
executed  by  the  master  in  a  foreign  port,  the  other  by 
the  owner  in  a  port  of  the  state  of  Virginia,  in  which 
dtate  the  libel  was  filed. 

The  voyage  of  the  former  bond  terminated  in  Vir- 
ginia, and  the  vessel  has.  since  made  two  voyages* 
The  latter  instrument  was  on  a  voyage  which  termina- 
ted in  London,  and  the  vessel  has  since  made  a  voyage 
to  this  country.  Upon  her  return  here,  and  before  the 
warrant  of  the  admiralty  was  served,  the  executioni 
were  .  levied  upon  her  which  form  the  groundwork 
of  the  claim  interposed  by  Donald  and  Burton. 
^  333  *The  ship  has  been  sold  under  the  order  of  the  court 

belour,  and  the  question  is,  who  has  the  preferable 
claim  to  the  money  now  lying  in  the  marshal's  hands. 
On  the  validity  of  tiie  bond  of  the  master  there  can  foe 
no  question.  )t  is  acknowledged  by  xounsel  to  possess 
^}1  the  requisite's  pf  a  good  bottomry  bond.  But  it 
was  contended  that  it  was  satisfied  by  the  freights, 
which  It  appears  Blaine  was  in  the  receipt  of ;  and  if. 
not  tatisfiedf  was  fraudulently  upheld  to  the  prejudice 

{a)  Mfirthallf  Ch.  ^.  havine  decided  the  case  ia  the  circuit  eoufrt,  fUd 
R0|  j|ife  ftp  opioioii  l^ere.    Ctimngy  J.  n  as  alisent. 

Mm' 
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of  general  creditors.     In  addition  to  the  objections       i^y^ine 
taken  to  the  first  bond,  it  is  further  contended  against  shipCharies 
die  second,  that  it  wanted  a  su£Bcient  bottomry  consi-      Carter. 
-deration  in  part  or  in  the  whole.     The  court  think  it    """TT' 
unnecessary  to  give  a  particular  consideration  to  the 
several  objections  above  stated.     A  satisfactory  con- 
clusion on  the  rights  of  the  parties  may  be  drawn  from 
other  principles,  on  the  nature  and  effect  of  the  con- 
tract of  bottomry.  * 

A  bottomry  bond  made  by  the  master  vests  no  abso- 
lute indefeasible  interest  in   the  ship  on  which  it  is 
founded,  but  gives  a  claim  upon  her  which  may  be  en- 
forced with  all  the  expedition  and  efficiency  of  the  ad- 
miralty process.     This  rule  is  expressly  laid  down  in 
the  booki,  and  will  be  fou»d  consistent  with  the  prin- 
ciple of  the  civil  law,  upon  which  the  contract  of  bot- 
tomry is  held  to  give  a  claim  upon  the  ship.     In  the 
case  of  a  bottomry  bond  executed  by  an  owner  in  his 
own  place  of  residence,  the  same  reason  doesnotexist 
for  giving  an  implied  admiralty  claim  upon  the  bottom,  . 
for  ir  is  in  his  power  to  execute  an  express  transfer  or 
mortgage*     There  is  strong  reason  to  contend  that  this 
claim  or  privilege  shall  be  preferred  to  every  other  for 
the  voyage  on  w'hich  the  bottomry  is  founded,  except 
seamen's  wiages.     But  it  certainly  can  extend  no  fur- 
ther.    Had  the  warrant  of  the   admiralty  been  first 
served  upon  the  ship,  there  might  be  some  ground  to 
contend  that  this  court  ought  not  to  devejst  that  posses- 
sion in  favour  of  executions   served  at  a  subsec[)iient 
day,  at  least  to  the  prejudice  of  the  bond  executed  by 
the  master.     But  as  the  executions  in  this  case  were 
levied  before  the  service  of  the  warrant,  and  so  longf 
after  the  bonds  betame  due,  the  owners  of  the  ship 
had  lost  that  possession,  upon  which  alone  the  warrant 
of  the  admiralty  could  operate,  after  losing  the  right  of 
preference. 

,*Some  objections  have  been  made  to  the  validity  of  *  333 
these  executions,  on  the  ground  of  their  having  issued 
previous  to  the  day  on  which  by  law  they  ought  to  have 
issued.  On  this  point  the  court  will  give  no  opinion. 
If  irregular,  the  court  from  which  they  issued  ought  to 
have  been  moved  to  set  them  aside  ;  they  were  not  void, 
because  the  marshal  could  have  justified  under  them,  and 
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Blaise      if  voidable^  the  proper  means  of  destroying  their  efficacy 

Ship  ciuriet  ^^^^  *^^^  hteu  pursued* 
Carter.  The  decree  of  the  circuit  court  is  affirmed,  tad  the 

■  money  ordered  to  be  paid  over  to  the  excbutiob  cre- 

ditors. 


B.  in  Phi.  THE  UNITED  STATES  v.  GURNEY  AND  OTHERS. 

ladelpbia,  •  a- 

l^ed    to  pay  '     ,  ,        ^ 

to  A.'8  agent  THIS  case  was  certified  from  the  circuit  court  for  the 
170,000   guii-  district  of  Pennsylvania,  the  judges  of  that  court  beine 

dew  la    Am-   ,..,,.  .    .    -^  \  ^-  i^  ^l  l 

aterdam  on  divided  in  opinion  upon  the  question,  whether,  upon  the 
M**  h  *'  j^r state  of  the  pleadings,  the  judgment  ought  to  be  ren- 
^«*8ho^w°fail  dered  for  the  plaintiffs  ? 

ao  to  do,  then  It  was  an  action  brought  by  the  United  States  against 
the  *^^aiue  of  Gumey  and  others^  upon  a  bond  conditioned  to  comply 
the  fatd  gtiii-  with  a  certain  written  agreement  between  them  and  the 
«t7  of  «i*  secretary  of  the  treasury  of  the  United  States,  of  the 
€han^  eor-  same  date,  ^^  to  pay  the  st\m  of  500,000  guilders  at  Am- 
?TV*"  ^A*!*"  sterdam,"  *'  in  the  manner  and  form,  and  on  or  before 

delnniaattne    ,  •it  i  ^*  •       «  •  ■ 

time  demand  the  particular  days  and  times  m  the  said  agreement  men* 
of  payment  is  tioned ;  or  in  case  the  said  sums  shall  not  be  paid  as 
Sier%ith*da'  aforesaid,  at  either  of  the  said  places,  then  to  repay  to 
mages  at  20  the  United  States  the  value  of  the  said  500,000  guilders, 
^ev^mem^n-  ^t  the  rate  of  exchange  current  in  Philadelphia  at  the  time 
Iter  as  if  bills  demand  of  payment  is  made,  together  with  damageaat  20 
h  A  ^^hecu^  P^'^  ^^^^*  in'the  same  manner  as  if  bilk  of  exchange  had 
/irawn  for  the  been  drawn  for  the  said  sum,  and  they  had  been  returned 
^  334  protested  "^for  non-payment,  and  lawful  interest  for  any 
said  sum,  and  delay  of  payment  which  may  take  place  after  the  de« 

they  had  been  ^«  'j  "  ■ 

returned  pro-  *"**»"•  .  •  ^ 

iiestedfornon- '  After  Oyer  of  the  bond  and  condition,  the  defendants 
r w'fuu"itercst  ^^^  ^"^r^^  ^^e  written  agreement,  by  which,  in  considera-^ 
^r  any  delay  tion  of  205,000  dollars^  to'  be  immediately  advanced  to 

of      payment 

wliich  may  take  place  after  the  deroanfl.  B.  ]^ald  the  170,000  guildei*8  in  Amsterdam,  to 
tlie  agent  of  A.  on  the  l3th  of  May  instead  of  the  1st  of  March.  A  is  not  entitled  to  the 
20  per  ceiit.  tiamages,  bat  may,  in  a  'suit  npon  the  bond  civen  to  perform  the  eontract, 
recover  interest  on  the  170,000  guilders,  from  the  1st  of  March  to  (he  13th  of  May.  It 
is  not  a  good  plea  for  the  defendants  to  say  that  they  paid  the  170,000  gaildera  to  A.'i 
ngent,  fur  th^  use  of  j\,  at  Amstei'dan);  on  the  13ih  of  May^  Mrilhoat  trerriog  it  to  be 
iUe  whole  sum  tlven  due. 

6 
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Aeni  by  the  United  States,  the  defendants  agree  to  pay  T7ntted  Sutet 
to  tfie  bankers  of  the   United  States  at  Amsterdam     Qurney. 
500,000  guilders,  in  manner  following,  viz.   230,000 


gniklers  on  or  before  the  first  of  February;  170,000 
guilders  on  or  before  the  first  of  March ;  and  100,000 
gniiders  on  or  before  the  first  of  June,  1803 ;  and  in  case 
the  said  payment  shall  not  be' made  at  the  time^  and  in 
the  manner  aforesaid,  they  will  pay  to  the  United  States 
**  ^Oper  cent*  damages  for  their  non-compliance  with  this 
agreement^  for  the  whole  of  the  sum  so  agreed  to  be  paid, 
or  such  parts  thereof  as  they  shall  not  actually  pay  at  the 
timesj  {^ace  and  manner  aforesaid,  together  with  interest 
from  the  day  of  deniand  t>f  repayment  on  behalf  of  the 
United  States,^'  "  in  the  same  manne/  as  for  bills  of  ex- 
change returned  with  protest  for  non-payment*'^ 

The  defendants  then  pleaded,  that  on  the  1st  of  Fe- 
bruary, 1803,  they  paid  at  Amsterdam  to  WilUnk  &  Van 
Staphorst,  bankers  of  the  United  States,  to  and  for  the 
use  of  the  United  States,  the  said  230,000  guilders ;  and 
on  the  13th  of  May  the  said  170,OQO  guilders ;  and  on 
the  i6th  of  May  the  said  100,000  guilders,  in  the  said 
articles  of  agreement  mentioned ;  ^^  and  this  they  are 
ready  to  verify,"  &c.    , 

To  this  {dea  the  United  States  replied,  that  although 
the  defendants,  on  the  1st  February,  1803,  paid  to  the  ' 

said  Wiliittk  &  Van  Staphorst,  bankers  of  the  United 
States,  for  the  use  of  the.  United  States,  the  said  sum  of 
230,000  guilders,  in  the  said  articles  of  agreement  men-^ 
ttoried;  and  although  the  defendants,  on  the  said  13th 
of  May,  at  Amsterdam,  paid  to  the  said  Willink  &  Van 
Staphorst^  bankers  of  the  said  United  States,  to  and  for 
the  use  of  the  said  United  States,  the  sum  of  170,000 
guikUrs:  and  although  the  defendants,  at  Amsterdam, 
on  die  said  16th  of  M^y,  paid  to  the  said  Willink  &  Van 
Staphorst,  bankers  of  the  said  United  States,  to  and  Cor 
the  use  of  the  said  United  States,  the  further  sum  of 
*1<X)/XX>  guilders,  in  the.said  articles  of  agreement  men-        *  S2S 
tioned;  yet  the  said  United  States  deny  that  the  said  last- 
mentioned  sum  of  170,000  guilders,  so  as  aforesaid  paid 
by  the  defendants  to  the  said  Willink  &  Van  Staphorst,  , 
bankers  of  the  United  States  at  Amsterdam,  on  the  said 
1 3th  of  May,  was,  by  the  United  States,  accepted^  received 
and  Mowed  in  payment  and  satisfaction  of  the  said  sum 
of  170,000  guilders,  which,  by  the  said  agreement,  the 
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United  sutet  defendants  were  bound  -to  pay  on  or  before  the  Ist  of 
Ganiey.  March,  1 803,  and  this  the  said  United  States  pray  mtiy  bc: 
■'  inquired  of  by  the  country.  -  And  the  said  United  States 
in  fact  say^  that  the  defendants  did  not' pay,  or  cause  to 
be  paid,  to  the  said  Wiiiink  &  Van  Staphorst,  bankers  of 
the  United  States  at  Amsterdam,  to  and  for  the  use  of 
the  said  United  States*  the  said  sum  of  170,000  guilders, 
in  the  said  articles  of  agreement  mentioned,  on  or  before 
the  said  1st  day  of  March,  1803,  being  the  timepre- 
scribed  by  the  said  articles  of  agreement  for  payment  of 
the  same«f 

Nor  have  the  defendants  at  any  time  since  the  1st  of 
March,  1803,  paid  to  the  United  States  20  j^^  cent,  dch 
maffes  for  their  non-compliance  with  the  said  agreement 
for  the  payment  of  the  said  sum  of  1 70,000  guilders, 
part  of  the  said  sum  of  500,000  guilders  in  the  said 
agreement  mentioned,  to  the  said  WiUink  &  Van  Stap- 
horst, bankers  of  the  said  United  States  at  Amsterdam, 
to  and  for  the  use  of  the  said  United  States,  on  the  1st 
of  March,  1803,  together  with  interest  from  the  day  of 
demand  of  repayment  on  behalf  of  the  United  States, 
in  the  same  manner  as  for  bills  of  exchange  rc;tumed  widi 
protest  for  non-payment,  although  afterwards,  viz*  on 
the,  14th  of  June,  1803,  at  Philadelphia,  demand  of  re* 
payment  of  the  said  sum  of  170,000  guilderSy  together 
with  the  said  20  per  cent,  damages, -was  made  on  behalf 
of  the  said  United  States,  by  Albert  Gallatin,  secretary 
'  of  the  treasury  of  the  United  States,  from  the  defend- 
ants, but  to  pay  the  aforesaid  sum  of  1 70^000  guilders, 
together  with  20/'er  cent,  daoiages,  and  interest  on  any  part 
or  parcel  thereof,  to  the  said  Uiuted  States,  the  detendstfitft 
have  hitherto  refused,  and  still  refuse,  contrary  to  the 
form  and  effect  of  the  said  condition  of  the  said  writing 
obligatory,  and  the  agreement  therein  referred  to,,  and  in 
•  336  the  plea  set^  ♦forth,  and  this  the  said  United  States  are 
ready  to  verify ^  wherefore  they  pray  judgment,  &c» 
^  To  this  replication  the  defendants  demurred  specially* 

1st.  For  duplicity.         * 

2d.  Because  they  could  not  take  issue  on  the  replica- 
tion without  a  departure  from  their  plea;  and, 

3d.  Because  the  United  States  have,  by  their  replica- 
tion,^ Endeavoured  to  put  in  issue  matters  foreign  and  irre* 
lative  to  said  plea. 


1 
^1 
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1^8  tjjemurrer  wiw  joio^d  on  *e  parit  of  ^e  Unit^  ^^^^  s**'^ 

iE.  TUghmmn^  for  the  4efeiK]da|;3)  and  ia  &upppit  of  ifae 
d^mwrer* 

Tbtt  repUcation  i$  ckarljr  double;  U  gr«t  denies  that 
the  ITOtQQO  guilders,  paid  on  tbe  ;l<3di  of  May,  w^r«;  re^ 
ceiv«dt»F  the  Uuited  States  in  satisfaction  of  die  170^000 
guUders  d.u^  on  the  Ist  of  March,  and  theo,  fjfttr  cot^ 
chiding  $p  the  country^  goes  on  with  a  new  averment  that 
the  defendants  did  not  pny  the  12^0,000  guilders  on  the 
1st  of  March  ;  and  again  further  avers,  that  the  defend- 
ants did  not  pay  the  United  States  the  20  p€r  cenU  da*- 
mages  for  failing  to  coolly  with  the  agreeovent;  and 
again^  that  the  defendants  did  not  repay  to  the  United 
States  the  170,000  guilders,. with  20  per  cent,  dama^ 

ges,  &€• 

A  plaintiff  cannot  reply  two  sepsqrate  matters*  5  Bac^ 
Jibr.  45 7.  GwSlin^s  edition. 

The  replication  confesses  the  payment,  bjut  does  not 

avoid  at*  • 

Even  if  the  plea  were  bad  in  form,  which  is  not  ^- 
mitted,  yet  as  payment  is  acknowledged  by  the  replication 
at  a  time  when  no  mpre  w^  due  than  was  paid,  the  Uni- 
ted Stat€3  cannot  recove;-. 

^If  the  defendant  pleads  a  bad  pleat  and  the  plaintiiF       ^  337 
shows  in  his  replication  that  he  has  no  icause  of  action, 
the  Judgment  mtist  be  for  the  defendant     2  Id*  Raym. 
IQga     Hob.  12S.     8  Co.  120.  b.  133.  b. 

If,  then,  we  show  that  on  the  1 7th  of  May  the  United 
States  were  not  entitled  under  the  contract  to  more 
Aan  X7QfiO0  guilders.,  they  cannot  recover  in  this  ac- 
tion. '         , 

The  object  of  the  United  States  wa3  to  have  the  nxo- 
My  paid  in  Amsterdam.  The  20  per  cent,  was  xSa^ 
stipulated  damages  for  not  paying  the  money  in  that 
place.  By  referring  to  the  law  respecting  bills  of  e»- 
chan^,  the  parties  meant  to  be  governed  hy  that  law  ; 
and  by  stipulating  for  interest  in  a  certain  event  only, 
they  are  to  be  understood  as  not  claiming  it  in  any 
other xase.  By  the  law  of  Pennsylvania  respecting  fo-  ,  ' 
reign  bills  of  exchange  drawn  in  that  state,  and  return- 
ed under  protest,  the  principal  sum  is  to  he  repaid  in 
Pmm^^rwly  with  20  per  cent,  advance  thereon.     If 

Vol.  IV.  Qq 
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United  Stitei  the  principal  sum  cannot  be  claimed,  the  advance  there' 
Gornej.  ^^  cannot  be  claimed.  It  is  an  incident  to  the  princi- 
— -— —  pal,  and  cannot  be  demanded  without  the  principal* 
If  a  bill  be  protested  for  non-payment,  but  the  acceptor 
afterwards  pay  it,  and  the  holder  receives  the  mon^y 
in  the  place  where  it  onght  to  be  paid,  he  cannot  after- 
wards come  upon  the  drawer  for  damages,  re-exchange, 
&c«  By  receiving  the  money  he  waives  the  objection 
to  the  time  of  payment.  The  20  per  cent,  damages 
are  the  price  of  the  risk,  trouble  and  expense  of  trans- 
portatibn  of  the  money.  If  the  defendants  have  ac- 
tually transported  the  money,  and  the  plaintiffs  have  re- 
ceived it  at  the  place  appointed, « they  are  not  entitled 
to  be  repaid  the  expense  of  th)e  transportation ;  and  to 
charge  the  defendants  with  that  expense  now,  would 
be  to  charge  theni  twice. 

The  meaning  of  the  agreement  is,  that  if  the  United 
States  are  obliged  to  receive  their  money  in  this  coun- 
try, they  shall  receive  the  twenty  per  c^n^  ^advance 
thereon ;  if,  therefore,  they  have  no  right  to  demand 
repayment  of  the  money  in  this  country^  they  have  no 
right  to  the  20  fer  cent*  After  having  received  the 
principal  sum  in  Amsterdam,  they  clearly  have  no  right 
to  demand  payment  of  it  here.     By  the  non-payment 

*  S38  at  the  *dayy  the  United  States  had  only  an  inchoate 
right  to  the  20  per  cent.  They  might  have  refused  to 
receive  the  1 70,000  guilders  afterwards  in  Holland,  and 
insisted  on  their  right  to  repayment  of  the  money  in 
Amesica*  But  they  did  not,  and  actually  received  the 
money  in  Holland,  before  any  demand  on  the  defend- 
ants in  America.  The  liquidated  damages  can  be  re- 
covered only  in  the  case  specified  by  the  parties  in 
their  contract ;  and  this  is  upon  demand  of  payment  in 
America,  of  the  value  of  the  sum  remaining'  unpaid  in 
Europe  at  the  time^of  the  demand.  The  cond^ition  of 
the  bond  is  **  to  rrpay  to  the  United  States  tlie  value 
of  the  said  500,000  guilders^  at  the  rate  of  exchange 
current  in  Philadelphia  at  the  time  demand  of  pay Tnent 
is  made,  together  with  damages  at  the  rate  of  20  per 
cenUy^  &c.  The  damages  could  only  be  demanded, 
and  were  only  to  be  paid,  "^Uogether  wiM'*  the  princi- 
pal. If  the  plaintiffs  had  no  right  to  demand  payment 
of  the  principal,  they  had  no  right  to  demand  payment 
of  the  damages.     By  the  terms  of  the  contract,  interest 
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tDuM  only  be  demanded  from  the  time  of  demand  of  United  suui 
rq>ayment  on  behalf  of  the  United  States,  the  United      Gitniej. 
States  having  a  right  to  demand  snch  repayment.  " 

*'*'  Advance*^  and  ^^intereat^^  are  relative  terms ;  they 
must  refer  to  a  j^rtncfj^a/ ««m.     If  there  be.no  principal 
sum  due,  there  can  be  no  advance  nor  interest  thereon*^ 
/The  liquidated  damages  were  the  damages  for  the 
entire  breach  of  the  contract  on  the  part  of.  the  de- 
fendants,  in  failing  to  pay  altogether  in  Amsterdam ; 
not  for  a  mere  delay  of  payment  for  a  few  days.     Ac-  \ 
cording  to  the.  construction  which  tlie  United   States 
contend  for,  they  would  be  entitled  to  20  per  cent,  da- 
mages, even  if  they  had  received  the  170,000  guilders 
on  the  2d  of  March.  Such  a  construction  would  make 
the  contract  highly  penal,  and  therefore  is  to  be  avoid-  ' 
ed,  if  possible.     Doug',  504. 

In  the  case  of  Peter  Blight,  a  bankrupt,  his  bills  on 
£iirope  were  protested  for  non-payment :  after  protest 
the  holder  received  the  principal  money,  and  sent  the 
bills  back  to  Pennsylvania,  duly  protested,  and  with  le- 
gal notice,  in  or<ler  to  recover  the  20  per  cent,  damages 
«out  /of  Blight's  estate*  But  the  commissioners  re-  *  3^9 
jected  the  claim,  after  full  argument.  We  consider 
this  as  a  very  respectable  authority,  as  the  commission- 
ers were  gentlemen  of  good  legal  and  commercial  in- 
formation, a^d  of  sound  judgmenti 

Rodney^  (Attorney-General,)  contra* 

The  rule  upon  demurrers  is  to  go  back  to  the  first* 
fault.     If  our  replication  is  bad,  their  plea  is  bad  also. 
The  defendants  could  only  plead  paymept  at  or  before  ^' 

the  day*  'I  his  is  not  a  bond  within  the  statute  ofAnne^ 
the  payment  of  which  ajier  the  day  may  be  pleaded. 
It  is  a  bond  to  perform  covenants. 

But  if  payment  after  the  day  might  be  pleaded  under 
the  sutute,  yet  it  must  be  pleaded  as  payment  of  the 
principal  sum  with  all  interest  then  due  thereon.  2  Bl. 
1106*  Perkins  v.  Kenton.  1  Atk.  251.  Esp.  N.  P.  264. 
Pleader's  Assistant^  360* 

llie  plea  do»s  not  aver  that  Willink  &  Van  Stap- 
horst  were  agents  of  the  United  States  to  receive  the 
money  aJier  the  dsiy.  • 

The  demurrer  admits  the  truth  of  the  replication^ 
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^^  which  tftftCes  that  the  Unh«cl  States  did  not  rteeitc  di^ 
G«r]^.     ITOfiOO  guikkfA  in  taniAlaccion,  &c« 
—     ■         At  all  events,  the  Uiihed  Sutet  were  entitled  to  m- 
ttrest  01^  the  170,00a  guilders  it'rom  the  1st  of  March 
to  the  ISth  of  Msty^ 

The  agreement  does  not  require  notice  of  non-pay- 
ment, aia^,  all  the  forms  idff  protest^  &€«  A  demMd  is 
only  required  to  entitle  the  Unked  States  to  interest 
on  the  StOfier  cent* 

.  The  plea  is  to  be  considered  as  three  pleaa,  and  there- 
fore the  United  Stales  were  obliged  to  make  three  re«> 
pikatioas. 

The  statute  of  Wittiam  allowa  a  plaintiff  to  reply  as 
many  breaches  as  he  thinks  proper.  1  'Fidffs  Prm* 
637*     BuU.  N.  P.  163.     2  Sira.  994. 

♦  340  *Rawk^  m  reply. 

The  question  is,  whether,  on  the  wnole  record,  ^ 
United  States  are  entitled,  to  recorer. 

The  contract  is,  that  the  parties  should  stand  in  the 
relation  of  drawers  and  payees  of  a  bill  of  eicchaoge. 
The  contract  was  made  at  Philadelphia,  and  must  be 
governed  by  the  laws  of  Pennsykvaaia ;  and  under 
those  laws  the  ^O  per  cenU  cannot  be  recovered  until 
die  bill  be  returned.  If  the  defendaorts  had  drawn  a 
bill  payable  on  the  1st  of  March,  and  it  had  then  been 
protested,  but  afterwards,  on  the  13th  of  May,  taken 
up  by  the  acceptor^  It  could  never  have  been  returned 
by  the  payees  |  and,  consequently4  the  20  per  cerU*  da- 
mages could  not  have  been  reeovered. 

It  was  not  necessary  fev  the  defendants  to  aver  in 
their  plea  that  Willink  &  Van  Staphorst  had  9mh^ 
rity  to  receive  the  money;  it  ia  averred  by  the 
plea,  and  admitted  by  the  feplieation^  that  the  Aonqi 
was  paid  by  the  defendants  to  Willink  &  Van  Ssap- 
hoTst^  banJkefs  of  the  United  Stai€$^^  to  and  fov  the  use 
of  the  United  States.  It  is,  therefore^  admitted  so  be  a 
payment  to  the  Unite4  States  as  nittch  as  if  k  Imd  been 
so  expressed.  .  ' 

If  no  interest  was  due  on  the  f  3th  of  Marf,  it  was 
not  necessary  in  the  plea  to  aver  payment  cff  interest. 

The  bond  is  virtually  for  payment  of  a  sum  less  thsm 
the  penalty ;  and,  therefore,  withi»  die  siatnM  which 
authorizes  a  plea  of  payment  after  the  day. 
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It  was  not  necessary  to  plead  that  it  was  received  in  United  states 
satisfaction.     That  is  a  fact  for  the  consideration  of  the     qJ' 
jury  on  the  pka  of  payment.     The  demurrer  does  not  ' 

admit  the  fact  that  it  was  not  received  in  satisfaction,  - 
for  the  demurrer  admits  nothing  but  what  is  well  plead- 
ed; and  to  a  plea  of  payment  it  is  a  biid  replication  to 
say  that  the   money  was  not  received  in  satisfaction. 
Pkader^s  Asshtantj  S60.    Burr.  945.    Stra.  691. 
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Marshall,  Ch.  Jt  delivered  the  opinion  of  the  court 
as  folloiws,  viz. 

This  case  eomes  on  upon  a  special  demurrer  to  a  re* 
plication  filed  by  the  plaintiffs  to  a  plea  of  payment 
after  the  day.  The  refAication  is  double,  and  conse- 
qnendy  ill.  But  it  H  a  known  rule  that  a  demurrer 
brings  all  the  pleadings  before  the  court ;  in  conse- 
quence of  whicn,  judgment  must  be  rendered  against 
him  who  has  committed  the  first  fault ;  or,  which  will 
most  generally  produce  the  same  result,  for  him  who, 
upon  the  whole  record,  shall  appear  to  bC'  entitled  to 
their  judgment.  It  therefore  becomes  necessary  to 
examine  the  plea  of  the  defendants.  By  their  agree- 
Mieat  with  the  secretary  of  the  treasury,  they  were 
bound  to  pay  to  the  bankers  of  the  United  States  in 
Amsterdam  the  sum  of  500,000  guilders  in  the  fol- 
lowing manner,  viz.  230,000  guilders  on  or  before  the 
first  day  of  February;  170,000  guilders ' on  or  before 
tfce  first  day  of  March ;  and  the  remaining  100,000 
gutldera  on  or  before  the  first  day  of  June,  in  the  year 
1803.  The  first  payment  was  made  on  the  day,  and 
the  last  before  the  day,  but  the  second  payment  was 
iiUKle  on  the  thirteenth  day  of  May,  instead  of  the  first 
day  of  March.  On  the  effect  of  this  payment,  the 
whole  case  depends* 

The  defendants  plead  that  they  did,  on  the  ISth  day 
of  May,  at  Amsterdam,  pay  t^  the  bankers  of  the  Uni- 
ted States,  for  the  use  of  the  United  States,  the  sum  of 
170^000  guilders.  The  replication  admits  this  pay- 
ment as  ^aded,  but  denies  th<it  it  was  accepted,  re- 
ceived atid  allowed  by  the  United  States  in  payment 
and  satisfaction  of  the  same  sum  which  was  payable  on 
the  first  of  March.    The  replication  proceeds  to  aver 
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Unite*!  States  that  the  said  8um  of  If 0,000  guilders  was  ndt  paid  on 
Garncy.      ^^^  ^^^^  ^^7  ^^  March,  nor  had  the  defeixiants  paid  the 
-— —     damages  of  20f^er  cent,  which  were  stipulated,  in  case 
of  failure  to  pay  on  the  day. 

The  fact  upon  these  pleadings  appears  to  be,  that  the 
payment  was  received  by  the  United  States  without 
H  o^Q         stny  ^stipulation  respecting  the  effect  of  that  receipt, 
upon  their  agreement  with  the  defendants.     If  pay- 
ment to  the  bankers  of  the  United  States,  the  persons 
to  whom^by  agreement  the  money  was  to  be  paid,  was 
not  payment  to  the  United  States,  it  would  not  be  a 
payment  to  the  use  of  the  United  States,  which  the 
plea  avers,^  and  the  replication  in  terms  admits:     In 
such  case  the  replication,  instead  of  averring  that  this 
sum  was  not  accepted  in  satisfaction  of  the  same  sum 
payable  at  an  earlier  day,  would  have  averred,  and 
ought  to  have  averred,  that  it  was  not  accepted  at  all, 
and  was  not  a  payment  to  the  use  of  the  United  States, 
in  which  case,  instead  of  a  special  replication,  issue 
might  have  been  tendered  on  the  plea.     The  court, 
then,*  understands  the  fact  as  stated  in  the  pleadings  to 
be,  diat  the  money  was  received  without  any  agree- 
ment whatever,  and  the  law  must  determine  the  effect 
of  such  a  payment. 

The  payment  made  to  the  bankers  in  Amsterdam 
being,  then,  an  actual  payment  to  the  United  States,  the 
inquiry  is,  whether  it  was  such  a  payment,  and  is  so 
pleaded,  as  to  bar  this  action. 

It  is  admitted  that  the  statute  of  Anne^  whith  allows 
payment  after  the  day  to  be  {)leaded,  is  in  force  in 
Pennsylvania,  but  it  is  contended  that  this  bond  is  not 
within  that  statute ;  or,  if  it  is,  that  this  plea  is  not 
good  under  it. 

If  this  be  a  bond  within  the  statute  of  Anne^  pn  which 
the  court  gives  no  opinion,  yet  by  that  statute,  the  pay- 
ment must  be  of  the  whole  sum  actually  due,  or  the 
action  for  the  penalty  is  not  barred* 

In  this  case  the  sum'  due  on  the  first  of  March  was 
paid  on  the  13th  of  May,  without  interest  or  damages. 

By  the  United  States  it  is  contended,  that  damages 
at  the  rate  of  %0  per  centum  on  the  sum  of  170,000 
guilders  were  then  due;  by  the  defendants  it  is  contend- 
ed that  no  interest  was  due.  ^ 
♦  343  *The  words  of  the  contract  to  which  each  party  re- 
fers, are  not  precisely  the  same  in  the  condition  of  the 
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bond  and  in  the  ^articles  of  agreement  which  are  refer-  United  States 
red  to  by  the  bond.     There  is  ho  contradiction  between     curney. 

them ;  but  there  is  a  variance  in  this,  that  the  condi*     ^   " 

tion  of  the  bond  expresses  more  fully  than  the  articles 
the  idea  of  the  parties,,  that  in  case  of  failure  to  per- 
form the  contract  at  Amsterdam,  the  demand  for  pay- 
ment was  to  be  made  in  Philadelphia.  The  words  of 
the  condition  are,  ^^  or  in  case  the  said  sums  shall  not 
be  paid  as  aforesaid,  then  to  repay  to  the  United  States 
the -value  of  the  said  500,000  guilders,  at  the  rate  of 
exchange  current  in  Philadelphia  at  the  time  demand  of 
payment  is  made,  together  with  damages  at  the  rate  of 
20  per  cent*  in  the  same  manner  as  if  bills  of  exchange 
had  been  drawn  for  the  said  sum,  and  they  had  been 
returned  protested  for  non-payment,  and  lawful  inte» 
rest  for  any  delay  of  payment  that  may  take  place  af- 
ter the  demand." 

The  defendants  we/e  merchants  residing  and  carry- 
ing on  trade  in  Philadelphia,  in  which  place  the  con* 
tract  was  made,  and  by  the  law  of  the  state,  bills  of 
exchange  returned  unpaid  under  protest  are  liable  to 
20  per  cent*  damages.  It  is  sufficiently  obvious,  from  ' 
these  circumstances,  and  from  the  words  of  the  condi- 
tion, that  the  parties  contemplated  a  repayment  in 
Philadelphia  in  the  event  of  non-payment  in  Amster- 
dam. 

It  is  contended  by  the  plaintiffs  that,  the  instant  the 
failure  to  pay  the  1 70,000  guilders  on  the  first  of  March 
had  taken  place,  a  full  and  complete  right  to  the  stipu- 
lated damages  was  vested  in  the  United  States,  without 
any  further  act  on  their  part ;  and  that  a  payment  of 
the  principal  sum  on  the  succeeding  day  would  not 
have  relieved  the  defendants  front  those  damages. 

.  In  this  opinion  the  court  does  not  concur  with  the 
cocmsel  for  the  United  States. 

Contracts  are  always  to  be  construed  with  a  view  to 
the  real  intention  of  the  parties.  In  this  contract,  the 
object  of  the  United  States  was  to  remit  to  their  bank- 
ers in  Amsterdam  a  sum  of  money,  for  which  they  had 
^occasion  in  Europe.  The  heavy  damages  to  be  in-  ^3^44 
curr^d  by  the  defendants  in  the  event  of  their  failing 
to  inake  their  stipulated  payments  in  Amsterdam,  were 
considered  as  a  compensation  for  the  disappointments 
produced  by  the  non-payment  of  the  money  at  that 
place  in   such  time  as  to  answer  the  purposes  of  the 
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United  8«itei  coBtTtct*  Whether  payment  at  the  aasne  place  M  m 
Q^^  subsequent  day  wcmkl  aiHwer  these  purposes,  was  £m: 
«— «--i-  the  United  States  to  determine.  They  migiht  aoeept 
it,  or  they  might  reject  it,  and  daim  vhattver  die  law 
of  their  contract  would  give  them.  In  the  ev-est  of 
non-payment  m  Amsterdam  at  th«  tim«t  stipulated, 
the  defendants  are  to  repay  to  the  United  States  the 
value  of  the  guii)ders  diey  shall  have  failed  to  pay  km 
Amsterdam,  *>  at  the  rate  of  exchange  eurreot  m  Phi* 
ladf^lphia  at  the  time  demand  of  pavment  Is  made,  u^ 

Sther  with  damages  at  the  rate  of  20  ffer  cent.^*  The 
ir  interpretation  of  this  agreement  is,  that  the  de* 
mand  is  to  be  made  in  Philadelphia,  that  the  mondy  is 
to  be  repaid  in  Philadelphia,  and  that  the  damages  are 
upon  the  money  there  to  be  repaid^  Had  a  part  of  the 
sum  of  170,000  guilders  bc^n  paid  on  the  first  of 
March,  it  will  scarcely  be  contended  that  damages 
would  have  accrued  on  that  part.  A  repaymeitt  of  it 
could  not  have  been  demandable  in  Philadelphia*  It 
appears  to  the  court  that  the  acceptance  of  any  part  of 
the  sum  due  in  Amsterdam  on  a  subsequent  day,  is  a 
waiver  of  the  claim  to  damages,  m  Philadelphia,  on  the 
aum  so  accepted,  for  that  sum  cannot  be  demanded  in 
Philadelphia. 

This  reasoning,  to  which  the  majority  ef  the  court 
would  strongly  incline,  from  the  nature  and  circnm* 
stances  of  the  contract,  derives  much  additional  force 
from  the  reference  to  blOs  of  exchange*  The  repays 
ment  of  the  value  c^  the  guilders  **  at  the  rate  of  exr 
diange  current  in  Philadelphia  at  the  time  demand  of 
payment  is  made,  together  with  damages  at  the  rate  of 
^Oper  cent.*^  is  to  be  made  ^  in  the  same  manner  as  if 
bills  of  exchange  had  been  drawn  for  the  aaid  sim, 
and  they  had  been  resumed  protested  for  uoii;^y- 
ment." 

Why  is  this  reference  made  to  biUs  of  exchange? 
^  345  ^The  stipcdation  that  damages  at  the  rate  of  Mpftr 

centum  should  be  incurred  on  those  sums  wUbcb  the  de^ 
fendants  might  fail  to  pay  at  the  time  and  place  mentaoaed 
in  their  contract,  did  not  require  it  unless  the  law  of  biSs 
of  exchange  was  either  to  explain  or  to  give  validity  to 
that  stipulation*  To  a  majority  of  the  court  it  is  satis- 
factory evidence  that  the  parties  intended  this  ^onti^^t^ 
if  not  as  a  complete  substitute  for  bills  of  exchange,  tp 
operate  between  themselves  as  if  bills  had  been  drawn* 
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Tbc  law  of  Pennsylvania  regulating  bills  of  exchange  ^«"*«^  States 
wa»  well  understood*    If  those  drawn  on  any  part  of     Gurney. 

Europe  are  returned  back  unpaid  with  a  legal  protest,     '"  ** 

the  drawers  and  endorsers  are  subjected  to  damages  at 
the  rate  of  20  per  centum.     But  the  Vight  to  these  dama- 
ges is  not  complete  until  the  bill  be  returned  back  under 
protest*    Till  then  they  are  not  demandahle.     Conse* 
quendy,  payment  before  the  bill  returns  does  away  the 
right  to  demand  them.     By  rec^ving  payment,  the 
holder  waives  his  right  to  damages.     The  express  refer- 
ence to  bills  which  is  made  in  this  contract,  and  the 
terms  in  which  that  reference  is  made,  being  considered 
by  the  majority  of  the  court  as  explanatory  of  the  inten^* 
tion  of- the  parties  that  the  right  to  damages  should  be 
put  on  the  same  footing  as  if  bills  had  been  drawn,  form 
an  additional  reason  for  their  opinion  that  an  acceptance 
in  Amsterdam  after  the  day,  before  a  demand  in  Phila* 
delphia,  amounts  to  a  waiver  of  any  right  the  United 
States  might  otherwise,  perhaps,  have  had  to  demand  the 
stipulated  damages. 

But  whether  the  sum  agreed  to  be  paid  as  a  compensa* 
tion  for  a  failure  to  pay  at  the  time  and  place  mentioned 
in  the  contract,  be  considered  merely  as  a  penalty,  or  as 
stipulated  damages,  of  which  the  law  will  coerce  the  pay* 
ment,  a  forfeiture  took  place  on  the  non-performance  of 
the  condition  of  the  bond,  and  aright  to  something  more 
than  that  condition  vested  immediately  io  the  obligees. 
If  the  reservation  of  damages  in  the  condition  of  the 
bond  is  in  law  only  a  double  penalty,  then  interest  is  the 
legal  compensation  for  this  breach  of  the  covenant  con- 
tained in  the  condition  of  the  bond.     If  it  be  even  of 
the  character  given  to  it  by  both  parties  in  argument,  the 
amount  of  damages  settled  by  the  parties  themselves,  the 
majority  of  the  court  *is  not  satisfied,  that  in  waiving        s^  34^^ 
those  damages  the  obligee  has,  without  any  agreement  on 
the  subject,  relinquished  that  right  to  interest  which  is  at- 
tached to  all  contracts  for  the  payment  of  money,  which 
is  only  displaced  by  the  agreement  to  receive  a  larger 
sum  in  damages,  and  which  a  mere  tacit  implied  waiver 
of  those  stipulated  damages  might  reinstate.     The  ma- 
jority of  the  court,  therefore,  is  of  opinion,  that  under 
the  circumstances  which  have  taken  place,  the  United 
States  ought  to  receive,  under  this  contract,  interest  on 

Vol.  IV.  Rr 
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United  sutet  ^hc  sum  of  170,000  guilders,  from  the  first  of  March, 

Garney.     the  day  on  which  that  sum  ought  to  have  been  paid^  until 

■     the  thirteenth  of  May,  the  day  on  which  it  was  actually 

paid.    Judgment,  therefore,  on  the  pleadings,  must  be 

rendered  for  the  pl&intiffs* 

By  the  26th  section  of  the  judicial  act,  it  is  directed, 
that  in  cases  of  this  description  the  court  shall  render 
**  judgment  for  so  much  as  is  due  according  to  equity. 
And  when  the  sunj  for  which  judgment  should  be  ren- 
dered is  uncertain,  the  same  shall,  if  either  of  the  par- 
ties request  it,  be  assessed  by  a  juiy." 

In  this  case  it  is  the  opinion  of  the  majority  of  the 
court,  that  judgment  ought  to  be  rendered  for  so  much 
as  remains  due  of  the  sum  of  170,000  guilders,  calcu- 
lating interest  thereon  from  the  first  of  March  in  the 
year  1803,  and  if  either  of  the  parties  request  it,  that  a 
jury  be  empannelled  to  ascertain  the  value  of  this  sun 
in  the  money  of  the  United  States. 
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•PEISCH  AND  OTHERS  v.  WARE  AND  OTHERS, 
AND  THE  UNITED  STATES  v.  THE  CARGO  OF 
THE  SHIP  FAVOURITE- 


Wine  and  THESE  cases  were  appeals  from  the  circuit  court  for^ 
^m\  ^ck  *®  district  of  Delaware.  Petsch  and  others,  owners  of 
and  landed,  the  ship  Fovourite  and  her  cargo,  libelled  Ware  and 
to*  forf'lt^**  others  in  the  district  court,  for  the  possession  of  certain 
beeaoie  un-  goods,  part  of  that  cargo,  which  the  latter  had  saved 
aeoompanied    from  the  ship,  which  had  been  wrecked  in  the  Delaware 

with   aaoh       •n  *^ 

jnacksandcer-  ^'^y. 

tifieatjM  aa  are  The  cargo  consisted  principally  of  wine,  brandy,  cor* 
hTtn-  hi.  di«ls^  olive  oil,  and  silks. 

cans*  they  On  the  night  of  the  26th  of  October,  1804,  the  ship 

w?thoSt"'X*  Favourite,  being  at  anchor  in  the  Delaware«'Bay,  parted 
eonsent  of  the  both  Cables,  and  was  driven  on  to  a  shoal.  The  crew  cut 
eoUe^or,  be-  away  all  the  masts  j  in  the  morning  she  had  drifted  over 
dty  and  qnaii'  the  shoal,  but  the  crew  not  being  able  to  keep  her  clear 

ty  iverfe  asceN 

taindd,  and  the  duties  paid. 

The  award  of  arbitrators  appointed  under  a  mutual  mistake  of  both  ]^arties  in  snp-. 
posing  themselves  bound  by  law  to  submit  (he  matter  in  dispute  to  arbitration,  is  not  obli- 
gatory. 

The  owner  of  goods  cannot  forfeit  them,  by  an  act  done  without  his  oonsent  or  coimif 
vance,  or  that  of  some  person  employed  or  trusted  by  him. 
One  half  allowetl  for  salvage  in  the  Delaware  bay. 
Quare,  whetlier  goods  sayed  are  liable  for  duties. 
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V. 

Ware. 


until  the  pumps,  and  having  eleven  and  a  half  feet  of  Peisoh 
water  in  the  hold,  they  quitted  the  ship,  about  9  oVlock, 
A.  M.  and  went  to  Cape  May  for  assistance.  On  the 
same  morning,  about  10  o'clock,  the  ship  was  seen  from 
the  town  of  Lewis,  a  small  town  on  the  shore  of  the  state 
of  Dela.ware,  but  not  a  port  of  entry,  by  Thomas  Rod- 
ney, an  inspector  and  surveyor  of  the  revenue  who  re- 
sided at  that  place*  The  ship  was  then  drifting  out  to 
sea,  without  masts,  anchors,  cables,  or  rudder.  He  col- 
lected a  number  of  men  and  boats,  and  -went  on  board 
the  ship,  and  having  towed  her  on  to  a  shoal  called  the 
Shears,  they  began  to  discharge  the  cargo  into  the  boats* 
Rodney  supposing  himself  authorized  by  the  wreck  ktw^ 
as  it  is  called,  of  the  state  of  Delaware,  to  take  the  lead 
in  the  business  of  salvage,  •appointed  Ware  to  superin-  *  34R 
tend  the  delivery  of  the  cargo  from  the  ship,  and  went  on 
shore  himself,  to  attend  to  the  landing  and  storage  of  the 
goods  saved* 

On  the  29th  of  October,  the  mate  with  three  of  the 
crew  returned  to  the  ship  in  a  shallop  they  had  procured 
at  Cape  May^  with  intent,  as  they  said,  to  save  what 
they  could  of  the  cargo.  They  found  the  ship  in  pos- 
sesstbn  of  Ware  and  others;  who  woitld  not  suffer  the 
mate  to  take  any  thing  out  of  the  ship,  except  his  clothes 
and  those  of  the  crew.  The  mate  then  left  the  ship. 
There  were  48  hands  and  six  boats  employed  16  days 
and  12  nights  in  saving  the  goods;  besides  four  flats 
and  seven  or  eight  hands  hired  oecasionally  to  work  in 
the  flats* 

On  the  7th  of  November  Peisch  arrived,  and  on  the 
9th  offered  to  pay  4,000  dollars  for  salvage,  which  the 
salvors  refused,  the  goods  saved  being  supposed  to  be 
worth  about  14,000  dollars,  and  demanded  one  half  forsal- 
vage*  Not  being  able  to  agree,  the  parties  supposing 
themselves  bound  by  the  law  of  Delaware,  which  re- 
quires an  arbitration  in  such  cases,  referred  the  rate  of 
salvage  to  three  men,  who  awarded  one  half  to  the  sal- 
vors. On  the  18th  of  November,  the  collector  of  the 
district  of  Delaware  arrived  at  Lewis,  and  on  the  19th 
the  salvors  offered  themselves  ready  to  secure  the  duties 
upon  their  half  of  the  goods  saved,  and  requested  that 
the  amount  of  duties  might  be  ascertained  at  Lewis* 
This  the  collector  refused,  and  ordered  the  goods  to  be 
sent  to  Wilmington,  a  port  of  entry,  to  have  the  duties 


*  ■— '  * 


Ware. 
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IMaA  «*€erudncd ;  and  Rodney  delivered  them  into  hiii  poeiei* 
▼•_  sion*  The  sfdvors  then  sued  out  a  writ  of  replevin  fron 
the  state  court  of  Delaware,  and  took  the  posaession  of 
the  goods  fix>m  the  collector,  who  thereupon  seized  them 
as  forfeited  to  the  United  States  for  breach  of  the  reve* 
nue  laws* 

The  first  count  of  the  libel  filed  by  the  United  States 
claimed  the  wine,  brandy  and  cordials,  as  being  forfeited, 
because  they  were  unaccompanied  with  such  mitfks  and 
certificates  as  are  required  by  law,  the  duties  not  having 
been  paid  or  secured* 
♦  349  *The  second  count  claims  them  as  forfeited,  because 

they  were  removed  without  the  consent  of  the  collector^ 
before  the  quantity  and  quaUty  of  the  wines  and  sfurits, 
c^d  the  duties  thereon,  were  ascertained  according  to 
law ;  the  duties  not  having  been  paid  or  secured* 

The  third  count  claims  all  the  goods  forfeited,  because 
they  were  found  concealed,  the  dudes  not  having  been 
paid  or  secured* 

On  diis  libel  by  the  United  States,  the  district  court 
decreed  that  the  goods  were  not  liable  to  forfeiture,  but 
were  subject  to  the  terms  of  the  decree  of  the  court  in 
the  suit  respecting  salvage,  by  Peisch  and  others  ag^ainsi 
Ware  and  others;  which  decree  was  affirmed  in  the 
circuit  court,  and  the  Ui^ited  States  appealed  to  diis 
court* 

Reed^  United  States  attorney  for  the  district  of  Oda* 
ware,  contended, 

1*  That  the  libellants  were  entitled  to  damages  agaiast 
the  salvors  to  the  whole  amount  of  the  goods  saved,  be- 
cause,  by  the  improper  acts  of  the  salvors,  they  hsve 
been  forfeited  to  the  United  States,  and  so  wholly  lost  to 
the  libeUants* 

3.  Hiat  the  salvage  allowed,  if  any  is  due,  was  too 
high* 

1*  The  goods  are  forfeited  to  the  United  States,  first, 
nnder  the  43d  section  of  the  act  of  congress  regulating 
the  collecdon  of  duties  on  imports  and  tonnage,  vol.  4. 
p.  ^50.  because  found  without  marks  and  certificates ; 
second,  under  the  51st  section  of  the  same  act,  because 
removed  before  the  proof,  quality  and  quantity  thereof 
were  ascertained,  and  the  duties  paid  or  secured ;  and, 
thirdly,  under  the  68th  section  of  die  same  law,  because 
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they  were  concealed,  the  duties  not  having  been  paid  or      VfMch 

secured.  ^^Ve, 

The  removal  of  the  wines  and  spirits  without  marks     ■ 
and  certificates,  is  clearly  within  the  letter  of  the  law* 
The  power  to  remit  or  mitigate  the  forfeiture,  can  ouly 
be  ex^cised  by  the  secretary  of  the  treasury. 

*It  is  not  necessary  that  Feisch  and  others  should  have  0  o  cq 
been  privy  to  the  removal.  It  is  wholly  unimportant 
who  removes  the  goods.  The  United  Sutes  look  only 
to  the  thing  itself.  The  proceeding  is  in  rem.  If  the 
unlawful  act  be  done  even  by  a  stranger,  the  goods  are 
forfeited*  The  revenue  laws  are  to  be  construed  strictly 
according  to  their  letter*  4  DaiL  28.  Prtestman  v.  C/ni- 
ted  States*  * 

There  is  no  difference  between  a  careless  and  a  fr^udu* 
lent  omission  of  duty*  Peters^s  Rep.  448* 

The  offer  to  pay  the  duties  was  illusory  \  the  collector 
could  not  receive  them* 

Salvage  goods  are  liable  to  duties,  if  intended  {w  ini- 
portation  into  this  country*  llie  case  of  Shepherd  v. 
Gosneld^  Vaughan^  166*  was  of  wreck  on  ahore^  not  of 
floating  wreck ;  and  the  goods  saved  were  not  intended 
for  importation.  6  Bac.  Abr*  280,  281*  (GwilL  ed.)  1 
Peters^  45.  47.  62.  In  the  case  of  JThe  Bkureau^  in  this 
court,  (ante^  voL  2*  p*  240.)  there  was  no  question  as  to 
the  duties ;  the  goods  were  not  intended  for  importa- 
tion.(fl) 

If,  then,  the  goods  are  forfeited  to  the  United  States 
by  the  unlawful  acts  of  the  salvors,  the  court  below 
ought  to  have  decreed  restitution  in  value,  and  given 
damages  \p  the  libeHants*  3  Rob.  108.  The  Der  Mohr. 
Their  libel,  although  it  avers  an  offer  to  pay  salvage, 
does  not  preclude  them  from  averring  that  no  salvage  is 
due^  nor  from  claiming  damages.  The  libel  contains  a 
prayer  for  ^neral  relief,  and  tne  court  will  pass  such  a 
decree  as  their  case,  upon  proof,  deserves,  without  re« 
gard  to  the  specific  relief  prayed*  3  Doll.  86*  333.  3 
Rob.  108*  {American  ed.) 

(a)  JoHNSONy  3»  Do  the  opposite  oouniel  seiioasly  eontend  this  point? 

Van  DyhCf  for  the  appellees.  We  do  not  think  the  question  important 
to  this  oase,  but  we  have  strong  aatborities  in  support  of  our  side  of  it. 
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Feiseh  *But  even  if  the  goods  are  not  liable  to  forfeiture  for 

^^-  the  improper  conduct  of  the  salvors,  yet  they  are  not 
^^'  entitled  to  salvage.  By  the  52d  section  of  the  act  be- 
fore recited,  (vol.  4.  p.  362.)  it  is  made  the  duty  of  the 
collector,  in  case  of  an  incomplete  entry,  to  cause  the 
goods  to  be  stored.  An  incomplete  entiy  of  these  goods 
was  made,  and  the  revenue  officer,  Kodney,  did  no 
more  than  his  duty  in  securing  the  goods.  The  other 
persons  acted  only  as  his  servants  or  agents.  He  was 
paid  his  daily  allowance  for  his  trouble,  by  the  collect- 
or. The  appellees  never  had  such  possession  of  the 
goods  as  entitled  them  to  retain  them  for  salvage.  The 
possession  was  in  the  United  States,  who  held  a  prior 
lien  on  them  for  the  duties.  Kodney  first  took  posses- 
sion of  them  as  an  officer  of  the  revenue,  and  held  them 
for  the  United  States,  not  for  the  salvors.  They  never 
had  a  rightful  possession.  The  only  possession  they 
ever  had  was  under  void  writs  of  replevin  from  the 
state  court,  which  had  no  jurisdiction. 

The  possession  upon  which  the  writs  of  replevin  were 
founded,  was  at  most  a  possession  under  a  lien  for 
salvage,  which  is  a  matter  exclusively  of  admiralty  ju- 
risdiction. The  writs  of  replevin  being  void,  they 
were  trespassers  in  taking  possession  under  them.  A 
tortious  act  cannot  be  the  foundation  of  right.  They 
forfeited  all  right  to  salvage  by  resisting  the  mate  and 
crew;  and  by  the  enibezzlement  of  part  of  the  goods 
saved. 

The  award  does  not  preclude  the  libellants  from 
averring  that  no  salvage  is  due.  The  arbitration  was 
entered  into  by  mistake.  It  was  supposed  by  Peisch 
that  he  was  bound  to  enter  into  the  reference,  by  the 
7th  section  of  the  act  of  assembly  of  Delaware,  of  Fe- 
bruary 2,  1786.  {Delaware  Laws^  vol.  2.  p.  831.)  But 
that  law  was  repealed  by  the  constitution  of  the  United 
States,  which  transfers  all  the  admiralty  jurisdiction  to 
the  courts  of  the  United  States  exclusively  ;  and  by  the 
act  of  congress,  (the  judiciary  act  of  1 789,)  which  pro- 
vides for  the  exclusive  exercise  of  that  jurisdiction  by 
the  district  courts. 
0  c^KQ  *Since  this  act  of  congress,  the  state  officers  have  had 

no  right  to  meddle  with  property  within  the  admiraky 
jurisdiction.     The  question  of  salvage  is  exclusively  of 
6 
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admiralty  jurisdiction,  and  belongs  to  the  district  court ;  Peiscti 
and  every  provision  of  the  act  of  assembly  of  Delaware  Ware. 
upon  that  subject  is  entirely  repealed.    Peisch^s  assent,  '    . 

therefore,  to  the  arbitration,  being  founded  in  a  mistake 
of  his  rights,  was  a  void  act ;  and  the  award  can  derive 
no  validity  from  his  assent.  If  it  derives  no  validity 
from  his  assent  it  is  a  mere  nullity,  for  it  is  the  judg- 
ment of  an  incompetent  tribunal*  The  arbitrators  could 
derive  no  authority  from  the  law  of  Delaware. 

A  court  which  has  exclusive  jurisdiction^of  the  prin« 
cipal  subject,  has  also  jurisdiction  of  the  incidents.  The 
common  law  courts  of  the  state  had  no  jurisdiction  in 
any  shape  whatever.  1  Peters^  93.  Brevoor  v.  Ship  Fair 
American.   3  T.  i?.  343.  Smart  v.  Wolfe. 

But  even  if  the  act  of  assembly  were  in  force,  the 
award  is  not  made  in  conformity  with  its  provisdons. 

In  the  first  place,  no  authority  can  be  exercised  under 
that  law  but  by  a  sheriff,  or  a  justice  of  peace,  or  an 
officer  of  the  customs,  and  then,  only,  upon  application 
by  the  master  or  owner  of  the  ship.  But  here,  so  far 
from  being  requested  by  any  person  interested  in  the 
ship^  the  salvors  drove  away  the  mate  and  the  crew ; 
and,  secondly^  the  persons  claiming  salvage  under  that 
law  must  have  been  summoned  as  salvors. 

The  salvors  have  resorted  to  an  incompetent  tribunal; 
they  ought  to  have  libelled  in  the  district  court,  which 
has  exclusive  cognisance  of  the  case. 

2.  But  if  any  salvage  was  due,  the  amount  decreed 
is  exorbitant.  The  amount  offered  was  a  very  liberal 
compensation  for  their  time,  risk  and  labour*  There 
was  no  danger.  The  vessel  was  all  the  time  within  the 
bay  ;  and  Uiey  had  pilot  boats  constantly  alongside. 
The  cargo  was  in  its  nature  so  bouyant,  that  the  ship 
could  not  sink. 

♦In  the  case  m  19  Viner^  275.  only  one  tenth  was        *  353 
given  for  salvage  on  the  coast.     In  The  Blaireau  (ante^ 
vol.  2.  p.  240.)  only  one  third  was  given ;  and  that  was 
a  case  of  great  risk  and  merit.  1  Peters^  lO.  37.    Mol- 
iot/^  b.  5.  c.  10. 

Broom  and  Fan  Dyke^  contra. 
There  are  only  two  questions  in  this  case. 
!•  Whetlier  the  goods  are  forfeited  to  the  United 
States ;    and, 
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Peueh  2.  Whether  the  salvage  allowed  is  too  high  I 

y^^^  !•  The  inspector  had  Ao  authority  to  unlade  the 

'  ■  ship.  No  entry  had  been  made,  atid  no  permit  granted* 
He  could  only  unlade  in  the  character  of  a  salvor. 
When  the  goods  were  landed,  he  had  a  right  to  direct 
where  they  should  be  deposited  until  the  duties  were 
ascertained,  and  paid  or  secured,  but  his  right  ei^tcnd- 
ed  no  further.  The  lien  of  the  salvors  was  not  incon- 
sistent with  that  of  the  United  States.  As  to  every  thing 
beyond  the  security  of  the  revenue,  the  officer  was  a 
trustee  for  the  salvors  and  the  oWners.  He  held  as 
much  for  them  as  he  did  for  the  United  States,  until  he 
Undertook  to  hold  adversely. 

The  state  courts  had  a  right  to  issue  the  writs  of  re-> 
plevin.  Replevin,  in  Delaware,  is  a  substitute  for  tro- 
ver* It  is  the  writ  by  which  they  try  the  question  of 
property ;  and  trover  will  certainly  lie  against  a  reve* 
nue  officer  for  an  illegal  seizure.  Esp.  N*  P.  583.  3 
RgS.  178.    4  Sob.  160.  188.     Burr.  2657. 

It  is  not  denied  that  salvage  is  a  question  of  admi- 
ralty jurisdiction,  and  that  the  court  of  admiralty  has 
also  cognisance  of  incidents  ;  but  not  exclusive  cogni* 
sance.  It  was  never  so  contended  in  England*  The 
court  of  admiralty  had  a  hard  struggle  to  get  even  a  con* 
current  cognisance  of  incidental  questions. 

Salvage  goods  are  not  liable  to  duties^  nor,  if  they  are, 

can  the  goods  be  forfeited  by  any  act  of  the  salvors. 

*  354        *Such  was  never  the  intent  of  the  act  of  congress.   AH 

statutes  must  have  a  reasonable  construction*    Vin.  tit* 

Statute^  519.  1  BL  Com.  91. 

By  the  revenue  laws,  goods  are  liable  to  forfeiture  hy 
landing  at  any  other  than  a  port  of  delivery,  or  with* 
out  permit,  or  in  the  night,  yet  it  will  not  be  contend- 
ed that  these  provisions  apply  to  goods  wrecked  and 
driven  on  shore.  But  they  are  certainly  within  the  /dt- 
ter  of  the  act. 

In  Courtney  v.  Bower ^  cited  in  1  Lord  Raynu  S88, 
and  901.  it  is  not  stated  that  the  goods  were  intended 
to  be  imported,  and  such  is  not  the  ground  of  decisioa 
in  Shepherd  v.  Gosnold^  Vaugh.  159.  But  the  true 
ground  of  decision  is,  that  the  goods  were  not  import-^ 
ed  as  merchandisey  but  were  driven  in  by  stress  of  wea- 
ther ;  that  it  was  not  a  voluntary  importation*  6  Gwil^ 
litn^s  Bac.  Abr.  280.     Although  the  words  of  the  Bri* 
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ti^h  navigation  act^  12  Car.  11.  c.  18.  are,  ^^  imparted  as       ^®"®''    . 
merchandise^^'*  yet  those  statutes   which  use  only  the       Ware, 
word  **  importedj^  have  received  the  same  constrilction.     — — 
Reeve* s  Law  of  Shippings  203.    2  Wils.  257* 

The  act  of  congress  means  a  voluntary  importation. 
It  is  in  many  respects  similar  to  the  British  statute. 

There  is  no  importation  until  bulk  is  broken.  Until 
then  there  is  no  forfeiture  of  the  goods,  although  the 
vessel  depart  with  them.  There  is  only  a  penalty  of 
400  dollars  on  the  master.  Collection  Law^  s.  29.  31, 
32,  Z3.  36.  45.  Hallet  ^Bowne  v.  Jenks^  {antey  vol.  3. 
p.  219.)  The  statute  of  5  Geo*  I.  makes  stranded  goods 
liable  to  duty  ;  hence  it  may  be  inferred  that  they  would 
not  have  been  so  liable  but  for  the  statute.  Bac.  Abr» 
tit.  Smugglings  2^4.  Hard.  360.  Hargrave^s  Law 
Tracts  J  215,  225.  Reeve^  24.  66.  85.  20r,  208.  212. 
&c.  1  Plowd.  1.  Reneger  v.  Fagossa.  Cro.  Eliz.  538. 
Coll.  Jurid.  r2.  75.  79.  Reeve^  200.  Loft^  200.  1 
Hawk,  c.  17.  s.  83.  Raym.  377.  The  king  has  no 
remedy  for  his  subsidy,  unless  the  goods  be  landed. 

.  There  must  be  fraud  or  negligence.     No  act  of  the 
salvors  forfeited  the  goods.     If  they  are  trespassers,  as 
*is  contended,  no  act  of  theirs  could  forfeit  them.     It        ^  355 
must  be  an  act  done  by  the  owners^  or  with  their  privi* 
ty^  or  by  some  person  acting  under  their  authority. 

In  the  case  of  The  Blaireau^  J'udge  Winchester  de- 
cided that  salvage  goods  were  not  liable  to  duties  ;  and 
the  decision  on  that  point  was  not  questioned  on  the 
appeal*(a) 

(<x)  The  counsel  for  the  appellees  were  permitted  in  this  court  to 
read  the  following  letter  from  Judge  Winchetter  to  Judge  Bedford^ 
stating  the  grounds  of  that  decision. 

Shaware,  Baltimore  County,  March  9,  1808. 

Dear  Sir^ 

It  seems  that  the  full  statement  of  the  aimments  and 
opinion  made  by  me  in  the  case  of  duties  on  wreck  and  salvage  goods, 
has  been  lost  or  mislaid.  I  can,  therefore,  only  furnish  you  with  the 
state  of  the  case»  the  points  and  authorities. 

The  ship  La  Blaireau,  on  a  voyage  from  the  West  Indtes  to  France, 
and  wholly  owned  by  foreign  subjects,  was  run  down  at  night  by  a 
Spanish  ship  of  war,  and  abandoned  by  the  crew,  who  were  taken 
otT  by  Uie  Spanish  vessel.  The  next  morning  The  Blaireau  was  dis- 
covered by  the  British  ship  Firm»  taken  up  as  a  wreck,  and  salvage ; 
and  conducted  to  the  port  of  Baltimore. 
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^Misconduct  is  charged  against  tbe  salvors,  because 
they  prevented  the  mate  and  three  of  the  crew  from 
taking  away  part  of  the  cargo. 

The  careo  was  very  valuable,  containing  sugtfs,  coffee,  liquors, 
lacey  and  diamonds.  The  two  latter  articles  were  in  very  small 
boxei,  and  the  facility  of  their  concealment  had  tempted  the  British 
captain  to  conceal  some  of  the  boxes ;  but  the  fact  was  discovered,  in 
consequence  of  a  quarrel  between  him  and  another  person,  relative 
to  a  division  of  the  ;OOoty. 

An  action  was  instituted  against  the  captain  for  the  penalty  impo- 
sed by  the  revenue  law*  on  concealing  these  articles  of  lace  and  jewel- 
ry»  upon  the  ground  that  they  were  chargeable  with  duties. 

Mr.  Martin  argued  for  the  defendant,  that  the  case  was  not  ^th« 
in  any  statute ;  that  it  was  not  an  importation,  within  the  revenue 
laws,  which  go  only  to  ordinary  cases  of  trade,  with  the  exception 
of  the  single  case  of  distress,  provided  for  by  the  6Qth  section 
of  the  act.  He  commented  on  the  23d,  29th,  30th,  €Oth,  68^, 
and  69th  sections,  to  show  that  the  whole  of  the  provisions  oF 
the  law  applied  only  to  voluntary  importations  i  that  they  did  not 
anply  to  salvage  goods,  which  could  not  be  accompanied  by  the  ma* 
nirests,  bills  of  lading*  &c.  reqidred  in  ordinary  cases ;  nor  could  the 
oaths  imposed  by  law  be  taken  in  the  case  of  salvage.  He  Uien 
argued  that  no  misconduct  whatever  of  the  salvors  can  create  n./lar^ 
fetture  of  goods  of  which  they  had  taken  poueision  at  tahortt  and  re- 
ferred to  6  Bac.  Abr,  280.  {^GvjslL  ecUu)  on  the  general  question,  relj- 
ing  on  the  cases  there  cited,  and  1  Ld,  Raym*  388>  501.  Seemed* 
Lavj  of  Skipping,  201.  Bunbury,  236i  Stat.  S  Geo^  1  c.  11.  a.  13. 
26  Geo.  11»  c.  19.  s.  5. 

The  district  attorney  argfued  that  the  importation  meant  a  bringing 
in.  That  the  privity  of  owners  was  not  necessary.  Seamen  lbrf<^i 
the  ship  by  running  the  g^odst  and  by  the  111th  section  of  the  reve- 
nue laW|  whi€h  provides  for  an  entry  where  particulars  are  unknown* 
salvage  goods  might  be  entered. 

The  court  decided  that  salvage  goods  were  not  dutiable ;  and  re* 
ferred  to  the  following  authorities,  in  addition  to  those  mentioned  at 
the  bar.  The  case  of  Dyson  v.  Lord  Vttlaro,  (a  very  strong  case,  j 
Collect.  Juridica,  79^  80.  Stra^,  943.  Bardree,  362.  Parker,  2X2. 
Oo.  EUz.  534.  The  court  relied  on  the  61st  and  the  62d  sections  of 
the  revenue  law,  to  show  that  the  duties  were  not  due  on  importa- 
tion, and  to  bring  the  case  within  Sir  J.  Harriot's  opinion,  CoUect, 
yuridica^  88.  Two  decisions  of  Judge  Paca  were  also  referred  to  by 
Uie  court ;  one  of  which  decided  that  prize  goods  were  not  operated 
upon  by  the  ordinary  revenue  laws  ;  and  that  brandy  (brought)  in  as 
prize  by  a  French  privateer,  (before  the  prohibition  to  sell  their  prize 
goods  in  our  ports,)  though  in  vessels  of  less  capacity  than  allowed  in 
the  ordinary 'course  of  trade,  were  not  forfeitable.  The  other,  under 
the  statute  of  the  United  States  which  prohibited  the  exportation  of 
armti  &c.  Judge  Paca  held,  that  the  exportation  of  arms.  Sec  con- 
stituting the  equipment  of  the  vessel,  was  not  an  exportation  within 
the  statute. 

The  court  (in  the  case  of  The  Blaireau)  intimated  a  atrong  opi- 
nion that  importation  implied  a  bringing  in  wduntarily  g  and  referred 
to  the  decisions  Under  the  non-intercourse  law  with  France,  where 
it  was  holden  that  commercing  after  an  involuntary  going  into  Frencb 
dominions,  was  not  a  commercing  prohibited  by  law,  and  also  reliecl 
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*But  the  salvors  had  a  right  so  to  do.  They  were  in  ^^^ 
possession  and  had  saved  a  considerable  part  of  the  Ware. 
cargo,  and  were  in  the  act  of  saving  the  residue  ;  they 
had  a  lien  upon  the  whole  for  salvage.  There  is  no 
evidence  of  any  embezzlement  by  the  salvors;  that 
charge  is  not  supported.  Nor  is  there  the  least  evt-r 
dence  that  any  part  of  the  goods  were  conceale^d  to 
evade  payment  of  the  duties. 

^.  The  award  is  conclusive  as  to  the  rate  of  salvage. 

It  is  immaterial  whether  the  law  of  Delaware  be  in 
force  or  not.  But  Delaware  is  a  sovereign  indepen* 
dent  state,  and  has  all  the  rights  of  sovereignty  not 
given  up  to  the  United  States  by  the  constitution.  The 
United  States  admiralty  court  is  bound  by  the  laws  of 
Delavicare,  so  far  as  they  are  consistent  with  those  of 
the  United  States.  The  jurisdii  tion  is  given  to  the 
courts  of  the  United  States  by  the  constitution  and  laws 
of  the  United  States,  but  the  statt*  laws  are  rules  of  dc" 
cisian  in  those  courts,  in  cases  where  they  apply. 

It  is  said  the  award  was  not  made  agreeably  to  the 
act^  and  that  the  parties  were  not  bound  to  submit  to  the 
arbitration. 

That  act  is  like  that  which  gives  power  to  the  com- 
missioners of  the  cinque  ports  to  decide  the  question  of 
salvage  ;  and  if  the  parties  submit  to  the  jurisdiction, 
it  is  fit  they  should  abide  by  the  award ;  although  the 
arbitrators  had  no  jurisdiction  otherwise  than  by  con- 
sent.    3  Sob.  261.  The  American  Hero. 

The  libellants  objected  to  the  amount,  not  to  the  ju- 
risdiction. Whether  it  be  an  award  under  the  act  of 
Delaware,  or  by  consent  of  parties,  it  is  equally  bind- 
ing ;  and  the  court  cannot  look  into  the  reasonableness 
of  it. 

As  to  the  amount  of  salvage,  the  counsel  cited  1  Rob* 
263.  3  Rob.  286.  and  5  Rob.  289.  The  Jonge  Bastiaan^ 

strongly  on  (yCaflia^t  Comc^  1  Mavtkins,  c.  17.  s.  83.  upon  the  statute 
9r  Bits.  e.  2. 

Tbe  above  ceataina  the  substance  of  tbe  arguments  and  o|iuuons, 
and  all  the  authorities  referred  to  in  Che  case  of  The  Blaireau  It 
ygriXL  afford  me  pleasure  if  you  shall  be  able  to  derive  any  assistance 
fron  dicn* 

I  am  very  rftpectfully. 

Your  obedient  servant, 

J.  WINCHESTER. 
IteiH  JNdge  Btdfatd, 
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Peiieh      where  two  thirds  were  given  for  salvage,  in  a  case  of 
wl«.      derelict. 


♦  358  *Rodney^  (Attorney-General,)  in  reply. 

There  was  not  much  risk  to  the  owners  of  the  cargo; 
it  was  not  in  great  danger ;  and  there  was  no  danger  in 
saving  the  goods.  The  salvors,  at  most,  can  only  claim 
a  compensation  for  their  time  and  labour.  But  they 
are  not  entitled  to  any  thing.  They  resisted  the  officer 
of  the  ship,  when,  by  the  very  law  of  Delaware,  under 
which  they  pretend  to  have  acted,  they  ought  to  have 
obeyed  his  orders. 

.  The  goods  were  subject  to  duty,  and  forfeiture. 
There  is  no  reason  why  goods  having  paid  salvage 
should  not  be  liable  to  duties.  The  decision  of  Judge 
Winchester^  in  the  case  of  The  Biaireau^  is  not  admitted 
to  be  law.  Even  wearing  apparel  would  be  liable,  but 
for  the  exception  in  the  act.  The  exception  proves  the 
general  rule. 

The  British  statute  differs  in  its  language  from  ours, 
and,  therefore,  the  English  authorities  do  not  apply. 

The  misfortune  only  exempts  the  owners  from  the 
penalties  of  the  act,  but  does  not  exempt  the  goods  frooA 
forfeiture. 

March  9. 

Marshall^  Ch.  J.  delivered  the  opinion  of  the  court 
as  follows  : 

In  these  cases  two  questions  are  to  be  decided  by  the 
court. 

1st.  Is  the  cargo  of  the  Favourite,  or  any  part  of  it, 
forfeited  to  the  United  States  ? 

2d.  Are  Ware  and  others  entitled  to  any,  and  if  to 
any,  to  what  salvage. 

The  first  count  in  the  first  libel  filed  on  the  part  of 
the  United  States  claims  the  brandies,  wines  and  cor- 
dials therein  mentioned,  in  consequence  of  their  being 
found  in  the  possession  of  certain  persons  therein  named, 
«  359  unaccompanied  *with  such  marks  and  certificates  as  are 
required  by  law,  the  duties  thereon  not  having  been 
paid,  or  secured  to  be  paid. 

The  second  count  claims  them  as  forfeited  because 
they  were  removed,  without  the  consent  of  the  collect- 
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or,  before  the  quantity  and  quality  of  the  said  wine^  Peisch 
and  spirits,  and  the  duties  thereon,  were  ascertained  y^^'^ 
according  to  law ;  the  duties  thereon  not  having  been  ' 

paid  or  secured. 

The  third  count  claims  them  because  they  were  found 
concealed,  the  duties  not  having  been  paid  or  secured 
according  to  law. 

The  second  libel  claims  certain  other  goods,  which 
were  parcel  of  the  cargo  of  the  Favourite,  as  forfeited, 
by  bebg  found  unlawfully  concealed,  the  duties  thereon 
not  having  been  paid  or  secured.* 

The  facts  of  the  case  are  these  :  The  ship  Favourite, 
belonging  to  Mr.  Peisch,  of  Philadelphia,  was  dis- 
covered, about  the  last  of  October,  adrift  in  the  bay  of 
Delaware,  with  her  masts  gone  by  the  board,  and  with- 
out anchors,  cables  or  rudder,  and  in  danger  of  being 
carried  out  to  sea.  A  company  was  formed  to  save  the 
vessel  and  cargo ;  and  with  considerable  labour,  in  the 
course  of  several  days,»the  cargo  was  unladen  and  land- 
ed at  Lewisj  a  small  town  on  the  bay,  not  a  port  of 
delivery,  where  it  was,  with  the  approbation  of  the  col- 
lector, left  under  the  care  and  in  the  custody  of  a  re- 
venue officer  residing  at  that  place,  who  was  one  of  the 
party  that  had  originally  taken  possession  of  the  vessel, 
and  under  whose  direction  the  whole  business  had  been 
in  a  great  measure  conducted.  On  the  3d  of  Novem- 
ber, while  the  salvors  were  unlading  the  vessel  and 
landing  the  cargo,  an  imperfect  entry  was  made  by  the 
owners  or  consignees,  after  which  an  award  was  made 
between  the  owners  and  salvors,  by  which  the  salvors 
were  allowed  one  half  the  cargo.  The  owners  were 
dissatisfied  with  this  award,  and  refused  to  acquiesce  un* 
der  it.  The  collector  ordered  the  goods,  which  had 
been  in  the  custody  of  a  revenue  officer,  to  be  carried  to 
Wilmington  for  the  purpose  of  ^ascertaining  the  amount  *  360 
of  duties.  The  salvors  objected  to  this,  and  requested 
that  the  duties  might  be  ascertained  at  Lewis^  offering 
at  the  same  time  to  pay  the  duties  on  the  moiety  of  the 
cargo  claimed  by  them  under  the  award.  The  collect- 
or persisting  in  his  determination  to  remove  the  goods 
to  Wilmington,  the  salvors  sued  out  a  writ  of  replevin 
from  the  state  court,  and  by  force  of  that  writ  took  the 
goods  out  of  the  possession  of  the  revenue  officer. 
This  act  is  the  foundation  of  the  forfeiture  alleged  in 
the  libels. 
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Peifloli  The  forfeiture  said  to  be  occasioned  by  the  goods  be<- 

▼•         ing  found  without  the  marks  and  certificates  required 
"^*      by  law,  depends  upon  the  43d  section  of  the  act  for 
collecdng  duties,  and  on  other  sections  of  the  same  act« 
which  are  explanatory  of  the  4dd  section.     The  par* 
ticular  clause  giving  the  forfeiture  is  in  these  words : 
**  And  if  any  casks,  chests,  vessels  or  cases,  containing 
distilled  spirits,  wines,  or  teas,  which  by  theforegQing 
provisions  ought  to  be  >  marked  and  accompanied  wi& 
certificates,  shall  be  found  in  possession  of  any  person, 
unaccompanied  with  such  marks  and  certificates,  it  ahall 
be  presumptive  evidence  that  the  same  are  liable  to  for- 
feiture.*'    The  law  then  authorizes  a  seizure,  and  si:d>- 
jects  such  distilled  spirits,  &c.  to  forfeiture,  unless  it  be 
proved  at  the  trial  that  they  were  imported  accordiog 
to  law,  and  that  the  duties  were  paid  or  secured* 

The  objects  of  this  clause  are  those  vessels  only  wbich^ 
^  by  the  foregoing  provisions'^  ^^^^  ^  ^  marked  and 
accompanied  with  certificates*  .To  determine  its  ex- 
tent, the  ^^ foregoing  provisional^  must  be  looked  into* 

This  subject  is  first  taken  up  in  the  37th  section  of 
the  act.  That  section  directs  particular  and  additional 
entries  to  be  made  of  distilled  spirits,  wines  and  teas^ 
which  provisions  are  adapted  to  regular  importation, 
not  to  those  articles  when  saved  from  a  wreck* 

The  entry  is  to  be  made  by  the  importer  or  consignee, 
and  specifications  are  required  which  can  only  be  given 
by  the  owner  or  consignee,  when  in  possession  of  the 
papers  relative  to  the  vessel  and  cargo.  If  a  vessel  be 
^  361  ^wrecked  on  the  coast,  the  cargo  must  be  lo6t,-or  brought 
on  shore  without  the  knowledge  of  the  owner  or  con«- 
signee,  so  as  to  put  it  in  his  power  to  make  the  entry, 
and  the  salvors  are  not  only  not  the  persons  designated 
by  the  law  to  make,  but  they  will  often  not  possess  the 
information  which  would  enable  them  to  make  it. 

The  act  proceeds  to  require  that  this  entry  shall  be 
transmitted  to  the  surveyor  of  the  port  where  the  deli- 
very of  the  cargo  is  to  commence,  to  whom  also  every 
permit  for  unlading  or  landing  any  part  of  the  c^go  must 
be  previously  produced,  who  shall  record  the  same,  and 
endorse  thcreoo  the  word  **  inspected,"  the  tinae  when, 
and  bis  own  name.  Goods  landed  previous  to  these 
formalities  are  to  be  forfeited* 
1 
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These  regulations  obviously  respect  a  regular  impor-      Peisoh 
tation,  where  all  these  prerequisites  to  landing  may  be       ware. 

performed  ;  not  cases  where  a  landing  must  take  place 1» 

without  them.  To  suppose  them  applicable  to  salvage 
goods,  would  be  to  suppose  that  the  legislature  designed 
to  prohibit  salvage  entirely,  or  to  forfeit  the  cargoes  of 
all  vessels  which  might  be  wrecked  on  the  coast. 

The  38th  section  requires  that  all  distilled  spirits, 
wines  and  teas,  shall  be  landed  under  the  inspection  of 
riie  surveyor,  or  other  officer  acting  as  inspector  of  the 
revenue  for  the  port,  and,  therefore,  can  relate  only  to 
cases  of  regular  importation  at  the  port  of  delivery, 
where  the  revenue  officer  may  superintend  the  landing. 
He  is  directed  to  attend  at  all  reasonable  times^  not  at  all 
places* 

The  39th  section  prescribes  the  duty  of  the  officer  of 
inspection  of  the  port  where  the  spirits,  &c.  may  be 
landed*  He  is  to  ascertain  the  duties,  and  mark  the 
casks. 

The  40th  section  directs  the  surveyor,  or  chief  officer 
of  inspection  of  the  port  or  district  in  which  the  said 
spirits,  wines  or  teas  shall  be  landed,  to  give  the  proprie- 
tor, importer  or  consignee  a  general  certificate ;  and  the 
41st  section  directs  him  to  give  a  particular  certificate 
♦for  each  vessel,  which  certificate  passes  with  the  vessel  ^  352 
to  the  purchaser. 

These  sections  are  connected  with  those  which  pre- 
cede them,  and  relate  to  regular  importations,  where  the 
spirits,  8cc.  are  landed  under  a  permit  at  a  port  of  deli- 
very, and  there  is  a  proprietor,  importer  or  consignee,  or 
an  agent  to  whom  the  certificates  may  be  granted ;  not  to 
spirits,  &c.  which  may,  from  the  nature  of  things,  law- 
fully fi;et  into  the  possession  of  individuals  without  the 
knowledge  of  a  revenue  officer. 

The  42d  section  only  directs  that  blank  certificates 
shall  be  provided. 

These  ^re  the  sections  which  precede  that  which  is 
supposed  to  give  the  forfeiture  claimed  under  this  count 
of  the  libeL 

The  first  part  of  the  43d  section  directs  the  proprietor, 
importer  or  consignee,  who  may  receive  the  said  certifi- 
cates, to  deliver  them  with  the  vessels  to  the  purchaser ; 
and  then  comes  the  clause  which  subjects  to  forfeiture  all 
vessels  containing  spirits,  &c.  which  may  be  found  un- 
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Peiflelk      marked  and  not  accompanied  by  certificates,  which  by  the 
Ware.     fi^^S^^^^  provisions  ought  to  be  marked  and  accompa^ 
— nied  by  certificates. 

In  ^t  foregoing  provisions  the  legislature,  in  the  opi- 
nion of  this  court,  did  not  intend  to  comprehend  wrecked 
goods,  or  goods  found  under  circumstances  like  those  in 
the  Favourite^  where  the  vessel  was  deserted  by  her  crew, 
and  where  it  might  be  necessary,  for  the  preservation  of 
the  goods,  to  take  them  to  the  nearest  accessible  part  of 
the  coast.  Either  these  spirits  and  wines  would  have 
been  liable  to  forfeiture  if  brought  to  land  under  the 
most  pressing  circumstances,  where  inevitable  loss  must 
attend  any  delay,  if  a  revenue  officer  should  not  be  pre- 
sent to  take  possession  of  them,  or  the  single  circumstance 
of  their  being  found  unmarked  and  unaccompanied  with 
certificates,  is  not  in  itself  sufficient  to  forfeit  them*  The 
opinion  of  the  court  that  it  was  not  the  intention  of  the 
legislature  to  subject  goods,  under  such  circumstances^  to 
•  363  forfeiture,  is  not  formed  exclusively  *on  the  extreme  se- 
verity of  such  a  regulation.  It  is  formed  also  on  what 
is  deemed  a  fair  construction  of  the  language  of  the  se- 
veral sections  of  the  law,  which  seems  not  adapted  to 
cases  like  the  present*  « 

The  second  count  in  the  libel  claims  the  goods  as  for- 
feited, because  they  were,  without  the  consent  of  the  pro- 
per officer,  removed  from  the  place  where  they  were  de- 
posited, before  the  amount  of  duties  was  ascertained,  the 
duties  at  that  time  not  being  paid  or  secured. 

Neither  this  ^ount,  nor  the  first,  supposes  any  forfeiture 
Vd  have  been  incurred  by  the  landing  of  the  goods,  or  the 
unlading  of  the  vessel.  The  spirits  and  wines  are  pre- 
sumed to  have  been  legally  brought  on  shore,  and  it  is 
the  removal  only  which  gives  title  to  the  United  States. 
The  court,  therefore,  is  to  inquire,  whether  these  goods 
were  under  such  circumstances  that  a  removal,  such  as 
has  taken  place  in  this  case,  will  produce  a  forfeiture. 
This  depends  on  the  51st  section  of  the  law,  in  expound- 
ing which  it  becomes  proper  to  notice  the  50th  also. 
This  section  prohibits  the  unlading  of  any  vessel,  or  the 
landing  of  any  goods,  without  a  permit  granted  by  the 
proper  officers,  and  subjects  the  master  or  other  person 
having  the  command  of  such  vessel,  and  all  those  who 
shall  be  concerned  in  unlading,  removing,  or  storing  such 
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goods,  to  heavy  penalties,  and  the  goods  themselves  to       PeMi 
forfeiture.  Ware. 

It  was  well  observed  that  the  application  of  this  sec*  ■  '  "' " 
tion  to  cases  where  the  goods  must  perish,  if  not  imme* 
diatdiy  brought  on  shore,  and  to  cases  in  which  a  permit 
cannot  regularly  be  granted, .  would  be  not  only  to  pro?* 
hibit,  but  to  punish  every  attempt  to  save  a  cargo  about 
to  be  lost  on  the  coast.  This  construction  of  the  law 
could  only  be  made  where  the  words  would  admit  of.no 
other.  But  it  is  unquestionably  a  correct  legal  principle, 
that  a  forfeiture  can  only  be  applied  to  those  cases  in 
which  the  means  that  are  prescribed  for  the  prevention  of 
a  forfeiture  may  be  employed.  The  means  prescribed 
to  save  the  forfeiture  given  in  the  50th  section  cannot  be  * 
employed  where  a  vessel  is  deserted  by  her  crew,  or  can- 
not be  brought  into  port.  The  permit  cannot  be  obtained, 
nor  can  thosfe  steps  which  must  precede  the  attainment 
*of  a  permit  be  taken.  Upon  just  legal  construction,  *  ^^ 
theOt  the  landing  of  these  goods  without  a  permit  did  not 
subject  them  to  the  forfeiture  of  the  50ch  section.  This 
act  is  not  within  the  law.  The  50th  section  is  calculated 
for  cases  in  which  the  general  requisites  of  the  law  can 
be  cotnplied  with,  not  for  salvage  goods,  in  cases  wherc^ 
those  general  requisites  cannot  be  complied  with. 

The  51st  section  relates  to  the.  removal  of  goods  from 
the  wharf  or  place  on  which  they  may  have  been  landed 
in  conformity  with  the  direcdons  of  the  50th  section.  It 
presupposes  a  permit,  and  that  they  were  landed  under 
the  inspection  of  a  revenue  officer,  in  the  manner  pre* 
scribed  by  the  38th  section. 

It  presupposes  a  case  in  which  the  guaging  and  mark* 
ing  may  be  done,  and  the  ^other  means  prescribed  for  the 
ascertainment  of  the  duties  and  security  of  the  revenue 
may  be  taken,  at  the  place  of  landing ;  not  a  case  in  which 
a  landing  must  be  made  without  a  permit,  often  in  the 
absence  of  a  revenue  officer,  and  where  the  goods  could 
not  be  permitted,  without  extreme  peril,  to  remain  a^ 
the  place  of  landing  until  these  measures  should  be 
taken. 

The  court  is  also  of  opinion  that  the  removal  for 
which  the  act  punishes  the  owner  with  a  forfeiture  of  the 
goods  must  be  made  with  his  consent  or  connivance,  or 
with  that  of  some,  person  employed  or  trusted  by  him* 

Vol.  IV.    ..  Tt 
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tf,  by  private  thefts  or  open  robbery,  wkhxmt  any  faidt 
on  his  part,  his  property  should  be  invaded,  while  in  the 
custody  of  the  officer  of  the  revenae,  the  law  cannot  be 
understood  to  punish  him  with  the  forfeiture  of  that  pro- 
perty* In  the  52d  section,  therefore,  to  which  thetipre- 
mie  officers  seem  to  have  intended  to  conform,  so  fiu*  as 
die  case  would  admit,  which  directs  them  in  the  case  of 
an  incomplete  entry  to  store  the  goods  at  the  risk  and  ezp 
pense  of  the  owner  or  consignee^  no  forfeiture  is  annexed 
to  their  removal,  unless  the  penalties  of  the  5l8t  section, 
or  of  the  43d  section,  be  applied  to  the  52d« 

The  court  is  of  opinion  that  those  penalties  cannot  be 
so-applied  in  this  case,  not  only  because,  from  the  whole 
^^^  *tenor  of  the  law,  its  provisions  appear  not  to  be  ^adapted 
to  goods  saved  from  a  vessel  under  die  circumstances  in 
which  the  Favourite  wsls  found,  but  because,  also,  the  law 
is  not  understood  to  forfeit  the  property  of  owners  or 
consignees,  on  account  of  the  misconduct  of  mere  stran* 
^Fs,  over  whom  such  owners  or  consignees  could  have 
no  control* 

.    It  has  been  urged  on  the  part  of  the  United  States, 
that  although  the  property  of  the  owner  should  not  be 
forfeited,  yet  that  moiety  which  is   claimed  by   the 
salvors  hais  justly  incurred  the  penalties  of  the  law. 
But  if  the  amud  rendered  in  this  case  be  not  bindmg, 
the  salvors  oould  have  only  a  general  claim  for  salvage, 
such  as  a  court  might  allow  ;  and  if  it  be  binding,  still 
they  acc^uired  no  title  to  any  speci6c  property.     Their 
claim  was  in>  the  nature  of  a  general  lien,  and  any  irre- 
gular proceeding  on  their  part  would  rather  furnish  mo- 
tives for  diminishing  their  salvage,  if  that  be  not  abso- 
lutely fixed  by  the  award,  than  ground  of  forfeiture^ 
The  irregularity,  too,  if  any,  which  has  been  comnait-. 
ted  by  them^  being  merely  an  attempt  to  assert,  in  a 
course  of  law,  a  title  they  supposed  themselves  to  pos- 
sess, and  with  no  view  to  defraud  the  revenue,  this 
court  would  not  be  inclined  to  put  a  strained  construe* 
tion  on  the  act  of  congress,  in  order  to  create  a  for- 
feiture. 

The  third  count  in  the  first  libel,  and  the  second  libel, 
claim  a  forfeiture  on  the  allegation  that  the  goods  were 
concealed.  The  fact  does  not  support  this  aUe^tion. 
There  was  no  concealment  in  the  case* 
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Taking  aU  the  circumstances  into  consideration,  it  is  '^ei««)h 
the  unanimous  opinion  of  the  court,  that  no  forfeiture  Ware, 
has  been  incurred,  and  that  the  libels  filed  on  the  part  * 

of  the  United  States  were  properly  dismissed. 

The  next  question  to  be  considered  is,  to  what  amount 
of  salvage  are  the  salvors  entitled  I  That  their  claim 
is  good  for  spmething,  is  the  opinion  of  all  the  judges  $ 
but  on  the  amount  to  be  aUowed  the  same  tmanimiiy 
does  not  prevail. 

^For  the  quantum  of  salvage  to  be  aUowed,  no  post*         *  366 
tive  rules  are  fixed,     it  depends  on  the  merit  of  sal- 
vors, in  estimating  which,  a  variety  of  considerations 
have  their  influence. 

In  the  case  before  the  court,  the  opinion  of  the  ma- 

i'ority  is,  that  the  sentence  of  the  cirduit  court  ought  to 
le  affirmed.  This  opinion,  however,  is  made  up  on 
different  grounds.  Two  of  the  judges  are  of  opinion 
that  the  award  was  fairly  entered  into,  and  although 
both  parties  might  be  mistaken  with  respect  to  the  obli- 
gation created  by  the  law  of  Delaware,  yet  there  is  no 
reason  to  suppose  any  imposition  on  either  part;  nor 
is  there  any  other  ground  on  which  the  award  can  be 
impeached  or  set  aside.  Two  other  judges,  who  do 
not  think  the  award  obligatory,  view  it  as  the  opinion 
of  fair  and  intelligent  men,  on  the  spot,  of  the  real  me- 
rit of  the  salvors,  and  connecting  it  with  die  testimony 
in  the  cause,  are  in  favour  of  the  salvage  which  has  been 
awarded,  and  which  has  been  allowed  by  the  sentences 
of  the  district  and  circuit  courts.  Three  judges  are  of 
opinion  that  the  award  is  of  no  validity,  and  ought  to 
have  no  influence.  They  think  the  conduct  of  the  sal« 
vors,  in  taking  the  goods  out  of  the  possession  of  the 
revenue  officer,  though  by  legal  process,  is  improper, 
and  that  the  salvage  allowed  is  too  great 

They  acquiesce,  however,  cheerfully  in  the  opinion 
of  the  majority  of  the  court,  and  express  their  dissent 
from  that  opinion,  solely  for  the  purpose  of  preventing 
this  sentence  from  having  more  than  its  due  influence 
on  future  cases  of  salvage. 

The  sentence  of  the  circuit  court  is  affirmed,  withput 
^psts. 
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•SHEARMAN  V.  IRVINE'S  LESSEE. 

The  aet  of  ERROR  to  the  Circuit  court  for  the  district,  of 
G^SJ^^do^  Georgia,  in  an  action  of  ejectment,  brought  (on  the 
not  aequire  an  1 5th  of  October,  1 8(H,)  by  Irvine* s  Lessee  against  Shear* 
Un^  with^  ^^^^  for  a  tract  of  land  in  Camden  county,  in  the  state 

7  yean  after  of  G^eorgta* 

SSe/^DiJ2i  '^^  defendant  below  took  a  bill  of  exceptions  to  the 
tiiet«  be°MMiie  refusal  of  the  court,  to  nonsuit  the  plaintiff  on  the  trial, 
advenary  bcoause  he  had  not  proved  ^^  an  entry  within  seven 
tSnrhc  d?-  years  ajier  the  title  of  the  grantees  accrued,  or  any  ea- 
feated  bj  aoek  ny  by  either  of  the  heirs  or  persons  claiming  upder  the 
^^^'  grantees  within  seven  years  after  their  titles  respective- 

ly accrued." 

The  lessor  of  the  plaintiff  had  produced  in  evidence 
two  grants  from  the  province  of  Georgia,  in  1766,  to 
Alezander  Baillie,  under  whom  he  claimed  title  by  de- 
scent, and  whose  heir  at  law  he  had  proved  himself  to 
be* 

Theje  was  no  evidence  of  tide,  or  even  of  adverse 
possession,  on  the  part  of  the  defendant,  before  the 
bringing  of  the  suit,  other  than  the  averment  of  ouster 
in  the  declaration,  which  was  laid  on  the  10th  of  Sep- 
tember, 1804;  nor  any  evidence  of  title  out  of  the  les- 
sor of  the  plaintiff. 

In  support  of  his  motion  for  a  nonsuit,  the  defendant 

relied  <m  the  act  of  limitations  of  Gedrgia,  passed  in 

the  year  1767,  by  which  it  is  enacted,  ^^  That  all  writs 

of  formedon  in  descender^  remainder^  and  reverter  of 

any  lands,  &c.  or  any  other  writ,  suit  or  action .  what* 

soever,  hereafter  to  be  sued  or  brought,  byoccasionyOr 

means  of  any  title  heretofore  accrued,  happened,  or 

^fallen,  or  which  may  hereafter  descend,  happen,  or  fall, 

shall  be  sued  or  taken  within  seven  years  next  after  the 

passing  of  this  act,  or  after  the  title  and  cause  of  action 

*  368        shall  or  *may  descend  or  accrue  to  the  same,  and  at  no 

time  after  the  said  seven  years*  >    And  that  no  person 

or  persons  that  now  hath,  or  have  any  right  or  titie  of 

entry  into  any  lands,  &c«  shall  at  any  time  hereafter. 

make  any  entry,  but  within  seven  years  next  alter  the 

passing  of  this  act,  or  after  his  or  their  right  or  title  shall 

or  may  descend  or  accrue  to  the  same,  and  in  default 

thereof,  such  persons  so  not  entering,  and  their  heirs. 
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shaU  be  utterly  excluded  and  disabled  from  such  entry  shenmiM 
after  to  be  made."  .J- 

I'he  verdict  and  judgment  below  being  against  the  ^*^^. 

defendant,  he  sued  out  his  writ  of  error.  / '  — 

There  being  no  appearance  in  this  court  for  the  plain- 
tiff in  error, 

P.  B*  Key  J  for  the  defendant  in  error,  opened  the 
record,  and  prayed  an  affirmance  of  the  judgment. 

1.  Because,  from  the  facts  disclosed,  after  the  descent 
had  been  cast  nearly  thirty  years,- and  no  adverse  pos* 
session  at  any  time  proved,  the  jury  had  a  right  toprc' 
sume  and  find  an  actual  entry  widiin  seven  years ;  if 
suth  actual  entry  was  necessary. 

2.  Because,  in  this  case,  on  the  facts  disclosed,  no 
entry  was  necessary.  Two  things  only  must  concur  to 
complete  a  title.  Possession^  and  the  right  of  property. 
The  right  of  property  is  proved  to  be  in  the  plaintiff  as 
heir  of  the  patentee;  and  possession  by  operation  of 
law  accompanies  the^itle,  unless  the  contrary  is  shown ; 
and  until  it  is  shown. 

If  possession  is  taken  by  a  wrongdoer,  and  severed 
from  the  title,  (of  which  there  is  no  evidence  in  this 
case,)  then  such  naked  possession,  so  acquired,  may  be 
defeated,  either  by  entry  of  the  owner^  which  is  an  act 
in  pais^  revesting  the  possession,  and  again  uniting  it 
with  the  right ;  or  ify  ejectment^  which  is  an  act  of  law, 
to  recover  the  possession  with  damages,  &c. 

,  If  a  wrongdoer,  after  taking  possession,  dies  in  pos- 
session, and  a  descent  is  cast,  this,  under  some  circum- 
stances,  ^changes  the  title  to  a  right  of  entry ^  or  rather  %  3g9 
makes  an  actual  entry  necessary  to  give  effect  to  the 
title.  There  are  many  cases  in  which  actual  entry  is 
necessary  to  reunite  the  title  with  the  possession,  artd 
for  these  cases  the  law  of  Georgia  was  made.  But  it 
cannot  apply  to  a  case  where  the  title  and  the  possession 
have  not  been  separated. 

That  law  requires  two  things  : 

1st.  When  the  right  is  changed  to  a  mere  right  of  en- 
try^ or  where  an  entry  is  indispensable  to  complete  the 
tttk^  then'  such  entry  must  be  within  seven  years  from 
the  accruing  of  such  right  of  entry.  But  this  does  not 
apply  to  the  case  on  the  record.  No  disseisin,  discon- 
tinuance, dissent,  or  adverse  possession  existed  to  make 
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AeuvMB    an  actiial  entry  necestaiy  on  the  part  of  the  plaintiff* 
Ifvine't  Lcs-  ^^^^  ^^^^  ^^^  ^^  possession  were  both  in  him. 

Me.  2cl.   The  statute  gives  remedy  by  ejectment  within 

seven  years  after  the  cause  of  action  accrued*  In  this 
case  no  cause  of  action  accrued  till  the  10th  of  Septem- 
ber, iBKHy  when  the  phuntiff's  possession  was  disturbed. 
So  long  as  it  remsuned  undisturbed  he  could  not  bring 
suit. 

Marshall,  Ch.  J.  The  error  alleged  is  founded 
on  a  construction  of  the  act  of  Georgia,  which  this  court 
thinks  is  totally  inadmissible.  How  such  an  opioion 
could  have  been  entertained  is  unaccountahk.  There  is 
no  foundation  for  it. 

Judgment  affirmed,  with  costs. 


«  3yQ  ^MORGAN  V.  CALLENDER.  - 

An  HupeA  APPEAL  from  the  district  court  of  the  United  States 
lie*  from  Uie  for  the  territory  of  Orleans,  in  a  suit  in  equity, 
of  tho^lBJted  That  court  was  established  by  the  act  of  congress,  of 
StatM,fi»rthe  26th  Mtrch^  1804,  vol.  7.  p.  117*  s.  8.  and  has  a  juris- 
Q^^^  ^  diction  similar  to  that  given  to  the  district  court  of  the 
thit  oowt.      United  States  for  the  district  of  Kentucky. 

This  Court  was  of  opinion  that  an  appeal  lies  from 
that  court  to  this ;  but  that  in  this  case,  the  court  beW 
had  not  jurisdiction,  because  it  did  not  appear  that  the 
parties  were  citizens  of  different  states,  nor  aliens,  be 
so  as  to  g^ve  them  a  rig^t  to  litigate  in  the  courts  of  the 
United  States. 
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ALEXANDER  v.  THE  BALTIMORE  INSURANCE 

COMPANY. 

ERROR  to  the  eircuit  court  for  the  district  of  Mary*   ^  P<>1>«7  ^ 

land*  on  a  MP   u, 

■""'*  an    insannoc 

of  the  thipybr 

The  ahf  Justice^  in  delivering  the  opinion  of  the  ^J  J^j*;: 
courts  stated  the  material  facts,  found  by  the  special  ver-  ranee  on  tbe 
diet,  to  be  as  follows,  viz.  J**'P  <*»^  * J« 

This  action  was  brought  against  the  underwriters  to  u?dSrwriten 
Kcover  the  amount  of  a  policy  insuring  the  ahip  John  ^***njji*  ^ 
and  Henry^  from  Charleston  to  Port  Republican,  or  one  ihe  ah^  to 
other  port  in  the  Bite  of  Leogane.  Op  the  2d  of  Octo-  perform  tim 
ber,  1803,  the  John  and  Henry,  while  prosecuting  her  ISJ^e  «^ 
voyage,  was  seized  by  a  French  privateer,  and  carried  perform  it  at 
into  the  port  of  Mole  St.  Nicholas^  where  the  cargo  *was  *"  *^2*^7| 
taken  by  iK  de  NoaiUes^  the  French  commandant,  for  -.  ^  •  *• 
the  use  of  the  garrison.  On  the  same  day  the  master  of  the  4fa^  m 
the  vessel  received  a  written  engagement  from  M.  de  to  the  cargo  ja 
Noailks  to  pay  for  the  cargo  in  coffee,  after  which  the  ?he%I^'  ^ 
vessel  was  unladen.  The  captain  remained  at  the  Mole  to  the  s^. 
in  expectation  of  receiving  payment,  until  the  29th  of  ^^^  q? the^ 
October,  when  he  sailed  in  the  John  and  Henry  for  Cape  fer  to  ahan. 
Franfoi^j  with  an  order  on  that  place  for  payment  incof*  ^i  ^®  "^^'P 
fee.  On  the  4th  of  November  she  was  seized  by  a  Bri-  sion  of^'the 
tish  squadron  then  blockading  Cape  Francois,  and  con-  n^^iter,  m 
denmed  as  prize.  Cape  Fran9ois  is  not  in  the  route  to  ^^  an?^t 
Port  Republican^  nor  to  any  port  in  the  Bite  of  Leogane;  ^^^^  liberty  to 
nor  in  the  route  to  return  from  Mole  St.  Nicholas  to  the  fhi^^Jo-  ^ 
Umted  States.  The  abandonment  was  made  in  Oecem-  the  loss  or^e 
bcr,  on  account  of  the  capture  by  the  French  privateer,  ^f^^***  5?^ 
The  declaration  claims  the  amount  of  the  policy  in  con-  ovner  of  th^ 
sequence  of  that  capture.  The  judgment  of  the  court  ▼easel  to  nhhk 
below  was  for  the  defendant.  total "loa  ^u 

The  only  question  decided  by  this  court  was,  whether  *•»«  ▼eisei.     ^ 
tbe  jdaintiff  had  a  right  to  abandon  and  recover  as  for  a 
total  loss.  ^ 

Harper^  for  the  plaintiff. 

It  was  setded  by  this  court  in  Rhinelander^t  Case,  at  the 
last  term,  (antCf  p.  29.)  that  a  loss  by  capture  is  a  totsd 
loss,  unless  the  restoration  he  complete  and  without  en- 
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Alexander    cumbratice.    It  must  be  a  restoration  of  the  vessel  in 
Baltimore  Ins.  safety*     There  is  a  physical  and  a  legal  safety.     A  vessel 
Co.        may  be  restored  in  good  order,  and  in  safety^  but  under 
^""""^    8uch  circumstances  that  the  party  can  make  no  use  of  her. 
It  may  be  in'  a  blockaded  port,  or  in  a  place. where  mari- 
ners cannot  be  obtained  to  navigate  the  vessel;  or  where 
the  party  has  no  funds  to  provide  a  cargo,  &c.     Jn  these 
cases  he  loses  the  beneficial  use  of  his  proper^,  as 
much  as  if  it  were  actuall}'  withholden  from  him  by 
force. 

If  the  ship'  or  the  voyage  be  lost,  it  is  a  total  loss  with- 
in the  policy.  Here  the  voyage  was  com|^tely  broken 
up ;  the  object  of  the  voyage,  the  speculation,  was  de- 
stroyed* The  restoration  ought  to  be»a  restoration  of 
the  voyage,  a  reinstatement  of  the  enterprise,  or  it  is  not 
*  372  4^a  restoration  which  will  prevent  the  loss  from  being 
total* 

In  Cazakt  v*  St.  Barbe^  1  T.  R.  191.  yudge  JMler 
'  says,  ^^  If  either  the  ship  or  the  voyage  be  lost,  that  is  a 
total  hss.^^ 

So  in  Mitchell  v.  Ediey  1  T.  R.  615.  he  says  *'  A  total 
loss  is  of  two  sorts,  one,  where  in  fact  the  whole  of  the 
property  perishes;  the  other,  where  the  property  exists, 
but  the  voyage  is  lost,  or  the  expense  of  pursuing  it  ex- 
ceeds the  benefit  arising  from  it." 

So  in  Goss  v.  Withers^  2  Burr.  696*  Lord  MamfieU 
said,  ^*  The  disability  to  pursue  the  voyage  stUSL  continued. 
The  master  and  mariners  were  prisoners.  The  charter- 
party  was  dissohed.  The  freight  was  iostj*^  These  he 
gives  as  reasons  why  it  continued  a  total  loss  of  the  ship, 
notwithstanding  the  restoration. 

So  in  Hamilton  v.  Mendez^  2  Burr.  1209.  he  says,**  It 
does  not  necessarily  follow  that  because  there  is  a  recap- 
ture, therefore  the  loss  ceases  to  be  total.  If  the  voyage 
is  absolutely  lost,  or  not  worth  pursuing;  if  the  salvage 
is  very  high ;  if  further  expense  is  necessary;  if  the  in- 
^  surer  will  not  engage,  in  all  events,  to  bear  that  expense, 
though  it  should  exceed  the  value  or  fail  of  success  ;  on- 
^  der  these,  and  many  other  like  circumstances,  the  in- 
sured may  disentangle  himself,  and  abandon,  notwith- 
standing there  has  been  a  recapture." 

So  in  Miles  v.  Fletcher^  Doug.  233.  he  says,  **  The 
voyage  was  abandoned,  the  cargo  sotdy  atKl  the  ship  left 
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to  be  sbld.'^    ^^  There  uras  no  crew  belonging  to  bei^,  atfd    Alexander 

she  had.  no  cargo.*'     These  are  rcsasons  given  by  him  Baltimore Int, 
why  the  loss  of  the  ship  was  totaU  Co. 

The  sam^  doctrine  is  supported  by  the  cases  of  The   ' "'"    "*^ 
Sarah  Gailey^  Storey  v*Browh^  Trim  18, 19  Geo.  11.  anno 
1746,  B.  R.  Wesittt,  416.     The  Anna  Hanlmry  v.  King^ 
Mich.  19  Geo.  II.  1746,  B.  H.   WesketU  417.      And  the 
Dispatch  Galley^  Whitehead  v.  Bance^  Mch.  33  Geo^.  II. 
1749,.  B.  K.    Weskett^  417.     Kulen  Kemp  v.  Vigne^  1  Ti 
R.  310.    Rotch  V.  Edie^  6  T.  R.  413.  *424,  425.     Mil^         *  373 
/orr,  204.  and  Wheeler  v.  Valejo^  Cowper^  147.     Schmidt 
V.  United  Ins.  Co.  1  Johns.  Rep.  249.     And  Goold  \% 
Shaw^  Lex  Merc.  Americana^  295. 

Martin,  contra. 
.  The  loss  of  the  cargo  has  nothing  to  do  with  the  ques<^ 
tion  of  the  loss  of  the  ship.  This  policy  is  merely  on 
the  ship  for  the  voyage.  She  might  have  proceeded  and 
completed  the  voyage  insured.  The  loss  of  the  voyage 
as  to  the  cargo  is  not  a  loss  of  the  voyage  as  to  the  ship. 
This  is  not  an  insurance  upon  the  freight.  That  was  in^- 
sured  by  another  policy.  It  is  merely  a  policy  upon  the 
bulk  of  the  ship. 

March  11.  ' 

Marshall,  Ch.  J.  after  stating  the  facts  of  the  case, 
delivered  the  opinion  of  the  court,  as  follows,  viz. 

It  has  been  decided  in  this  court,  that  during  the  ex-* 
istence  of  such  a  detention  as  amounts  to  a  technical 
•total  loss,  the  assured  nnay  abandon ;  but  it  bar  also  been 
decided  that  the  state  of  the  fact  must  concur  with  the 
state  of  information  to  make  this  abandonment  effectual. 
The  technical  total  loss,  therefore^  occasioned  by  the  cap- 
ture and  detention  at  Mole  St.  Nicholas,  must  have  ex- 
isted, in  points  of  fact  in  December,  when  this  abandon- 
ment was  tendered,  or  the  plaintiff  cannot  succeed  in 
this  action. 

Previous  to  that  time  the  vessel  had  been  restored  to 
the  captain;  all  actual  restraint  had  been  taken  off;  and 
it  does  not  appear  that  her  ability  to  prosecute  her  voyage 
w^  in  any  degree  impaired.  But  her  cargo  had  been 
taken  by  Monsieur  de  Noailles,  the  commandant  at  Mole 

Vol..  IV.  tJxk 


373  SUPREME  COURT  U.  S. 

Aieianai»r    St.  NidiolaB,  and  had  not  been  paid-for.   Thl^re8t0r9ftioti 

AiUtimoKiiit.  of  t^^  vessd,  widu>ut  the  cargo,  is  ssudnot  to  termiaafte 

Ci>.         the  technical  total  loss  of  the  vessel. 

-  The  {x^cy  is  upon  the  vessel  alone,  and  contains  no 

ailusidn  to  the  cso-go.     Had  she  sailed  in  haUast,  diat  cir- 

tosnstance  would  not  have  affected  die  policy.     The 

*  374       ^^underwriters  insure  against  the  losses- any  damage  to  tlie 

vessel,  not  against  the  loss  or  any  damage  to  the  cargo. 

They  insure  her  ability  to  perform  her  voyage,  not  d^at 

«he  shall  perforxA  it* 

If,  In  such  a  case,  a  partial  damage  had  been  sattaiiied 
by  the  cango,  no  person  would  have  considered  the  under- . 
writers  as  liable  for  that  partial  damage  i  why,  then,  are 
they  responsible  for  the  total  destruction  of  the  cargo  ? 
It  is  said  that  by  taking  out  the  cargo  die  voyage  is  bro- 
4Len'up.  But  the  voyage  of  the  vessel  is  not  broken  up ; 
mor  is  die  mercantile  adventure  destroyed  from  any  de« 
fault  'ta  the  vesaeL  By  this  construction  die  underwriter 
of  the  vessel,  who  undertakes  for  the  vessel  only,  is  con* 
nected  with  the  cargo,  and  made  to  undertake  that  the 
•cargo  shall  reach  the  port  of  destination  in  a  cQUditian 
lo  answer  the  purposes  of  the  assured.  Yet  of  the  cargo 
he  knows  nothing,  nor  does  he  make  any  inquiry  respect* 
ing  it. 

If  it  be  true  that  the  technical  total  loss  was  not  termi- 
nated until  the  cargo  was  paid  for,  because  the  voyage 
was  brc4cen  up,  then  the  underwriters  would  have  been 
compellable  to  pay  the  amount  of  the  policy,  ddiough 
the  vessel,  had  returned  in  safety  to  the  Umted  States. 
To  prosecute  the  voyage,  it  is  said,  had  become  useless,^ 
^nd,  therefore,  the  engagement  of  the  underwriters  was 
fforfeited,  although  this  state  of  things  was  notptoduc^ 
by  any  fault  of  die  vessel.  If  this,  be  true,  it  would  not 
be  less  true  if,  instead  of  proceeding  to  Cape  Francois, 
the  Henry  and  John  had  returned  from  Mole  St.  Nicho- 
las to  the  port  of  Charleston*  The  contmct,  then,  in- 
stead of  being  an  insurance  on  the  ability  of  tfae^hqi  to 
perform  her  voyage,  an  insurance  against  the  loss  nf  die 
ah^)  upon  the  voyage,  would  be  a  contract  ^  pun^ase 
the  vessel  at  the  sum  mentioned  in  the  policy,  if  circum* 

^  stances,not:produeedby  any  fault  or  disabilityin  the  ices- 
ael,  should  induce  the  captain  or  the  assured  tp  discoou- 
oue  the  voyage  after  it  had  been  undertaken. 

This  is  termed  pushii^g  a  principle  to  an  absurdkf. 
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ao«U  tbcrefore,  na  test  of  the-  tPi^^th  of  th^  principle,    B^^    Alexander 
if  it  be  a  case  which  would  occur  39  frfiquently  as  thatBaitimopei^,^ 
which  has  occurred,  aad  if  the  result  which  has  been        Co.       " 
*st^ed  flaws  inevitably  from  the  principle  insisted  on,    — ZT^t 
the  case  supposed  n;ierely  presents  that  principle  in.  its  ^ '^ 

true  point  qf  view,  deprived  of  the  advantages  it  derives 
from  its  being  adapted  to  the  pardqular  and  singk  case 
under  argument*  Either  the  technical  total  loss  of  the 
$bip  did  or  did  not  terminate  when  she  wa3  restored  to  the 
master  uninjured,  and  as  capable  of  prosecuting  her 
voyage  as  when  she  sailed  from  the  port  of  Charleston* 
tf  it  was  then  terminated,  this  action  cannot  be  sus* 
taioed*  If  it  was  not  then  terminated,  on  what  circumt- 
stance  did  its  continuance  depend  i     At  one  time  it  is  ' 

said  to  depend  on  the  ability  or  inability  of  the  owner  to 
employ  her  to  advantage*  But  this  position  requires  a 
very  slight  examination  to  be  discarded  entirely.  So  far 
as  respected  the  vessel  herself,  and  her  crew,  she  was  a§ 
capable  of  being  employed  to  advantage  as  she  had  eve;- 
been.  Only  the  funds  were  wanted  to  enable  her  to  pur- 
chase a  return  cargo  pn  the  spot,  or  to  proceed  ^o  her 
port  of  destination,  and  there  purchase  one.  Qr  she 
might  have  returned  immediately  to  the  United  States, 
and  if  any  direct  loss  to  the  vessd  wa^  sustained,  by 
being  turned  out  of  her  way,  that,  after  restoration,  would 
be  a  partial  not  a  total  loss*  Besides,  what  dictum  in 
the  books  will  authorize  this  position  ?  .  And  what  rule 
is  afforded  to  ascertain  the  degree  of  iucpnvenienQe  which, 
when  in  point  of  fact  the  vessel  is  iu  safety,  in  full  pos- 
sessiou  of  the  master,  and  capable  of  prosecuting  her 
voyage,  shall  warrant  an  abandonment  ? 

No  total  loss  of  the  vessel,  then,  existed  after  her  Re- 
storation, so  far  as  that  total  loss  depended  on  the  in- 
capacity pf  the  owner  to  epiplpy  his  v^^sel  to  advan- 
tage. If  the  total  loss  cootiuuf^d  aftet  the  restoration, 
that  continuance  was  produced  si^g)y  by  the  uou-pay- 
mwt  for  the  cargo,  which  is  said  tp  have  broken  up  the 
voyage.  If,  then,  the  vessel  ha4  returne4  to  a  port  in 
the  United  Stales,  the  voyage  WQuld  still  have  been 
broken  up,  ^nd  the  right  to  abandon  wpuld  have  b«en 
.th^  same  as  it  was  while  she  was  on  the  ocean,  in  full 
<possession  of  her  captain* 

♦Put  it  is  apparent  that  the  captain  bad  terminated  the         «►  376 


/ 
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AlexMd«r    voyage  on  which  the  vessel  was  insured.     Had  his 

Britimorelni.  contract  With  De  Noailks  been  complied  with  at  Mole 

Co.         8t.  Nicholas,  or  at  Cape  Fran9ois,  he  would  not  have 

•  -   -     proceeded  to  the  Bite  of  Leogane.    iHad  it  not  been 

complied  with,  he  would  have  had  no  more  inducemoat 
to  go  to  a  port  in  the  Bite  of  Leogane  from  Cape  Fran- 
cois, than  from  Mole  St.  Nicholas.  The  voyage  to 
rort  Republican,  then,  which  was  the  voyage  insured, 
was  completely  terminated  at  Mole  St.  Nicholas ;  the 
voyage  to  Cape  Franf ois^  in  making'  which  she  was 
captured,  was  a  new  voyage  undertaken,  not  for  the 
benefit  of  the  underwriters  of  the  vessel,  but  for  the 
benefit  of  the  owners  and  underwriters  of  the  cargo. 
Consequently,  so  far  as  respects  the  underwriters  of 
the  vessel,  who  insured  only  the  voyage  to  the  Bite  of 
Leogane^  the  capture  at  Cape  Francois  is  an  immate- 
rial circumstance,  and  the  technical  total  loss  produced 
by  carrying  the  vessel  into  Mole  St.  Nicholas,  was 
either  terminated  when  she  was  restored  without  Jier 
cargo,  or  would  have  continued  had  she  returned  to  an 
American  port  without  her  cargo. 

Upon  prmciple,  then,  independent  of  authority,  it  is 
very  clear  that  the  underwriter  of  the  vessel  does  not 
undertake  for  the  cargo,  but  engages  only  for  the  ability 
of  the  vessel  to  perform  her-voyage,  and  to  bear  any 
'  damage  which  the  vessel  may  sustain  in  making  that 
voyage. 

But  it  is  contended  that  adjudged  cases  have  settled 
this  question  otherwise. 
^  The  case  has  frequently  occurred,  and  a  direct  deci- 

sion might  be  expected  on  it,  if  a  construction  so  fo- 
reign from  the  contract  had  really  been  made.  It  often 
happens  that  the  cargo  of  a  neutral  vessel  is  condemned 
as  enemy  property^  and  the  vessel  itself  is  discharged. 

Not  an  instance  is  recollected  in  which  the  right  to 
abandon  in  such  a  case,  after  the  vessel  Was  restored, 
has  been  claimed.  Yet,  if  the  loss  of  the  cargo  amount- 
ed to  a  destruction  of  the  voyage,  so  far  as  respected 
the  vessel,  and  thereby  created  a  total  loss  of  the  ves- 

*  377        sel  ^herself,  notwithstanding  her  restoration  to  the  cap- 

tain uninjured,  and  in  a  full  capacity  to  prosecute  her' 
voyage,  such  claims  would  be  frequently  asserted,  and 
vessels  would  be  valued  high  in  the  policy,  for  the  pur- 
pppe  of  selling  them  on  a  contingency  which  SfO  of(en 
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occuirs.     It  would  be  strange,  indeed,  to  admk,  that  if    Aiexnnder 
ihis  cargo  had  been  condemned  in  Mole  St.  Nicholas,  Baltimore  Ins. 
and  the  vessel  had  been  liberated,  the  right  to  abandon         Co. 

>vould  not  have  been  produced  by  the  loss  of  the  car-    ""^ 

go^  and  yet  to  contend  that  non-payment  for  the   cargo 
does  produce  that  right. 

In  recurring  to  precedent,  no  direct  decision  by  a  ' 
court  on  the  |K)int,  no  direct  affirmance  of  the  principle 
has  been  adduced  ;  but  the  counsel  for  the  plaintiff  re- 
lies on  general  dicta  in  the  books  which  are  used  in  re* 
ference  to  other  principles.  Thus,  in  1  Term  Rep,  191.  • 
Judge  Buller  says,  **  //  is  an  assurance  on  the  ship  for 
the  voyage.  If  either  the  ship  or  the  voyage  be  lost,  it 
is  a  total  loss." 

In  that  case,  the  counsel  for  the  plaintiff  contended 
that  the  insurance  was  on  the  ship,  and  on  the  voyage, 
and  insisted,  that  as  the  vessel  returned  unfit  for  Use, 
it  was  a  total  loss.  The  counsel  for  the  defendants  was 
stopped^  and  Judge  Buller  said,  "  Allowing  total  loss  to 
be  a  technical  expression,  the  manner  in  which  the 
plaintiff's  counsel  have  stated  it  is  rather  too  broad." 
Why  too  broad  ?  Judge  Buller  answers,  *'  It  has  been 
said  that  the  insurance  must  be  taken  to  be  on  the  ship 
as  well  as  on  the  voyage,  but  the  true  way  of  consider- 
ing it  is  this;  it  is  an  insurance,  on  the*  ship  ybr  the  ' 
voyage.  If  either  the  ship  or  the  voyage  be  lost,  that 
is  a  total  loss." 

In  what  consists  the  difference  between  an  insurance 
on  the  ship  and  the  voyage,  which  is  laying  down  the 
principle  too  broad,  and  an  insurance  on  the  ship  yir 
the  voyage,  which  is  the  true  way  of  considering  it? 
If  the  destruction  of  the  voyage  by  the  loss  of  tht  cargo 
is  a  loss  of  the  ship,  then  it  is  an  insurance  on  t^e 
ship  and  the  voyage*  But  this,  according  to  Judge 
Buller^  i$  not  jhe  true  principle.  The  true  principle  is, 
that  *'it  is  an  insurance  on  the  ship^ir  the  voyage," 
♦that  is,  that  the  voyage  shall  not  be  destroyed  by  the  *  378 
fault  of  the  ship,  or,  in  other  words,  that  the  ship  shall 
he  capable  of  making  her  voyage.  And  when  he  says 
that  if  either  be  lost  it  is  a  total  loss,  he  must  be  under-  " 
stood  to  mean,  if  the  voyage  be  lost  by  the  hap  ening 
'to  the  ship  of  any  of  the  perils  insured  against,  i  o 
understand  Judge  Buller  otherwise,  would  be  to  make 
bim  inconsistent  with  himself;  to  illustrate  a  proposi« 
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Alexander  ^j^jj  jjy  ^^ascs  incompatible  with  that  proposttiofi;  and 
Baitimorelm.  to  support  a  distinction  by  cases  which  confound  the 
^-  principles  intended  to  be  distinguished  from  each  other. 
But  these  expressions  are  used  in  a  case  in  which  the 
whole  contest  respected  the  damage  actually  sustain- 
ed by  the  ship  insured,  and  must  be  understood  io  re- 
ference to  such  a  case. 

So  in  1  Term  Rep.  615.  Mtchellv.  EJie,  Buller,  J. 
says,  ^^  A  total  loss  is  of  two  sorts.  One  where  in  fact 
the  whole  of  the  propety  perishes ;"  (that  is,  the  pro- 
perty insured ;)  ^^  the  plher  where  the  property  exists, 
but  the  voyage  is  lost,  or  the  expense  of  pursuing  it  ex- 
ceeds the  benefit  arising  from  it." 

This  was  a  case  in  which  the  cargo,  which  was  the 
thing  insured,  was,  by  one  of  the  perils  insured  against, 
prevented  from  reaching  its  destined  port,  and  was 
greatly  damaged.  The  expressions  must  be  explained 
by  the  case,  for  the  case  itself  is  in  view  when  the  ex* 
pressions  are  used. 

A  dictum  of  Judge  Duller,  in  1  Term  Rep.  310.  is 
Aiore  applicable  to  this  case  than  either  of  those  before 
quoted.  .  He  says,  *'  If  the  ship  had  arrived,  and  the 
goods  had  been  lost,  the  assured  could  not  have  reco- 
.  vered."  That  wa^  an  insurance  on  the  arrival  of  the 
ship.  It  is  said  that  dictum  was  founded  on  its  being 
a  wagering  p61icy  ;  but  it  appears  to  be  a  construction 
of  the  terms  of  the  policy.  He  proceeds  to  say,  that 
^^  in  policies  on  interest,  if  the  voyage  be  los^t,  it  is  not 
necessary  to  proceed  on  with  the  hulk  of  the  ship."  But 
to  what  case  does  this  apply?  To  an  insurance  on 
goods  or  on  the  ship  ?  To  a  loss  of  the  voyage  by  de- 
fault erf  the  thing  insured  and  abandoned,  or  by  default 
of  the  thing  not  insured  i  The  dicfium  is  too  vague 
♦  379  and  too  unsatisfactory  to  form  the  basis  of  a  great  *le- 
gal  principle  of  infinite  importance  in  commercial  train- 
actions.  If  that  case  be  read  throughout,  dicta  may 
be  found  interspersed  tlu-ough  it  which  militate  agakuU 
the  doctrine  this  single  sentence  is  supposed  to  support. 
In  the  case  of  Goss  v.  Withers^  there  were  two  poli- 
^  cies,  one  on  the  ship  and  the  other  on  the  cargo.  The 
language  of  Lord  Mansfield^  in  delivering  the  opinion 
of  the  court  with  respect  to  the  ship,  do^s  not  even  in- 
sinuate the  idea  that  any  damage  sustained  by  the  cargc 
would  have  affected  the  policy  on  the  ship. 
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'  In  deciding  on  the  daim  for  the  cargo,  his  language    A^^^*'**^®*' 
is  to  be  considered  with  reference  to  the  case  itself.   It  Baltimore  ins. 
does  not  appear  whether,  in  the  passage  quoted  from         ^^' 
Le  Omdon^  the  author  of  that  work  was  treating  of  an 
abandonmeot  as  to  the  ship  or  cargo,  or  both.     Nor 
does  it  m  any  degree  tend  to  establish  the  principle 
contended  for,  that  after  stating  the  actual  total  loss  of 
the  goods.  Lord  Mansfield  mentions,  as  an  additional 
<^rcum8tance,  showing  the  complete  destruction  of  the  , 

voyage,  that  the  ship  was  lost  also. 

In  the  case  of  Hamilton  v.  Metidez^  neither  the  ship 
Aor  cargo  was  lost.  Lord  Mansfield  puts  cases  in  which 
there  might  be  a  total  loss,  but  those  cases  are  not 
stated  with  such  precision  as  to  throw  any  light  on  the 
present  question.  He  says  it  does  not  absolutely  fol- 
low '^Ut,  because  there  is  a  recapture,  the  loss  ceases 
to  be  total.  **  If  the  voyage  is  absolutely  lost,  or  not 
worth  pursuing,"  and  in  maqy  other  instances,  the 
owner  may  disentangle  himself,  and  abandon  notwith- 
standing there  has  been  a  recapture. 

It  is  extremely  dangerous  to  take  general  dicta  upon 
supposed  ^ases  not  considered  in  all  their  bearings,  and 
m  best,  ioexplicitly  stated,  as  establishing  important  law 
principles.  Let  the  dictum  in  the  present  case  be  ex- 
anrined.  Suppose  the  ship  and  cargo  to  be  owned  by 
-diflferent  persons,  and  insured  by  different  underwriters. 
if  the  voyage  be  lost  by  the  infirmity  of  the  ship,  the 
abandonment  might  unquestionably  be  made.  If  the 
^oods  be  damaged  or  injured,  so  as  to  occasion  a  tech- 
nical *total  loss,  so  as  to  render  the  voyage  not  worth  .  *  380 
pursuing,  the  owner  of  the  car^o  may  abandon ;  but 
how  -does  this  render  the  voyage  not  worth  pursuing  by 
:the  owner  of  the  vessel  ?  The  value  of  the  cargo  does 
not  affect  him,  or  injure  the  vessel.  With  respect  to 
him,  the  voyage  is  not  destroyed.  These  dicta  of  Lord 
^MwMfield  are  uttered  in  terms  which  demonstrate  that 
410  case  l%e  the  present  was  in  his  view  at  the  time, 
^and  they  are  not  adapted  to  such  a  case. 

The  oases  from  Weskett  are  upon  a  peculiar  kind  of 
policy.  They  are  in  the  nature  of  wager  policies,  and 
the  natore  of  the  undertaking  is  said  to  be,  that  the  ship 
Qfaall  perform  her  voyage  in  a  reasonable  time.  ^^  In 
^ese  two  last  kinds  of  policies,"  says  Weskett,  ^  va- 
lued free  from  average^  and  **  interest  or  no  interest, 
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• 

Alexander    It  IS  manifest  that  the  performance  of  the  voyage  or  ad-* 

y*  venture  in  a  reasonable  time  and  manner,  and  not  the 

'co.         bare  existence  of  the  ship  and  cargo,  is  the  object  of  the 

— insurance."   This  remark  applies  only  to  policies  of  the 

particular  specified  description ;  and  even  ii^ith  respect 
to  them  it  would  not  appear  that  the  fate  of  the  ship  de- 
pended on  that  of  the  cargo.  In  illustration  of  this 
principle  he  states  the  case  of  The  Ludloxo  Castle  insu- 
red from  Jamaica  to  England.  She  was,  compelled  by 
one  of  the  perils  insured  against,  to  put  into.  Antiguai 
where  she  was  stopped  from  proceeding  on  her  voyage, 
and  her  cargo  was  sent  to  England  in  another  vessel. 
At  the  time  of  the  abandonment,  and  even  at  the  time  of 
the  trial,  the  vessel  had  not  arrived  in  England,  and 
w-as  not  restored  to  the  owner.  In  this  case  the  v<^« 
age  was  lost  by  the  inability  of  the  vessel  to  prosecute 
it.  . 

The  case  of  The  Sarah  Galley  bears  a  much  stronger 
resemblance  to  that  under  consideration,  but  is  not  so 
fully  stated  as  to  give  the  court  all  its  circumstances*    It 
does  not  precisely  appear  what  damage  was  sustained 
by  the  seizure  at  Gibraltar,  nor  what  effect  .'that  loss 
might  have  on  the  jury.     Nor  are  we  informed  at  what 
time,  and  for  what  cause  the  abandonment  was  made. 
But  the  great  objection  to  that  case  is,  that  it  was 
the  verdict  of  a  jurj*,  not  the  solemn  decision  of  a  court, 
•381         *which  verdict  was  rendered  at  a  time  when  the  law  of 
insurance  was  not  settled,  and  most  probably  on  a  point 
which  has  since  been  overruled  in  England  and  in  this 
country.  The  loss  of  the  ship  on  a  voyage  from  Gibral* 
/  tar  to  Dunkirk   could  not  be  the  fact  on   which  the 

plaintiff  recovered,  because  that  was  a  voyage  not 
within  the  policy.  The  seizure  at  Gibraltar  was  the 
fact  on  which  the  jury  founded  their  verdict.  The  de- 
fendant contended  that  this  total  loss  was  terminated 
by  the  restoration  of  the  ship ;  "  yet  as  the  taking  at 
Gibraltar  was  a  taking  whereby  the  return  voyage  was 
prevented,  a  special  jury  gave  the  plaintiff  a  verdict  for 
a  total  loss."  '  The  verdict,  then,  is  foimd  not  on  the 
subsequent  actual  loss  of  the  vessel,  but  on  the  techni- 
cal loss  occasioned  by  the  seizure.  This  verdict  was 
rendered  in  the  reign  of  George  II.  At  that  time  it 
was  doubtful  whether  a  technical  total  loss  occasioned 
by  capture  did  not  vest  in  the  assured  a  right  to  aban- 
don, which  right  was  not  cjevested  by  restoration.     In 
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the  case  of  Hamikon  v.  Mend-z^  which  came  on  after-  Alexander 
wards,  this  point  was  perse veringly  maintained  at  the  Baltimore Im. 
bar,  and  settled  by  the  court.  Had  the  case  of  The  ^' 
Sarah  Galley  been  decided  after  the  case  of  Hamilton  •'""■^— ~ 
V.  Mendez^  a  different  verdict  must  have  been  render- 
ed. But  this  decision  was  given  exclusively  on  the  cir- 
cumstances which  had  befallen  the  ship,  without  a  view, 
BO  Car  as  is  stated,  to  any  loss  of  the  cargo,  and  is  con- 
sidered by  Millar  (288.)  as  not  being  law« 

The  case  of  The  Anna  turned  entirely  on  the  tnabili- 
ty  of  the  ship  to  prosecute  her  voyage. 

The  case  of  The  DispiHch  Galley  is  a  case  in  which 
we  are  not  informed  of  the  amount  of  loss  occasioned 
by  capture  and  recapture ;  and  is  also  a  case  decided 
before  HamiUon  v.  Mendtx^  most  obviously  upon  the 
principle  that  the  right  to  abandon,  which  was  vested 
by  the  capture,  was  not  devested  by  the  restoration  of 
die  vessel.  This  oase  serves  to  show  that  the  verdict 
in  the  case  qi  The  Sarah  Galley  did  not  turn  on  the  sub- 
sequent loss  of  the  vessel,  for  this  vessel  was  not  lost. 
There  is  in  it  no  allusion  to  any  influence  which  the 
loss  of  a  cargo  naight  have  on  the  insurance  of  a  ves- 
sel. 

# The  principles  laid  down  by  Millar  do  not  militate        -^  qqq 
against  those  which  are  contsuned  in  this  opinion*    When 
he  speaks  of  a  loss  which  defeats  the  voyage,  he  alludes 
to  a  loss  which  has  befalkn  the  thing  insured. 

The  court  can  find  in  the  books  no  case  which  would 
justify  the  establishment  of  the  principle,  that  the  loss  of 
the  cargo  constitutes  a  technical  loss  of  the  vessel,  and 
must,  idherefore,  construe  this  contract  according  to  its 
obvious  import.  It  is  an  insurance  on  the  ship  for  the 
voyoffe^  not  an  insurance  on  the  ship  and  the  voyage.  It 
is  an  undertaking  for  the  ability  of  the  ship  to  prosecute 
her  voyage,  and  10  bear  any  damage  which  she  may  sus- 
tain during  the  voyage,  not  an  undertaking  that  she  sbidl) 
in  any  event,  peiform  the  voyage. 

It  b  the  unanimous  opinion  of  the  court  that  the 
judgment  mutt  be  affirmed,  with  costs* 

Judgment  affirmed. 
Toi.  IV.  Xx 


▼•  I 


I 


SgB  SITPREME  COURT  U.  & 


MATTHEWS  v.  ZANE. 

If  two  eiU.      ERROR  to  the  state  court  of  the  state  of  Ohio»  uader 
1!^  JL  ^  the  25th  section  of  the  judiciary  act^  vol.  1.  p.  63. 
a  suit  in  a       The  plaintiff  in  error  claimed  title  to  land  in  the  sta^ 
ooart  of  their  ^f  Qhio,  under  the  act  of  consress,  passed  in  1800,  and 

state,      elaim    i       .     .  .  r  *i.       -.  ^  ^  :     ^  l- 

tiUeonderthe  the  decision  of  the  State  court  was  against  him. 

«n«    Mt  ?f      The  defendant  in  error  also  claimed  title  to  the  same 

JJSS^JIj,  JU  land  under  the  same  act  of  congress. 

apellate  jn-       The  question  was,  whether  in  such  a  case  this  court 

rSte*^«n<r  ^^  *"*  appellate  jurisdiction  to  revise  the  judgmoit  of  a 

eorreot     the   State  COUrt. 
jo^sinent     of 

•oeh  case.  ^^  ^ Harper y  for  the  defendant  in  error,  contended,  that  the 
*  383  reason  of  bestowing  upon  this  court  the  power  of  revi- 
sing the  decisions  of  the  state  courts,  upon  points  arising 
under  the  laws  of  the  United  States,  was  merely  to  main* 
.  tain  the  authority  of  the  laws  of  thjs  United  States, 
against  the  encroachments  of  the  state  authorities.  But 
that  it  was  not  intended  to  give  this  court  the  power  to 
revise  the  decision  of  a  state  court,  in  a  controversy  be- 
tween two  of  her  own  citizens,  claiming  under  the  same 
act  of  congress ;  for  whether  tiie  one  or  the  other  re- 
covered, the  authority  of  the  laws  of  the  United  States 
was  equally  supported.  The  power  was  given  merely  to 
prevent  the  laws  of  the  United  States  from  being  frittered 
away  by  state  jealousies  and  state  powers* 

Pn  B.  Kei/f  contra,  contended,  that  the  intention  was 
to  give  a  uniform  construction  to  the  laws  of  the  Uni- 
ted States ;  and  that  whenever  a  state  eourt  of  the  highest 
grade  shall  haye  given  a  false  con^tructio^  to  an  act  of 
congress,  to  the  prejudice  of  a  right  claimed  under  such 
act  of  congress,  this  court  is  empowered  to  .correct  the 
decision;  and  that  it  is  altogether  immaterial  whether 
both  parties  are  citizens  of  tite  same  state,  or  whether 
both  claim  under  the  same  act  of  congress. 

The  Court  at  first  hesitated  as  to  the  jurisdiction,  but 
apon  consultation  together  and  deliberation, 
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Marshall,  Ch.  J.  declared  it  to  be  the  opinioil  of  a    Mtuhews 
majority  of  the  judges »  that  this  court  has  jurisdiction.  .  ^^^ 

That  the  third  article  of  the  constitution  of  the  Uni-  ■      > 

ted  States,  when  considered  in  connection  with  the  statute, 
will  give  it  a  more  extensive  construction  than  it  might 
otherwise  receive. 

It  is  supposed  that  the  act  intends  to  give  this  court 
the  power  of  rendering  uniform  the  construction  of  the 
laws  of  the  United  States,  and  the  decisions  upon  rights 
or  titles,  claimed  under  those  laws. 

r 

V 

•YOUNG  V.  THE  BANK  OF  ALEXANDRIA.  ♦  384 

ERROR  to  the  circuit  court  for  the  district  of  Co-^^-^".  *^i 
lumbia,  sitting  at  Alexandria.  ror^Ues  from 

the  jadg. 

C.  Simms^  for  the  defendant  ii^  error,  having  obtained  a  S?rou?t  ^  coSt 
rule  on  the  plaintiff^  in  error  to  dhow  cause  why  the  writ  o^  the  district 
of  error  should  not  be  quashed,  t  afc'j^' 

in     eaaes 

ToungSj  E.  y*  Lee^  and  yones  now  showed  cause ;  ^j^^^  J,® 
and  read  a  printed  paper"  produced  by  the  other  aide  andria  is 
purporting  to  be  the  act  of  assembly  of  Virginia,  of  P-^"f*^»  »»< 
1792,  incorporating  the  bank,  and  giving  them  a  right  to  menu  i'elow 
obtain  judgments  against  their  debtors  at  the  first  term, "«  >a  its  fii. 
without  appeal  or  writ  of  error ;  another  printed  paper,  Jundin?^the 
also  produced  by  the  other  side,  purporting  to  be  the  act  clause  m  its 
of  assembly  of  Virginia,  of  the  21st  of  January,  1801,  ^SJ^******* 
continuing  the  act  of  1792  until  the  year  1811,  which  The  right 
would  otherwise  have  expired  in  the  year  1803 ;  the  act  fj^"**"**/" 
of  congress  of  the  2/th  of  February,  1801,  erecting  the  t^t  ^part  of 
circuit  court  for  the  district  of  Columbia,  and  providing  ^!^^  district 
for  an  appeal  or  writ  of  error  to  this  court,  in  all  cases  which  wa?* 
where  the  matter  in  dispute  shall  exceed  the  value  of  one  ceded  hr  her 
hundred  dollars,  with  a  proviso  that  nothing  in  that  act  %^^  ^nSl 
should  impair  the  rights  granted  by,  or  derived  from,  the  nued  until  the 
acts  of  incorporation  of  any  body  corporate  within  the  bJ^JjL^^.iJ^" 
district;  the  act  of  assembly  of  Virginia,  of  1789,  ce-    The 'act  ^ 

Virginia   in- 
corporating the  bank  of  Alexandria  is  a  public  lav. 
Quare,  whether  private  acts  of  assembly  of  Virginia  printed  by  the  public  printer  of 
that  state,  under  the  authority  of  law,  may  be  read  in  evidence  without  other  aiithentiaa- 
tion. 
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ToQng      ding  la  the  United  States  a  territory  for  thereat  of  their 
BmkofAie    government^  Mid  the  act  of  congress  of  1790,  accepting 

andria.       uie  CCSsioO* 

^  They  contended^ 

1*  That  when  the  legislature  of  Virginia  passed  the 
act  of  2l8t  of  January^  1801,  continuing  the  act  kA 
19*92,  which  incorporated  the  bank,  the  state  of  Virginia 
had  no  power  to  legislate  for  the  district  of  Cohimbia, 
and,  therefore,  could  not  give  continuance  to  the  act  of 
1792,  as  a  law  in  that  district.  The  consequence  of 
*  385  *which  b,  that  there  is  now  no  law  in  the  district  of  Co- 
lumbia which  gives  to  the  bank  any  exclusive  privileges. 

2.  That  the  act  of  Virginia,  of  21st  of  January,  1801, 
was  not  adopted  as  the  law  fdr  the  district  of  Columbia, 
by  the  act  of  congress  of  27th  of  February,  1801. 

3*  That  if  the  act  of  21st  of  January',  1801,  was 
adopted  as  to  its  general  provisions,  yet  so  much  of  it  as 
takes  away  the  right  of  appeal  was  not  adopted,  because 
inconsistent  with  that  part  of  the  adopting  law  which 
gives  an  appeal  or  writ  of  error,  in  all  cases  where  the 
matter  in  dispute  exceeds  the  value  of  100  dollars. 

4.  That  the  acts  of  1792,  and  21st  of  January,  1801, 
were  private  acts,  and  that  the  papers  read,  purporting  to 
be  those  acts,  were  not  sufficiendy  authenticated,  and 
could  not  be  noticed  by  the  court. 

The  points  being  opened,  the  court  requested  to  hear 
the  counsel  on  the  other  side* 

C.  Simmsy  for  the  bank. 

The  first  question  is,  whether  the  right  of  Virginia  to 
legislate  for  the  district  of  Columbia  ceased  on  the  t^ 
Monday  in  December,  1800,  when  the  district  became 
the  seat  of  the  national  government,  or  on  the  27th  of 
February,  1801,  when  congress  firlit  provided  by  law  for. 
the  government  of  the  district  under  their  jurisdictioiu 
By  the  act  of  assembly  of  Virginia,  passed  on  the  3d  i^ 
December,  ^789,  for  the  cession  of  a  territory  for  the 
permanent  seat  of  the  general  government,  (Revised 
Code^  p.  52.)  it  is  enacted,  *^  That  a  tract  of  country,  not 
exceeding  ten  miles  square,  or  any  lesser  quantity,'  to  be 
located  within  the  limits  of  this  state,  and  in  any  part 
thereof  as  congress  may  by  law  direct,  shall  be,  and  the 
same  is  hereby,  forVever  ceded  and  relinquished  to  the 
congress  and  government  of  the  United  States,  in  fidl 
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mui  atsohite  rig'ht  mid  exchmve  jurisdiction^  at  well  of      Tooog 
soil  as  of  persons  residing  or  to  reside  thereon,  pursuant  Bankof  Aic»r 
to  the  tenor  and  effect  of  the  8th  section  of  the  1st  article       aodria. 
of  the  constitution  of  government  of  the  United  .States."     — — 

•fi  Provided,  that  the  jurisdicticm  of  the  law9  of  this  *  386 
commonwealth,  over  the  persons  and  property  of  indivi" 
duals  residing  within  thf  limits  of  the  cession  aforesaid, 
shall  not  cease  or.  determine  until  congress^  having  ac- 
cepted the  said  cession^  ahaU  by  law  provide  for  the  go^ 
vemment  thereof  under  their  jurisdiction^  in  manner 
provided  by  the  article  of  the  constitution  before  re* 
cited." 

By  the  act  of  congress  of  16th  oj  Juhf^  1790,  for  es- 
tabHshing  the  temporary  and  permanent  seat  of  the  gO' 
vemment  of  the  United  States^  vol,  1.  p.  132.  it  is  enacted, 
^^  That  a  district  of  territory,  not  exceeding  t^n  miles 
square,  to  be  located  as  hereafter  directed,  on  the  river 
Potonaac,  at  some  place  between  the  mouths  of  the  East- 
ern Branchy  and  Connogochegue^  be,  and  the  same  is  hereby 
accepted  for  the  permanent  seat  of  the  government  of  the 
United  States ;  provided  nevertheless^  that  the  operation 
of  the  laws  of  the  state,  within  such  district,  shall  not  be 
aJQTected  by  this  acceptance,  until  the  time  jf^et/ for  the  re* 
moval  of  the  government  thereto,  and  until  congress  shall 
otherwise  by  law  provide. 

The  time  for  the  removal  of  the  government  to  the 
district  was,  by  the  same  ^ci^  fixed  to  be  the  first  Monday 
in  December,  1800* 

The  government  having  been  on  that  day  removed  to 
the  district,  congress  did  not  by  law  provide  for  the  go- 
veroment  thereof,  under  their  jurisdiction,  until  the  2rth 
of  February,  1801:  until  which  day,  we  contend,  the 
jurisdiction  of  the  laws  of  Virginia,  or,  in  other  words, 
the  right  of  Virginia  to  legislate  for  the  district,  did  not 
cease  or  determine.  Virginia  bad,  therefore,  a  right  to 
paM  the  act  of  21st  of  January,  1801,  which  was,  conse- 
quefitly,  one  of  die  existing  laws  of  Virginia,  in  the  dis- 
trict of  ColuBibia,  on  the  27th  of  February,  1801,  when 
*  congress  enacted,  ^^  That  the  laws  of  Virginia,  as  they  now 
e^t,  shall  be  and  continue  in  force  in  that  part  of  the  dis- 
trict of  Columbia,  which  was  ceded  by  the  said  state  to 
the  United  States,  and  by  them  accepted  for  the  perma- 
nent seat  of  the  government.'^ 
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Yoang  *There  are  only  two  instances  in  which  congress  have 

j^l^J^^^^^  referred  to  the  tst  Monday  of  December^  1800,  as  the 

BDdria.    '  period  of  separation,  viz*  in  the  act  of  3d  March^  1801, 

■    >  s*  7.  vol.  5.  p.  290.  authorizing  the  sheriffs  of  the  ad* 

joining  counties  in  Maryland  and  Virginia,  to  proceed  to 

collect  taxes  and  officers*  fees,  due  before  that  day ;  and 

b  the  act  of  May  3d,  1802,  s.  13.  vol.  6.  p.  183.  which 

refers  to  the  militia  laws  of  the  states  of  Maryland  and 

Virginia,  as  they  stood  in  force  in  the  district,  on  the  Ist 

Monday  of  December,  1800. 

The  right  of  the  bank  to  obtain  judgment  against  their 
debtors  at  the  first  term  without  appeal,  is  a  right  granted 
to  them  by  their  act  of  incorporation,  and  is,  therefore, 
saved  by  the  proviso  of  the  statute  of  2rth  February, 
1801,  and  is,  therefore,  an  exception,  to  the  general  clause 
which  gives  a  right  of  appeal  in  all  cases. 

But  it  is  contended  that  the  acts  of  Virginia,  incorpo- 
rating the  bank  of  Alexandria,  are  private  acts,  and  diat 
the  printed  papers  now  produced  ought  not  to  be  regarded 
by  the  court  as  evidence  of  the  existence  of  such  acts. 
The  acts  which  we  read  to  the  court,  are  found  printed 
with,  and  bound  up  among,  the  public  acts  of  the  com- 
monwealth.    The  title  page  declares  the  book  to  contain 
the  acts  of  assembly  of  the  commonwealth  of  Virginia^ 
and  to  be  printed  by  Augustine  Davis,  who,  we  are  ready 
to  prove,  was  the  public  printer  for  the  years  when  those 
laws  were  passed.     By  the  act  of  assembly  of  Virginia, 
of  22d  January,  1798,  the  public  printer  is  to  be  appointed 
annually,  by  the  joint  ballot  of  both  houses,  and  it  is  made 
his  duty  to  publish  qU  laws  passed  during  the  session* 
{Nerw  Rev*  Code^  382.)     The  executive  is  also  bound  by 
law  to  send  copies  of  all  the  laws,  when  printed,  to  the 
clerks  of  the  courts,  &c.  and  by  another  ^statute,  private 
acts  of  assembly  may  be  given  in  evidence,  without 
pleading  them  specially.  {New  Rev.  Code,  59.  112.) 

There  is  a  difference  between  the  laws  of  Virginia  and 
those  of  England,  respecting  the  authentication  of  pri- 
vate acts.  In  England  they  are  never  prints^d  nor  pro- 
mulgated, but  remain  with  the  clerk  of  parliament.  But 
♦388  in  Virginia  they  are  printed  and  promulgated  by  the  *au- 
thorityof  the  legislature,  and  are  as  well  authenticated  a& 
public  acts. 

But  this  is  a  public  act. 
1 
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CHikBEf  J.     The  act  makes  it  felony  to  counterfeit      ^*^ 
the  notes  of  this  bank.      Does  not  that  make  it  a  public  Bank  of  Alex- 
act  •  aodria. 

Marshall,  Ch.  J.  said,  that  the  opinion  of  the 
court  was  very  strong  that  this  is  a  public  act ;  and  that 
if  it  were  not,  it  being  printed  by  the  public  printer,  by 
order  of  the  legislature,  agreeably  to  a  general  act  of  as- 
seipbly  for  that  purpose*  it  must  be  considered  as  suffi- 
ciendy  authenticated.  But  that  the  court  would  not  pre* 
vent  counsel  from  arguing  the  point,  if  they  thought  they 
could  support  the  contrary  opinion ;  which  the  counsel 
declined  attempting. 

At  the  opening  of  the  court,  on  the  next  momingi 

Toungs^  for  the  plaintiff  in  error,  being  about  to  reply, 

Marshall,  Ch.  J.  said,  the  court  is  so  much  of  opi- 
nion that  the  point  is  decided  by  the  case  of  Wilson  and 
Mason  J  (ante  J  vol.  1.  p.  91.)  that  they  are  inclined  to 
hear  the  other  side. 

By  the  Virginia  land  law,  no  appeal  or  writ  of  error  is 
allowed  in  caveats;  and  by  the  compact  between  Vir- 
ginia and  Kentucky,  that  law  was  immutable;  yet  this 
court,  in  Wilson  and  Mason^  decided  that  the  act  of  con- 
gress which  gives  a  writ  of  error  in  all  cases,  so  far  re- 
pealed the  state  law,  as  to  prevent  it  from  operating 
upon  the  United  States  court  for  the  district  of  Ken- 
tucky. 

JOHHSON,  J.  Perhaps  a  distinction  may  be  drawn  be* 
tween  that  case  and  this.  If  the  bank  of  Alexandria  had 
a  vested  right  under  the  act  of  incorporation,  it  is  saved 
by  the  proviso  in  the  act  of  27th  of  February,  1801. 

^The  Court  thereupon  directed  Youngs  to  proceed  in        *  389 
his  argument. 

ToungSj  for  the  plaintiff  in  error. 

By  the  8th  section  of  the  1st  article  of  the  constitution 
of  the  United  States^  power  is  given  to  congress,  *••  To 
exercise  exclusive  legislation  over  such  district,  not  ex^* 
ceeding  ten  miles  square,  as  may  by  cession  of  particular 
states,  and  the  acceptance    cf  congress,  become  the  seat 
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f^nog  of  thie  go\^eniBieiit  of  the  United  States."  The  OKMrie&t 
ftaiikof  Aki-^^  diHvict  became  the  seat  of  government,  coi^;reas 
•ndrau  bad  the  right  of  exclusive  legislation  over  it.  Tha:e 
'  could  be. no  concurrent  rights  of  ezdusive  legislation* 
The  Idea  is  absurd  and  impossible.  There  can  be  but 
cne  right  of  exclusive  legislation,  and  by  the  constitution 
^  the  United  States,  it  was  vested  in  congress.  It  is 
not  necessary  that  congress  should  have  exercised  the 
right  in  order  to  vest  it  in  diemselves*  It  most  have 
irested  in  them  before  they  could  exercise  it.  The  dis- 
trict of  Colnmbia,  both  in  law  and  in  fact,  became  the 
seat  of  government  of  the  Uinted  States,  on  the  lat 
Monday  of  December,  1800.  From  that  moment  the 
right  of  the  state  of  Virginia  to  legislate  over  the  dis- 
trict ceased.  It  could  make  no  law  to  affect  the  pro- 
perty or  persons  within  it.  Vir|^a  did  not  attempt  it. 
She  knew  she  had  no  power,  and,  therefore,  she  has  used 
language  appropriate  only  to  her  own  terric^ry.  She 
has  authorized  the  stockholders  to  choose  their  diveetors 
in  the  state  of  Virginia  out  of  the  district  She  speaks 
of  the  town  of  Alexandria  as  being  **  in  that  part  of  the 
district  of  Columbia,  which  heretofore  formed  a  part  of 
this  commonwealth.^' 

Three  things  only  were  necessary  to  vest  the  excloshre 
power  of  legisUtion  in  congress.     A  cession  of  tenitcHy 
by  some  of  the  states ;  an  acceptance  by  coni^ess ;  and 
the  ceded  territory  being  actually  the  seat  of  the  govern- 
ment of  the  United  States.     These  events  had  all  hap- 
pened on  the  first  Monday  of  December,  1800.     No  fur- 
ther act  was  necessary.      The  right  to  legislate  was 
complete  and  exclusive  whether  congress  exercised  it  or 
not. 
*  390  *But  it  is  said  that  if  Virginia  could  not  legislate  for 

the  district  of  Columbia,  yet  she  eould  legislate  for  her- 
self; and  congress  by  the  act  of  27th  February,  leOl^ 
adopted  aH  her  laws  as  they  then  existed. 

As  they  existed  where  P  we  say  as  they  then  existed 
in  the  district  of  Columbia;  that  was  the  territory  over 
which  congress  was  legislating,  and  their  object  was 
merely  to  continue  in  force  the  laws  then  existing  in  the 
district. 

If  Virginia  had  no  right  to  legislate  for  the  district  of 
Columbia,  when  she  passed  the  act  of  the  S  1st  of  Janu- 
ary, 1801,  that  act  was  not  in  foroe^  and  did  xs&t  exist  as 
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a  law,  in  the  district  of  Columbia,  on  the  2Tth  of  Pc-       ^Gwtkf; 
bruary,  1801 ;  and  if  it  did  not  then  exist  as  a  law  in  the  Bankef  Atak- 
district,  it  could  not  be  continued  in  force  by  the  act  of       <>"*» 
congress.     The  words  of  the  act  of  congress  are,  "  The     " 
laws  of  the  state  of  Virginia,  as  they  now  exist,  shall  be 
and  continue  in  force,  in  that  part  of  the  district,"  &c. 

The  legislatures  of  Virginia,  and  of  the  United  States^ 
both  began  their  session^  on  the  same  first  Monday  of 
December,  1 800.     It  is  not  possible  that  congress,  when 
they  passed  the   act  of  the  2/th   of  February,   1801, 
diould  know  what  acts  Vir^nia  had  passed  at  that  ses- 
sion.    The  laws  of  that  session  were  not  then  promul- 
gated ;  and  it  cannot  be  supposed  that  congress  meant, 
blindfold,  to  adopt  whatever  Virginia  should  choose  to 
enact.  ,  It  cannot  be  presumed^fhat  congress  would  have 
adopted  the  act  of  2l8t  of  January,  1801,  if  they  had 
known  it,  because  it  was  equivalent  to  giving  the  bank  of 
Alexandria  a  new  charter ;  and  to  give  any  bank  a  charter 
by  a  law  of  the  United  States,  prior  to  the  4th  of  March, 
1811,  is  to  violate  the  public  faith  pledged  to  the  bank 
of  the  United  States.     If,  therefore,  a  doubt  can  be 
raised  as  to  the  intention  of  the  United  States,  this  court 
will  not  give  the  law  such  a  construction  as  would  vio- 
late the  public  faith. 

There  is  another  objection  to  that  part  of  the  act  of 
Virginia,  which  gives  exclusive  privileges  to  the  bank  of 
Alexandria.  ' 

.  /^f^It  is  directly  repugnant  to  the  bill  of  rights  of  Vir-         #  391 
ginia,  the  fourth  article  of  which  declares,  *^  That  no 
man,  or  set  ofmen^  are  entitled  to  exclusive  or  separate 
emoluments,  or  privileges  from  the  community,  but  in 
consideration  of  put^lic  services/' 

Marshall,  Ch.  J.  We  will  consider  that  point 
when  We  come  to  the  general  merits  of  the  case. 

Timngs*  But  if  the  court  should  quash  the  writ  of 
error,  d»ey  will  never.jiear  the  merits. 

Chase,  J.  But  if  it  3^  contrary  to  the  constitution 
of  Virginia,  are  we  to  decide  upon  its  ^nconstitution* 
ality  I    I  must  say  I  think  we  cannot. 


•••• 
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YouMs  £,  y.  J^etf  mtk  the  ^m»  side. 

SMik  of  Alex.  We  do  not  coDtend  that  the  bank  has  np  cblPler ;  mr 
aiidria  admit  that  the  bank  still  exists  as  a  corporate  body  in 
"~*"^  Virginia,  and  niay  there  exercise  aU  its  functions,  choisac 
its  officers,  keep  its  bankiqgrhouse,  and  transact  its  bu» 
siness.  But  we  say  it  has  no  peculiar  privileges  in  the 
courts  of  the  United  States.  We  deny  it  has  existence 
as  a  corporate  body  in  the  district  of  Columbia,  and  that 
the  court  h^low  is  bound  by  any  of  the  remediea  which 
the  bank  is  entitled  to  in  the  courts  of  Virg^ia,  by  vir- 
tue of  any  law  of  Virginia,  passed  since  the  first  Mon^ 
day  in  December,  1800.  It  never  had  a  right  to  its 
summary  remedy  in  the  courts  of  the  United  States, 
and,  therefore,  no  such  right  could  be  saved  by  the 
proviso  in  the  act  of  the  27th  of  February,  1801. 
We  consider  the  case  of  Wilson  and  Mason  as  decisive^ 

Swantij  contra. 

There  is  a  distinction  to  be  taken  between  this  case 
and  that  of  WiUon  and  Mason*  There  the  right  of  ap- 
peal was  a  consiitutional  right*  It  grew  out  of  the  con- 
stitution of  the  United  States,  which  gave  to  die  courts 
of  the  United  States  jurisdiction  between  citizens  of 
diflferent  states,  and  to  this  court  its  appellate  power. 
This  is  the  ground  taken  by  the  court  in  delivering  its 
opinion  in  that  case. 
IS  392  "^But  the  right  of  appeal  in  this  district  is  not  a  coa- 

stitutional  right.  The  courts  of  this  district  are  of  le- 
gislative, not  of  constitutional  creation.  The  power  of 
this  court  to  hear  appeals  from  the  circuit  $ourt  of  tbk 
district,  is  a  power  not  derived  from  the  consdiulion. 
This  district  is  like  a  state,  and  congress  legislates  for 
it  as  a  state  legislature  would  for  a  state. 

'k*h/e  act  of  the  2^1st  of  January,  1 801,  was  a»  e^dsting 
law  operating  upon  this  part  of  the  district  on  die  %TA 
^  of  February,  1801.     On  the  21st  of  January,  1801,  the 

jurisdiction  of  Virginia,  in  aH  respects  whateoer^  existed 
over  lliis  district,  and  continued-until  congress,  by  an 
act,  assumed  the  jurisdiction.  Congress  hzi  power  to 
exercise  exclusive  legislation,  but  was  not  bound- to 
exercise  it.  UntiV  they  chose  to  exercise-  it  by  pro- 
viding for  the  government  of  the  district,  diejurisdk* 
tion  of  the  laws  of  Virginia  was  not  to  cease.  What 
is  the  jujrisdiction  of  the  laws,  but  the  jurisdiction  of 
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tHd  comihoiiweftMi}   Tbe  jurk^etioA  of  Aie  l»w»  eofti*      Yoaug 
«^ebeitd»  the  wbele  jurildkttom     If  aot  the  w^o/^  iu-  «  . .  ^. , . 
risdicttoii'i  wliat  /rui-r  doe^tt  oomj^reheftdf     It  wfta*  itf^      antfris; 
teiUd^d  that  ttj^re  ftbottM  be  iio  inHrngnUm^  no  time  'Ul  - 

which  the  inhabitants  of  the  district  shouki  be  without 
Urnsi  aad  ii^ith<$nt  the  means  of  enferoiag  Aem«  The 
jorisdiotiMftof  the  courts  aAd0fie6rs  was  to  eotitinte^ 
as  well  ats  of  th^  kw^y  eonsiderefd  as  mere  v^al^  of  oott* 
dnetir 

It  is  evidenib  tgy  the  act  of  February  27,  1801y  that 
congress  considered  the  district  as  remainiiig  nnfder  the 
jiorHrdie^ion  of  yirgima  umil  that  dayr 

The  lej^latitre  of  Vir|pnia  had  th^  same  nhdelrstaiid* 
hig.  The  ac«  of  the  2ist  of  JariuaryV  1801^  toys,-  the 
clMTt^r  tfS  the  bank  is  hereby  continfised^  #hich  they 
eovdd  not  do^  toless  they  had  JHrisdiottonv  Thci  court 
of  htislangs  of  Akxandrta  was  abo  holdeir  in  Jalmary 
and  Fefovtiar^y  I80l>  by  the  jnxstkes  holding  their  oflE^ 
ces  marder  Vii^ginia.  ^ 

Herd,  thai^  was  th^  coAcorrent  understanding  of  ttl# 
congress^  of  the  legislature  of  Virg^nia^  alidr  of  the  conrlk 
of  that  part  of  the  district. 

^Buc  e^en*  if  the  power  of  Virginia  ^  legislated  for        ^  393 
the  district  bad  ceased,  the  act  6f  21st  of  January  was 
a  law  in  Virginia  on  the  27th  of  February,.  1801^^  and 
as  such  was  adopted  by  the  act  of  congress  of  that  date. 

It  is  siM  that  con^^ess-  cannot  bd  supposed  to  in* 
teikd  to  adopt  die  lawaof  the  session  of  Virginzav  which 
beg^  oo  iht  first  Monday  of  Decembeir,  I80t,  becanine 
cotigress  calmiot  be  presumed  to  have  had  knowledge  of 
them*  But  congress  cannot  be  presilmed  tb'  hafve  had 
knowledge  of  dll  die  hiwsi  which  were  in  existent^,  ill 
Maryland  and  Virginia,  before  that  period.  Yet  they 
adopted  them*  They  took  them  upon  trust ;  and  they 
had  as  much'  reas6n  to  adopt  those  of  the  sessibn  of 
l^aOCV^^ldOl,;  as  diose  of  any  former  periods 

C*  SimfMj  on  the  taam  side^ 

It  is-  admitted  that  the  Jurisdiction  of  Vii^ginisr  did 
not  cdase  by  the  act  of  cession,  of  17^9^  nor  by  the  act 
of  acceptaaioe  tff  1790;  why  should  it  cease  wet  tfie  first 
Monday  of  Decethber,  1800.^  We  say  four  things' 
were  necesftatry  W  derest  the  jurisdiction  of  Virgiuiaf 
!•  The  cession  i  2.  The  acceptance ;    3.  The  removal 
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l^oong      of  the  seat  of  government  to  the  district ;  and,  4.  The 
BttkofAiex^actual  proFiding  by  congress  for  the  government  of  the 
•ndria.      district  under  dieir  jurisdictioh.     Only  three  of  these 
"  four  evento  had  happened  on  the  first  Monday  of  De- 

cember, 1800. 

What  reason  is  there  for  supposing  that  Virgmia  re- 
tained an  executive  and  a  judicial  jurisdiction  over  die 
district,  and  not  a  legislative  jurisdiction  also  i  If  she 
could  legislate  for  the  district,  after  the  cession  and 
acceptance,  she  retained  that  power  until  congress  pro- 
vided for  the  government  of  the  district. 

By  die  act  of  cessiota  of  lf89,  individual  rights  were 
not  to  be  impaired  by  the  change  of  jurisdiction  when- 
ever it  should  take  place*  This  provision  applied  not 
to  rights  then  existing,  but  to  any  which  might  be  ac- 
quired under  the  laws  of  Virginia,  before  the  actual 
transfer  of  the  jurisdiction ;  so  that  there  was  a  pledge 
of  the  public  faith,  in  favour  of  the  bank  of  Alexandria, 
*  394  prior  to  *that  in  favour  of  thp  bank  of  the  United  States. 
Before  the  transfer  of  jumdiction,  also,  the  bank  of 
Alexandria  had  acquired  a  right  to  the  summary  reme- 
dy without  appeal. 

The  plaintiff  in  error  had  no  right  to  compbun  of  the 
exercise  of  that  summary  remedy  in  his  case.  He  knew 
the  rights  of  the  bank  before  he  obtained  their  credit, 
and  became  their  debtor. 

/  llie  decision  of  this  court  in  Wilson  and  Mason  was 
predicated  upon  the  principle  that  no  act  of  a  state  le« 
^  gislature  could  deprive  the  courts  of  die  United  States 
of  their  jurisdiction ;  but  here  the  act  taking  away 
the  right  of  appeal  has  been  adopted  by  congress,  and 
therefore  is  in  fact  a  law  of  the  United  States. 

yones^  in  reply. 

If  the  decision  be  against  the  bank,  it  will  only  go  to 
deprive  them  of  an  odious  and  oppressive  prerogative 
which  they  have  assumed.  They ^  may  still  enjoy*  the 
benefits  of  their  charter  in  Virginia. 

The  distinction  attempted  to  be  drawn  between  this 
case  and  that  of  Wilson  and  Masan^  is  not  founded  iir 
fact.  The  constitution  of  the  United  States  gives  to 
this  court  appellate  jurisdiction  in  all  cases  arising  \m^ 
der  the  constitution  and  laws  of  the  United  States,  with 
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«ach  exceptions  and  under  such  regulations  9s  (^ngresiS      Yoang^ 

shall  make.  Bank  Jf  Alex. 

The  cases  which  occur  m  thje  district  of  Columbia,      andrU. 
under  the  exclusive  legislation  of  congress,  are  all  cases    /      ■^"* 
which  arise  under  the  constitution  and  laws  of  the  Uni- 
ted States.      Congress  has  not  only  not  excepted  them 
from  the  jurisdiction  of  this  court,  but  has  regulated  the 
mode  by  which  they  may  be  brought  before  it. 

The  circuit  court  of  the  district  of  Columbia  is  a 
branch  of  the  judiciary  of  the  United  States.  It  holds 
by  the  same  tenure  as  every  other  court  of  the  United 
States,  and  exercises  a  part  of  the  judicial  power  of  the 
United  States,  and  this  court  exercises  its  appellate  ju- 
risdiction *as  much  under  the  constitution  in  these  4^  595 
cases  as  in  any  other. 

It  cannot  be  supposed  that  the  constitution  intended 
congress  should  create  judges  and  cpurts,  independent  of 
the  constitution. 

The  same  general  question,  therefore,  occurs  in  this 
case  as  in  that  of  Wilson  and  Mason  ;  and  is  to  be  decided 
by  the  same  principles. 

If  it: was  intended  to  say  that  the  general  jurisdiction 
of  Virginia  should  continue  until  congress  should  legis- 
late for  the  district,  the  legislature  of  Virginia,  and  con- 
gress, would  have  said  so  expressly,  and  not  used  the  li- 
mited expressions,  ^^jurisdiction  of  the  laxvs^^  and  **  ope" 
ration  of  the  lawsJ^^  The  power  of  legislation  may  cease, 
and  yet  the  jurisdiction  of  the  laws  remain,  and  the  offi- 
cers of  justice  still  continue  to  exercise  their  functions  , 
by  virtue  of  the  compact.  Such  is  the  case  in  conquered 
and  ceded  countries.  They  generally,  by  treaty,  remain 
under  the  jurisdiction  of  the  old  laws,  and  old  officers, 
until  new  laws  are  enacted,  and  new  officers  appointed ; 
and  yet  it  is  not  contended  that  the  old  sovereign  can  le- 
gislate for  them. 

The  act  of  congress  accepting  the  territory,  either  ex- 
plains or  restricts  the  act  of  cession*  It  uses  the  expres- 
sion, *^  operation  of  the  laws''  instead  of  ^^jurisdiction  of 
the  laws." 

We  contend  they  mean  the  same  thing,  1.  e.  that  the 
laws  shall  remain  as  the  rule  of  conduct,  until  altered  or 
repealed  by  congress.  Virginia  and  the  United  States 
were  two  sovereigns  treating  respecting  a  cession  of  ter- 
ritory.    They  agree  that  the  cession  shall  take  effect  upon 
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Youas      *  ceruiio  events  and  that  the  laws  then  easting  in  the  ce* 
«   .  ^r  ^ .     dcd  territory^  shall  continue  until  the  new  oa^erntnenc 
Mdiia.      ^^  Otherwise  providei* 

This  cession  took  effect  on  the  1st  Monday  of  Decern* 

ber,  1800,  and  k^  th^  tenns  of  the  cession  and  accepcanee, 
the  laws  then  in  fcnrce  in  the  diatiict  wck^  to  continae  in 
^396  operation  until  congress  should  provide  for  the  *govem- 
ment  thereof.  The  laws,  then,  which  were  in  force  in  the 
district  on  the  27th  of  February,  1801,  were  those  only 
which  were  in  force  on  the  first  Monday  of  Oecembef) 
1800.  By  the  act  of  37th  of  February,  congress  de^ 
clares  that  the  laws  of  Virginia^  as  they  now  exists  shall 
ie  and  canthtue  in  force,  &c*  The  expresstoii  is  no^ 
which  now  exist,  but  as  they  now  exist,  which  is  descrip- 
tive of  the  manner  in  which  they  existed  f  that  is, 'by 
virtue  of  the.  cession  and  acceptance* 

March  12. 

Marsh A£L»  Ch.  J.  delivered  the  opinion  of  the  court 
as  follows,  viz. 

This  is  a  motion  to  quash  a  writ  of  ettor  which  has 
issued  to  a  judgment  obtained  by  the  bank  of  Alexan:- 
dria  in  the  circuit  court  for  ttte  district  of  Cohimbia  sit- 
ting in  Alexandria.  In  support  of  the  motion,  it  is  cob- 
tended  that  no  writ  of  error  lies  to  such  a  judgment. 

The  words  of  the  act  of  congress  of  Februm-y,  1801, 
by  which'  the  circuit  court  for  the  district  of  Cohunbia 
was  erected,  are  these :  *^  Any  final  judgment,  order  or 
decree  in  the  said  circuit  court,  whevein  tl|e  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the  value  fii  one 
hundred  dollars,  may  be  re-examined,  and  reversed  qy  af* 
firmed,  in  the  supreme  court  of  the  United  States,  by 
writ  of  error  or  appeal.'' 

Upon  the  operation  of  this  clause  in  the  *^  Act  con- 
cerning the  district  of  Columbia,"  no  doubt  could  be  en- 
tertained, were  it  not  produced  by  the  last  section,  which 
enacts  that  nothing  in  that  act  contained  ^  shall  in  any  wise 
alter,  impeach  or  impair  the  right  granted  by  or  derived 
from  the  acts  of  incorporat»<Hi  of  Alexandria  and 
Georgetown,  or  of  any  other  body  corpouMe  or  politic 
within  the  district." 

The  state  of  Virginia  had,  in  Niivember,  1792,  passed 
1 
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m  net  for  eatablishing  a  bank  in  the  town  of  Alexandria,      Young 
whifch  act  incorporated  the  bank,  and,  in  addition  to  the  B^nk  of  Alex- 
privilege  of  summary  process  for  the  recovery  *of  debts,       andm. 
deprived  their  debtors  of  the  right  of  appeal*  — " — • 

In  January,  1801,  the  legislature  of  Virginia  palssed  an-  ^97 

act !  continuing  the  charter  of  the  bank  to  the  4th  of 
March,  in  the  year  1811,  and  authorizing  them  to  trans<» 
act  business  in  the  county  of  Fairfax. 

It  is  the  opinion  of  the  majority  of  the  court,  iinder 
the  terms  of  the  cession  and  acceptance  of  the  district, 
that  the  power  of  legislation  remained  in  Virginia  until 
it  was  exercised  by  congress* 

,  But  the  question  recurs,  whether  that  part  of  the  act 
oiP  Virginia  which  takes  away  the  right  of  appeal,  taken 
in  connection  with  the  act  of  congress  passed  in  February,  ^ 
1801,  is  now  in  operation. 

The  words  of  the  act  of  congress  being  as  explicit  as 
language  can  furnish,  must  comprehend  every  case  not 
completely  excepted  from  theiti*  The  saving  clause  in 
the  last  section  only  saves  existing  rights ;  it  does  not 
extend  those  rights,  or  give  new  ones.  The  act  incor* 
porating  the  bank  professes  to  regulate,  and  could  regu- 
late, only  those  courts  which  were  established  under  the  i 
authority  of  Virginia.  It  could  not  affect  the  judicial 
proceedings  of  a  court  of  the  United  States,  or  of  any 
other  stale* 

There  is  9  difference  between  those  rights  on  which  ^ 

tbe  validity  of  the  transactions  of  the  corporation  de« 
pends,  which  must  adhere  to  those  transactions  every* 
where,  and  those  peculiar  remedies  which  may  be  be* 
^x>wed  on  it*  The  first  are  of  general  obligation ;  the 
last,  from  their  nature,  ,can  only  be  exercised  in  those 
courts  which  the  power  making  the  grant  can  regulate. 
The  act  of  incorporation,  then,  conferred  on  the  bank  of 
Alexandria  a  corporate  character,  but  could  give  that 
corporate  body  no  peculiar  privileges  in  the  courts  of  the 
United  States,  not  belonging  to  it  as  a  corporation* 
TI^G|se  privileges  do  not  exist}  unless  conferred  by  an  act 
of  congress. 

^The  meve  saving  in  an  act  of  congress  which  expressly         ^  398 
renders  all  judgments  of  the  circuit  court,  for  a  larger 
sum  than  one  hundred  dollars,  re-examinable  by  writ  of 
error  in  this  comrt,  cannot  be  considered  'as  ssempting 
judgments  rendered  in  favour  of  the  bank,  fr<^iWie'  qpe- 
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Young       ration  of  this  general  enacting  clause  respecting  writs  of 
Bwk  of  Alex- error.     If  the  act  of  March,  1801,  be  considered  as 
avdria.       giving  the  bank  a  right  to  proceed  in  the  circuit  court  for 
""""""     Alexandria  in  the  same  manner  as  by  the  act  of  incorpo- 
ration, it  might  proceed  in  Virginia,  yet  that  act  does  not 
affect  the  writ  of  error  as  given  in  the  act  of  the  2rth  of 
February. 

The  motion  is,  therefore,  overruled* 


SPIERS  V.  WILLISON. 

By  the  wt  of  ERROR  to  the  district  court  for  the  district  of  Ken- 
Virginia  of  tucky,  In  an  action  oi  aettnue  for  certain  slaves. 
1758,  no  gift  Xhe  plaintiff  below,  Rebecca  Willison,  cldmed  title  to 
was  valid**  un^  ^^  slaves  under  her  grandmother,  and  at  the  trial  offered 
leu  in  writing  parol  proof  that  the  grandmother,  while  Kentucky  was  a 
but  iJSJ'eTi'  V^^  ®f  Virginia,  had  given  them  to  her  by  a  deed,  which 
denoe  may  be  was  lost.  To  this  testimony  the  defendant  below  (the 
Iziitence  of**!  Plaintiff  in  error)  objected,  and  prayed  the  court  to  in* 
deed  qf  gift  to  Struct  the  jury  that  the  said  deposition  was  not  legal  evi- 
J*^  *r*^  ***•  dence  in  this  cause  ;  and  that  at  the  time  this  gift  was 
aeuion  wbich  Supposed  to  be  made,  no  gift  of  a  slave  in  Virginia  was 
^r^S'****  valid  unless  made  in  writing,  which  writing  was  after- 
ward9  reduced  to  record;  which  motion  was  overruled 
by  the  court,  and  the  defendant  excepted. 

P»  £•  Key^  for  the  plaintiff  in  error,  contended,  that 
as  there  could  be  no  valid  g^ft  of  a  slave  but  by  deed  in 
writing  and  recorded,  no  parol  evidence  could  be  given  of  ^ 
the  existence  of  such  a  deed  and  of  its  contents,  unless 
it  were  first  proved  not  only  that  the  deed  itself  was 
*  399  *lost,  but  that  it  had  been  duly  recorded,  and  th^  record 

also  destroyed* 

The  next  best  evidence  to  the  deed  itself  is  the  cq>y 
from  the  record,  and  unless  the  loss  of  this  better  evi^ 
dence  be  proved,  an  inferior  grade  of  evidence  oug^t 
not  to  be  admitted* 

.  The  court  ought  also  to  have  instructed  the  jury  that 
a  parol  gift  of  a  slave  in  Virg^i^  was  not  valid*  1 
Wash,  ld§»  Turner  v.  Turner, 
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y^nes  ixxd  ffarper^  c0ntrsL.  spier* 

It  is  not  stated  in  the  bill  of  exceptions  that  this  was  wau'son. 
tb^  whole  evidence.  It  was  good  as  far  as  it  went.  If  i.  » 
there  was  evidence  that  the  deed  had  been  duly  record- 
ed, and  thatthe,  record  had  been  lost,  it  would  have 
been  complete  evidence  of  a  title.  But  it  appears  by 
the  depositions  that  before  the  expiration  of  the  time 
limited  for  the  recording  of  the  deed,  the  plaintiff  and 
tke  slave  removed  from  the  state  of  Virginia  to  South 
Carolina.  It  was  a  gopd  deed  at  that  time,  and  vest- 
ed a  title  in  the  plaintiff  until  the  expiration  of  the  time 
for  recording.  Before  that  time  arrived,  th»  plaintiff 
and  slave  were  both  out  of  the  jurisdiction  of  the  law^ 
of  Virginia. 

But  by  the  laws  both  of  Virginia  and  South  Carolir    ^; 
na,  possession  for  a  certain  time  gives  a  good  title. 
Evidence  of  the  deed  was  evidence  of  the  claim  under 
which  the  {daintiff  held  die  possession. 

It  was  niot  necessary  for  the  plaintiff  to  prove  a  spe<« 
cial  title,  for  possession  alone  was  sufficient  to  support 
the  action. 

The  prayer  to  instruct  the  juiy  that  a  parol  gift  was 
not  valid,  was  a  prayer  for  ah  abstract  opinion,  and  in 
its  terms  not  applicable  to  the  case.  The  court  merely 
refused  to*  give  the  instruction.  It  might  be  because 
4xe  question  was  put  to  the  court  in  such  a  manner  as 
not  to  connect  it  with  the  case ;  it  might  be  tha(  the 
court  thought  the  question  irrelevant. 

*J&y,  in  reply.  *  409 

The  fact  of  removal  does  not  ap|>ear  in  die  bill  of  ex<- 
ceptiops,  and  we  cannot  seek  for  facts  elsewhere. 

March  14. 

Marshalj-,  Ch.  J.  The  error  assign^  consists  in 
both  the  ac/mmion  and  the  oferation'ofxhe  testimony. 
So  far  as  evidence  of  the  exiiatctace  of  a  deed  went  to 
show  the  nature  of  the  possession  which  accompanied 
the  deed,  so  far  it  was  admissible ;  but  it  ^VNmt  not  in  it*- 
self  evidence  of  any  title  in  the  plaintiff.  -There  wa^ 
no  error,  therefore^  in  adiifiitting  the  testimony  a^  to  t)?f 
deed. 
'Vql.  ly.       *  .  55z        .      ■   ■ 
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Spier*  But  in  overruling  the  prafer  to  iaatruct  the  jviTy 

wmitoD.     *'  ^^^  ^^  ^^®  ^^^  ^^  8^^^  ^^^  ^^^^  ^^  ^^  made;  no  gut 
■■   ■■    of  a  slave  was  valid  unless  made  in  writing,  which  ^ritiag 

was  afterwards  ^educed  to  record^'*  the  court  below  it 
to  be  considered  as  having  given  an  opinion  that  a  pa- 
rol gift  was  good.  This  court  is,  therefore,  of  opinion, 
that  the  court  below  erred  in  refusing  to  give  the  latter 
part  of  the  instruction  prayed  by  the  defiendant. 

l^his  court  gives  no  opinion  as  to  the  validity  of  title 
acquired  by  possession. 

Judgment  reversed,  and  the  cause  remanded* 

♦  401  ^RAMSAY  i».  l-EE. 

la  Virginia.  ERROR  to  the  circuit  court  of  the  district  of  Cq- 
gift  S  a  Bia^  lumbia,  sitting  at  Alexandria,  in  an  action  of  detit^ue 
vaa  ▼fttid,  aii.  brought  by  Lee  ags|i|i8t  Ramsay,  for  a  slave  naiK|e4 
Td'l^S.  Frederick. 

Aitboiigi^  po9.  The  material  facts  appearing  by  the  bill  ^f  exceptions 
JLnteduJ^lft;  ^^^^  ^y  *«  defendant  be|ow>  were,  that  I^e  daipiea 
Qu^rre^whe-  as  trustee  for  Kennedy^,  under  9  deed  from  Wils^  4u|y 
possewwiT*^'  acknowledged  and  recorded,  syfid  dated  t))e  1st  of  Pc- 
•i«ne  a  good  cember,  1804.  The  question  w^  whether,  at  the  date 
a^^^Wntiff  ^to  ^  *^^  ^t^Aj  Wilson  had  a  good  titje  to  the  slave* 
rewer  in  de-  Mrs.  Gordon  being  the  owner  of  the  sl^ve,  in  1 784, 
time^  made  a  verbal  gift  of  him  to  the  defendant  Ramsay, 

who  was  then  only  eight  years  old,  and  possession)  ac- 
companied the  gift ;  the  slave  renv^ned  with  the  jde- 
fendaut  and  his  mother,  Mrs.  H&msay,  in  the  family  of 
Wilson,  until  the  year  1 790,  when  Mrs.  Ramsay,  (claim- 
ing the  slave  as  residuary  legatee  under  the  will  of 
Mrs.  Gordon,  under  the  idea  that  the  parol  gift  to  her 
son  was  void,)  by  deed  of  bargain  an4  aaU  conveyed  the 
slave  to  Wilson,  in  consideratioii  of  five  shillings,  '*  a|id 
divers  other  good  causes.**  Wilsopi  }^^ld  possession  of 
due  slave  undet  that  deed  wtil  the  year  1905,  when 
<xhe  defendant  took  him  aw^y,  aud  has  evef  since  de-t 
tained  him:  The  defe^dapt  and  bia  niother  and  the 
sjkve  bad  eontinued  to  live  in  the  fainily  of  Wilsc^  fcQivt 
the  year  1784  till  the  year  1805. 
The  court  below,  lyon  ^  plaintiff's  motion,  instruct- 
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td  the  jutff  ^*  that  if  suth  a  verbal  gift  was  made  to  the     Ramstfr 
defefidant  of  the  said  slave,  and  such  pocsessiau  given       |X*& 
to  him  as  aforesaid,  the  gift  is  void  in  law,  and  op{K)sea    — 
no  bal:  to.  the  recovery  of  the  plaintiff.*^ 

The  vetdict  and  judgndent  in  the  conn  below  being 
against  the  defendant,  he  brought  his  writ  of  error. 

^Tounffs^  for  the  plaintiff  in  error,  *  402 

Did  not  contend  diat  the  verbal  gift  of  a  slave  could, 
under  the  laws  of  Virginia,  give  a  good  title,  but  that 
such  a  gift  and  five  years'  possession  was  a  good  title 
for  a  defendant  in  detinue,  but  not  for  a  plaintiff,  if  his 
possession  was  wrongfully  acquired.  lie  contended 
that  the  defendant's  title  was  confirmed  by  the  opera- 
tion of  the  act  of  assembly  of  Virginia,  passed  in  178r* 

E.  y.  £e?,  contra. 

If  five  years'  possession  is  «a  good  title  to  Ramsay, 
fifteen  years'  possession  must  be  a  good  title  in  Wilson  ; 
and  his  possession,  being  posterior  to  Ramsay's,  must 
give  him  a  better  title. 

The  case  oi  Turner  v.  Turner^  1  Wash.  139.  ii  de« 
cisive  that  such  a  parol  gift  cannot  be  given  in  evi- 
dence. 

« 

ToungSy  in  reply. 

The  possession  of  Wilson,  in  order  to  create  a  title, 
must  at  all  events  have  been  adverse:  but  his  nosses*'^  ' 

sion  was  the  possession  of  JRamsay.  They  all  Hved  in 
the  same  family. 

In  the  case  of  yourdan  v.  Murray^  3  Calt^  85.  it  i^ 
decided  by  the  court  of  appeals  in  Virginia,  that  a  pa-  < 

rol  gift  of  slaves  prior  to  1787,  may  be  given  in  evi- 
dence to  prove  five  years'  possession,  so  as  to  bat  the 
plaintiff's  recovery. 

Mahsuall,  Ch.  J.  There  is  no  question  that  five 
years'  adverse  possession,  with  or  without  right,  gives 
a  good  title. 

31arch  14.  •  ' 

M ARSHAI.L,  Ch.  J.  delivered  the  opinion  of  the  court 
to  the  effect  following : 
The  case  is  the  same  "as  that  of  Willhon  v.  Spiers^ 
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RamiKt    jOst  dedded,  except  that  in  this  case  the  court  below 

1^'        gave  the  ^instruction. which  the  court  in  Kentucky 

I    •    '  .     ought  to  have  given.  .   . 

0  403  ^^^  opinion  of  the  court  was  only,  that  a  parol  gift  .to 

the  defendant^  accompanied,  by  possession^  did .  not  bar 

the  plaintiff's. right  to  recover* 

This  court  gives  no  opinion  as  to  the  title  acquired  by 
the  possession* 

J  udgment  affirmed* 


STEAD'S  EXECUTORS  v.  COURSE. 

A  eoiie^tor      ERROR  to  the  circuit  court  for  the  district  of  Geor-^ 
ieilhig    fftni  gia,*  as  a  court  of  equity. 

^U8t  tSt^iH  Steaffs  executors  brought  their  bill  in  equity  agaunst 
tonformitx  EUzobeth  Coufse^,  the  widow^znd  Caroline  .Course^  the  bt' 
£m  ***  wWeh-/*''*'  daughter  of  Darnel  Course^  deceased^  to  set  aside,  as 
hit  power  is  fraudulent,  a  deed  of  land  tnade  by  CoUrvoisiej  a.col^ 
^^^»«|^  lector  of  taxes  for  Chatham  county,  to  Daniel  Course, 
it  bwuidtoiii^  aiid  to  charge  the  land  for  payment  of  a  jd^bt  due  from 
qaire  whether  the  late  firm  of  Soe  EsP  Somervitle  to  the  complainants' 
he  has  10  act-  ^^g^ator,  according  to  a  former  decree  of  the  court.  The 
'it  is  inemn-  bill  charges  the  land  as  being  still  the  estate  of  John  Rae, 
Vendee^o  ^*  deceased,  formerly  one  of  the  partners  in  the  -firm  of 
prove  the  aa-  Rae  &  Somerville,  and  that  all  the  joint  funds  were  ex* 

laws  of  Geor-  There  was  no  appearance  f6r  the  defendant  Caroline; 
^  7^9  ^^h^  ^"^  ^^  defendant  E&zabeth  appeared,  and  pkaded,  thai 
eoiieotor*  was  her  late  husband,  Daniel  Pourse,  purchased  the  Ittid 
authorized  to  fairly  and  bona  Jide  at  public  sale  from  the  tax-gatherer, 

S^"  Ihf  d^  *°^  ^*^  »"n^  ^^  ^^2  dollars  and  a9  cents,  without  notice 
teieneyof  per-  of  any  claim,  tide  or  interest  of  the  complainants  in  the 
J^**^;^!*^^  Said  land,  ff  any  they  have.  The  plea  avers  that  the 
sell  Only   so  consideration  money  was  paid  to  the  Ua-gatheref ;  that 

much  as  was 

heeessarjr  to  pay  the  taxes  in  arrbar. 

Undei*  those  laws  the  side  of  a  whole  tniet»  when  a  small  part  would  havs  heen  solB- 
toientto  p«y  the  taxes,  was  Toid* 
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*he  had  a  right  to  sell  the  land  for  default  in  payment  of  Stcid'a  Ex'rt 
taxes ;  that  the  taxes  were  not  paid  at  the  time  of  sale,      Coiuie. 
which  was  publicly  made,  after  kgal  notice ;  that  Daniel     j.  .  .-   I'-'i . 
Course   took    immediate   possession,   and   died   seised       * 
thereof,, and  at  his  death  it  descended  to  his  heirs,  of 
whom  the  defencfknt  Elizabeth  is  one.     The  deed  ex*- 
hibited  was  dated  May  5th,  1792. 

The  defendant  Elizabeth  also  answered  the  bill,  deny* 
ing  fraud,  &c. 

To  the  plea  there  was  a  replication,  denying  that  the 
tax-gatherer  had  a  right  to  sell  the  land ;  that  the  sale 
ivas  publicly  made  after  legal  notice,  and  that  Daniel 
Course  was  a  fair  and  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice ;  and  averring  that  the  pre-  9 
tended  sale  and  conveyance  were  unfair,  fraudulent  and 
void.  ■ 

On  the  17th  of  May,  1805,  the  circuit  court  sustained 
the  plea,  and  dismissed  the  bill  with  costs. 

Tne  evidence  and  facts  stated  in  the  record  are  as 
follows: 

1.  The  advertisement  of  the  sale,  in  these  words: 

^^  Sale  for  Taxes* 

*<  Will  be  sold,  on  Saturday,  the  5th  day  of  May,  at 
the  court-house  in  the  city  of  Savannah,  between  the 
hours  of  twelve  and  one,  450  acres  of  land,  lying  and 
being  6n  Pipefnaker's  creek,  county  of  Chatham.  Also^ 
part  of  the  lot  No.  6.  Percival  ward,  together  with  the 
house  thereon,  seized  for  the  payment  of  the  taxes  of 
1790  and  1791. 

"  FRANCIS  COURVOISIE, 

"  T.  c.  c.  c:' 

.         » 

2.  The  original  grant  from  the  province  of  Georgia. to 
|ohn  Rae,  dated  November  2d,  1762,  describing  the 
land  as  follows :  **  All  that  tract  of  land,  containing  450 
acres,  situate  and  bejpg  in  the  parish  of  Christ's  Church, 

in  our  ^province  of  Georgia,  bounded  on  the  northeast        ^  jqj^ 
by  the  river  Savannah^  on  the  southeast  by  land  of 
James  Edward  Powell,  Esq.  on  the  southwest  by  land 
of  Isaac  Young,  and  land  of  the  said  John  Rae,  and  en 
the  northwest  by  Pipemaker's  creek." 

3.  A  certificate  of  a  return  of  taxable  property  be-    • 
longing  to  the  estate  of  Robert  Rae,  made  by  Samuel 
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Stead*t  Ei'rt  Hammond^  Esq.  for  the  year  1791,  viz.  Chatham  county, 
Coaic.     282  acres  tide  swamp  on  Hutchinson  island ;  450  acres 

Sine  barren,  opposite  the  above,  on  Pipebiaker^s  creek ; 
Richmond  and  Franklin  county,  1,400  acres  oak  ^nd 
hiccory  land ;  56  negroes  ;  one  four-wheeled  carriage. 

4.  The  following  letter  from  Hammond  to  the  eol« 
lector,  viz. 

"Sir, 

**  As  you  are  compelling  me  to  pay  the  taxes 
due  by  the  estate  of  Robert  Rae,  deceased,  for  the  3fnears 
ir90  and  1/91,  and  as  I  have  no  moneys  in  my  hands  of 
the  estate,  or  able  lo  raise  the  sum  due  out  of  my  own 
resources,  and  the  law  allowing  me  the  privilege  of  point* 
ing  to  property  of  the  estate,  you  ar&  hereby  noted  to 
levy  on  450  acres  of  land  in  Chatham  county,  laying  and 
)}eing  on  Pipemaker*s  creek.. 

*"'  I  am  your  obedient  servant, 

"  SAMUEL  HAMMOND. 

"  F.  Courvoisief  Tax  Collector • 

"  2d  AprU,  1792.'^ 

There  was  also  evidence  that  the  land  came  by  descent 
or  devise  from  John  Rae,  the  original  grantee,  to  Robert 
Rae,  whose  widow  (the  mother  of  the  defendant,  Eli^a^ 
beth  Course)  afterwards  married  Samuel  Hammond. 

It  was  also  stated  as  a  fact,  that  ^*  the  relationship  be- 
*  .      twecn  the  wife  of  Daniel  Course  .and  the  wife  of  Sa- 
muel Hammond,  appeared  to  the  court  the  only  evidence 
#  406         from  ^which  it  could  be  inferred  that  Course  participated 
in  the  fraud,  or  had  a  knowledge  of  it." 

By  the  tax  laws  of  Georgia  for  1790  and  1791,  tide 
swamps  of  the  first  quality  are  valued  at  97  shillings  per 
acre,  second  quality  at  60  shillings,  and  third  quality  at 
37  shillings;  pine  barrens  adjoining  tide  swamps,  axid 
within  three  miles  of  tide  water,  at  45  shillings  per  acre; 
oak  and  hiccory  lands  of  the  first  quality  at  15  shilling^ 
per  acre,  second  quality  7  shillings,  third  quality  4  shiU 
lings.  The  tax  for  1790  was  ten  shillings,  and  for  1791 
six  shillings,  on  every  hundred  pounds'  value  of  the 
lands.  The  taxes  were  to  be  paid  by  the  15th  of  De- 
cember, and  it  was  enacted,  that  ^^  in  case  of  defaijdt,  the 
collector  of  the  county  where  suchjdjefaulter  shajl  happen. 
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9h«U  immediately  proceed  against  such  defaulter  by  dis-  Stead's  &&'» 
tress  and  sale  of  tne  gqods  and  chattels,  if  any  be  found,      ^  ^• 

otherwise  on  the  land  of  such  defauker,  or  so  much    1. 

ther^qf  as  will  pay  the  amount  of  the  taxes  due,  with 
costs  'y  and  in  all  such  cases  to  make  title  to  purchasers  of 
the  property  sold  as  aforesaid." 

The  collectors  were  required  to  cIos<e  their  accounts  by 
the  l^t  of  March,  and  deliver  the  same  to  the  treasurer, 
a^d  after  deducting  two  and  a  half  per  cent*  on  all  such 
truces  as  they  shall  receive,  pay  the  remainder  to  the     ~ 
treasure^. 

P,  B.  Key^  for  the  plaintiffs  in  error. 

!•  The  plea  is  substantially  defective, 

l3t.  In  not  averring  a  seisin  in  some  person  who  was 
liable  for  taxes. 

2d*  In  not  averring  that  there  was  no  personal  pro- 
perty which  might  be  distrained  for  the  taxes,  for  it  was 
only  in  default  of  personal  property  that  the  collector  was 
auUiorized  by  law  to  sell  the  land ;  and,    • 

3d*  In  not  averring  that  Daniel  Course  had  not  notice 
of  the  complainants'  claim  before  he  paid  the  purchase 
money. 

*A  purchase  consists  of  a  number  of  separate  acts,  «  4Q7 
$uch  a3  the  agreement,  the  deed,  the  payment,  &c.  If, 
before  the  last  act  be  done,  he  obtains  notice,  he  gains 
no  title  in  equity.  Even  if  he  has  paid  the  money,  but 
not  received  the  deed  at  the  time  of  notice,  he  is  not  a 
purchase^*  without  notice.    . 

The  same  strictness  is  required  in  pleading  in  equity 
9s  at  comfnon  law.  A  plea  in  equity  must  of  itself  con- 
stitute a  complete  defence.  It  can  derive  no  aid  from  , 
the  answer.  The  answer  cannot  come  into  view  until 
the  plea  be  disposed  of.  If  the  plea  be  good,  the  answer 
is  unnecessary  }  and  in^  considering  the  validity  of  the 
plea,  eveiy  aUegation  of  the  bill,  not  answered  by  the 
plea,  is  to  be  taken  to  be  true.  Mitfard^  15.  If  7.  2  Atk. 
6aO.  Story  v.  Windsor. 

2.  But  if  these  defects  of  the  plea  should  be  consi- 
dered a9  Qured  by  the  replication,  yet  it  appears  upon  the 
wholerecord  that  the  facts  of  the  plea  are  not  true,  and 
that  the  sale  of  the  collector  transferred  no  right  in  the 
land  to  Daniel  Course. 
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iMcad'A  Ex'n      ist  The  sale  and  conveyaiice  were  fraudulent  and 

Cottne        void. 

.  ^d.  The  collector  had  no  authority,  under  the  cir- 

cumstances of  the  case^  to  sell;  and  if  he  had  authority, 
he  has  not  executed  it  legally.  \       - 

1.  The  sale  was  fraudulent.     The  circumstances  in- 
dicating fraud  arc,  that  the  lands  were  liable  in  equity 
to  the  debts  of  John  Rae.     That  the  taxes  were  not 
paid  for  1790  and  1791,  although  there  was  personal 
estate  enough  in  the  hands  of  the  representatives  of 
Robert  Rae,  in  whose  occupation  the  lands  were,  to 
pay  them.    This  appears  by  Hammond's  return  of  pro- 
perty, in  which  he  has  returned  56  negroes  as  the  pro- 
perty of  Robert  Rae.     That  notwithstanding  his  per- 
sonal property  was  in  his  hands,  Hammond,  who  had 
married  Robert  Rae's  widow,  the  mother  of  the  defend- 
ant Elizabeth  Course,  not  only  permitted  the  land  to 
be  sold  for  taxes,  but  requested  it  might  be  sold,  and 
pointed  out  this  very  land  as  the  object  of  sale.  The  ad- 
P  408        vertisement  described  the  land  ^by  its  least  notorious 
appellation.  It  mentions  neither  the  name  of  the  owner 
of  the  land,  nor  the  amount  of  taxes  due.    Hammond^s 
son-in-law,  the  husband  of  the  defendant,  became  the 
purchaser.     There  can  be  no  doubt  that  he  must  have 
known  the  situation  of  the  estate.     He  knew  it  was 
liable  for  the  debts  of  John  Rae.     He  knew  that  there 
was  personal  estate  sufficient  to  pay  the  taxes.     He 
knew  that  his  father-in-law  ought  to  have  paid  them ; 
and  he  knew  that  he  had  directed  the  collector  to  sell 
the  land.    He  knew  the  price  which  he  gave, for  the  land 
was  far  below  its  value  ;  for  the  bill  states  it  was  sold 
^  in  1799  for  2,386  dollars,  and  the  defendant,  in  her 
answer,  says  that  it  was  then  sold  far  below  its  value* 
He  and  his  father-in-law  and  their  wives  were  the  re- 
presentatives of  Robert  Rae,  and  were  the  jonly  persons, 
except  creditors,  who  were  interested  in  die  lands. 
These  circumstances  go  strongly  to  show  that  the  sale 
by  the  collector  was  only  the  means  used  to  defeat  the 
creditors  of  their  just  debts, 
t  2*  The  collector  had  no  authority  to  sell  these  lands 

for  taxes. 

1st.  Because  there  was  sufficient  personal  property, 
of  which  he  had  notice  by  the  return  of  Hammond. 
S^dm  Q^caj^se  he  was  not  authorized  in  any  case  to  seU 
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mare  land  than  was  sufficient  to  pay  the  taxes*    The  ateatd'sEtr'* 
price  which  Daniel  Course  gave  at  this  pretended  sale      com«se. 

was  552  dollars  J  the  same  lands,  in  1799,  sold,  under     — ' 

the  decree  of  the  court,  for  2,386  dollars,  which  the  de-> 
fendant  in  her  answer  says  was  far  below  their  value, 
and  yet  the  utmost  amount  of  taxes  which  could  be 
claimed,  even  supposing  that  all  the  taxes  for  1790  and 
1791,  due  from  the  estate  of  Robert  Rae,  for  property 
wherever  situated  in  Georgia,  could  be  charged  upon 
this  one  tract  of  land,  would  not  exceed  150  dollars; 
and  if>  as  we  contend,  this  tract  is  liable  for  its  own 
taxes  only,  the  amount  could  not  exceed  10  or  12  dol- 
lars. All  special  authorities  are  to  be  rig-idly  pursued 
and  strictly  construed.   Cowp,  26« 

Sd.  Because  the  collector  could  not  sell  after  the  first 
of  March  in  any  year  for  taxes  due  in  a  preceding  year. 
*The  15th  of  December  was  the  time  limited  for  the  f  409 
debtors  to  pay  their  taxes,  and  from  that  time  till  the 
1st  of  March  was  allowed  to  the  collector  to  enforce 
payment  by  distress  and  sale ;  and  on  that  day  he  was 
bound  to  close  his  accounts,  and  pay  over  the  moneys 
collected  to  the  treasurer.  WhejUier  he  had  collected 
or  not,  he  was  bound  to  pay ;  and  the  law  did  not  give 
him  this  summary  remedy  to  indemnify  himself  for  any 
taxes  he  might  advance*  If  it  did,  it  must  give  him  a 
lien  for  an  indefinite  time,  which  cannot  be  supposed  to 
have  been  the  intention  of  the  legislature.  It  is  a  spe- 
cial power  of  an  extrajudicial  nature,  to  perform  a  duty 
in  a  certain  time,  and  he  is  bound  to  pursue  his  authori- 
ty strictly.  If  he  paid  the  taxes  which  he  had  not  col- 
lected, the  power  to  distrain  did  not  continue  for  his 
benefit.  It  is  to  be  presumed  that  he  did  his  duty,  un« 
less  the  contrary  appears,  and  that  he  did  pay  the  taxes 
which  he  was  bound  to  collect,  and  had  failed  to  col- 
lect, at  the  time  when  he  was  bound  to  close  his  ac« 
jM)unts. 

4th.  Because  the  advertisement  did  not  sufficiently 
describe  the  land.  It  is  simply  called  450  ^cres  of  land 
lying  on  Pipemaker*s  Creek^  without  mentioning  the  •?«- 
^annah  river,  on  which  it  was  also  bounded,  and  which 
was  a  more  notorious  object.  It  neither  mentions  the 
person  from  whom  the  taxes  were  due,  nor  their  amount, 
nor  the  name  of  the  owner  of  the  land.  The  advertise^ 
Vol.  IV,  >A  « 
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8iei^>  Exr**  medt  has  no  date,  nor  is  it;  stated  what  notice  1  was 

Course.      g'VC'^*  ^^**  ^^^  **  W**  published. 

m     ">■  L.         l*her,e  is  no  evidence  of  the  amount  pf  the  taxes  due, 

nor^of  the  amount  demanded;  nor  of  the  amoitnt  of 

taxes  for  the  nonrpayment  of  whi^h  the.hutd.'uras  sold* 

It  does  not  appear  th^LtCoutPomc  was  coUector  for 

the  ^ears  1790  and  1791. 

Martinet  contra. 

The  purchaser  from  a  collector  of  taxes  has.  a  good 

title,  without  deed  •     Upon  the  payment  of  the  purefaase* 

money,  the  title  vests  by  operation  of  law,  in  the  sam^ 

^  410       *manper  as  it  does  in  tJhie.  case  of  a  sale  of  lands  under 

Vijiertjactas, 

There  is  no  fact  stated  in  the  bill  to  show  the  sale  to 
be  fraudulent.  No  advertisctment  is  required  by  lav 
in  the  proceedings  of  the  collector-  Th«i*e  is  no  rejji- 
cation  to  the  answer,  and,  therefore,  all  the  facts  it 
contains  are  to  be  taken  to  be  true,  so  far  as  it  is  re- 
sponsive to  the  bill* 

It  was  not  necessary  to  state  in  the  plea  that  any  per- 
son was*  seised  of  the  land,  nor  who  was  liable  for  the 
taxes.  The  property  %?as  liable  for  taxes  whoever 
might  be  its  owner. 

When  sales  are  made  by  a  public  officer,-  be  is  pre- 
sumed to  do  his  duty,  and  to  have  complied  with  all 
the  requisites  of  the  law,  until  the  contrary  is  proved. 
JEvcry  presumption  is  in  favour  of  the  purchaser.  The 
purchaser  is  not  bound  to  know  whether  the^  ta^es  have 
been  pai4  or  not*  "  :?^^' 

There  is  no  evidence  that  there  was  person^^^ofper- 
ty  at  the  time  the  taxes  were  payable.  The  cemlcate 
of  ^ammond  was  a  year  preceding  that  time ;  and  the 
personal  property  might  have  been  sold ;  but  if  '^ere 
was,  .the.  purchaser  of  the  .real  estate  is  n^^^o  be  preju- 
diced thereby ;  it  is  a  matter  between  the  person  liable 
for  taxes  and  the  officer  who  sold  the  land  when  he 
might  have  sold,  the  personal  estate* 

If  an  executor  have  power  by  %vill  to  sell  land  for 
payment  qf  debts,  in  case  of  a  deficiency  of  personal  asi- 
^  sets^  and  he  sells,  although  the  personal  assets  were  suf- 

ficient, yet  the  purchaser  of  the  land  will  be  protected. 
1  Eq.   Ca.   Akr.^  3^8,  359.     %  P.   JVm9,   148..   2  C(iG^ 
'      pa.  115, 
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-  The  collector  had  a  tight  to  sell  this  land  to  jJay  all  Stewi'a  Ext». 
the  taxes  due  from  Robert  Rae's  estate  wherever  situ-      Course. 

ated;  and  it  is  immaterial  at  what  price  Daniel  Coarse    — — 

purchased  the  land,  if  the  sale  was  fairly  made. 

^Hammond  was  not  bound  to  pay  the  taxes  oif  this         *  411^ 
land,  if  he  knew  that  it  was  liable  to  the  claim  of  the 
com^ai^iants.  .  It  would  have  been  a  waste  of  the  estate 
of  Robert  Rae* 

The  imperfect  description  of  the  land  is  no  evidence  of 
fraud  in  the  collector;  he  advertised  it  by  the  name 
stated  in  the  return  of  Hamm9nd#  He  was  not  obliged 
to  describe  it  as  lying  on  the  Savannah*  The  law  did 
not  require  him  to  name  the  person  who  had  tide  to,  or  / 
was  in  possession  of,  the  land,  nor  the  name  of  the  per- 
son liabte  for  the  taxes,  nor  their  amount.  There  is  no 
proof  of  fraud  biit  what  arises  from  those  circumstances^ 
and  the  relationship  between  Mrs.  Hammond  and  Mrs«r 
Course  j  and  these  are  only  circumstances  which  at  most 
may  excite  a  suspicion*  The  presumption  of  law  is  al- 
ways against  fraud*  It  must  always  be  proved*  And 
unless  it  be  not  only  prnveiiy  but  brought  home  to  the 
purchaser,  the  sale  cannot  be  set  aside* 

P.  B.  Key,  in  reply. 

The  plea  admits  every  thing  in  the  bill  not  denied  by 
the  plea,  and  although  there  be  also  an  answer,  and  no  re<« 
plication  to  that  answer,  yet  the  facts  stated  in  the  an« 
^wer  cannot  be  brought  in  aid  of  the  plea*  It  must  stand 
on  it&own  foundation* 

The  answer  .cannot  be  brought  into  view  until  the 
question  upon  the  plea  be  decided* 

It  was  not  necessary  for  the  bill  to  state  all  the  facta 
which  may  be  given  in  evidence  of  fraud*  It  is  sufficient 
if  fraud.be  positively  charged  in  general  terms* 

The  rule  of  law  is  not  that  ever}''  thing  is  to  be  pre- . 
sumed  in  favour  of  the  purchaser ;  but  that  a  purchaser 
who  claims  title  under  a  special  limited  authority,  a  power 
naked  and, without  interest,  must  show  that  the  pk>wer  has 
been  stricdy  pursued*  .    * 

The  doctrine  advanced  on  the  other  side,  that  whether 
the  taxes  were  due  or  not,  the  purchaser  is  protected  in 
his  title,  is  hazardous  in  the  extreme;  it  *  would  sub-         ^412^ 
j^ct  all  our  estates  to  the  control  of  a  collector  of  taxes^ 

The  cases  cited  do  not  support  the  doctrine*    They 
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Steftd'i  Ei*n  only  shov  ihati  where  land«  are  devited  foi^  die  pajFtnent 
^  ^'  of  debts  generally^  the  purchaser  is  not  bound  to  see  to 
""^'  the  application  of  the  money;  or  to  inquire  wheAev 
there  be  personal  estate  sufficient  to  pay  the  debts.;  but  if 
lands  are  devised  to  pay  certain  debts  sfeci/ied  in  a 
schedule^  there  the  purchaser  must  see  to  the  .applicsTthm 
of  the  money*  The  case  cited  from  %  P*  Wins.  148«  was 
a  case  of  a  term  for  years  only,  which  the  executor  had 
a  right  to  sell  as  personal  estate. 

The  sound  rule  of  law  is,  that  no  man  shall  be  permit- 
ted to  sell  the  estate  of  another  without  an  ex^^ss  de« 
legated  authority ;  and  he  who  claims  under  such  an  an- 
thori^  must  show  that  it  has  been  strictly  pursued*  Ca^ 
veat  emptor^  when  he  buys  property  from  a  man  who  is 
not  the  owner  of  it* 

Property  in  one  county  could  not  be  liable  for  taxes  on 
property  in  another  county.  There  were  different  eoUect* 
ors  in  different  counties,  who  had  separate  and  inde- 
pendent powers. 

March  14* 

'Marshall,  Ch*  J.  delivered  the  opinion  of  the 
court,  as  follows : 

The  plaintiffs,  who  were  the  creditors  of  Rae  Sc  So- 
merville,  brought  this  bill  to  subject  a  tract  of  Ismd  in 
the  possession  of  the  defendants  to  the  payment  of  a 
debt  for  which  they  had  obtained  a  decree  against  Rae  & 
Somerville. 

The  defendants  plead  that  Daniel  Course,  under  whom 
they  claim  by  descent,  is  a  fair  purchaser,  for  a  valual^ie 
consideration,  of  the  premises  in  question,  at  a  lab 
thereof,  by  the  collector  of  taxes  for  the  county  in  iftftdi 
they  lie,  made  for  taxes  in  arrear*  The  defendant  ako 
answered,  denying  fraud* 
*  413  *  A  replication  was  filed  to  this  plea,  and,  on  a  hear- 

ing, it  was  sustained,  and  the  bill  dismissed* 

In  this  case  the  merits  of  the  claim  cannot  be  examin- 
ed* The  only  questions  before  this  court  ai'e  upon  die 
sufficiency  of  the  ^  plea  to  bar  the  action,  and  the  suffi- 
ciency of  the  testimony  to  support  the  plea  as  pleaded* 

On  the  first  point,  the  counsel  for  the  plamtiff  has 
adduced  authority  which  would  certainly  apply  strong- 
ly, if  not  conclusively,  in  hi$  f avouri  if  a  special  demur- 


^ 

% 


FEBRUARY,  1808.  41$ 

rerhad  be^i  filed  to  the  plea.    Bat  as  issue  has  been  stead's  Ex'rt 
taken  on  ity  the  court  thinks  it  suQdent,  since  it  con^      Course. 
tains,  in  substance,  flatter  which,  if  true,  would  bar  the     ■" 
actioii* 

The  replication  puts  the  matter  of  the  plea  in  issue, 
and  it  is '  incumbent  on  the  defendants  to  support  it* 
They  prove  a  sale  by  the  collector  on  account  of  taxes, 
and  adduce  a  deed  conveying  the  premises  to  the  pur- 
chaser. But  this  testimony  alone  is  not  sufficient  to 
support  the  plea.  The  validity  of  the  sale  is  the  sub- 
ject of  controversy,  and  its  validity  depends  on  the  au- 
thority of  the  collector  to  sell,  and  pn  the  fairness  of 
the  transaction.  It  would  be  going  too  far  to  say  that 
a  ccdlector  selling  land  with  or  without  authority,  could, 
by  his  conveyance,  transfer  the  title  of  the  rightful  pro- 
prietor. He  must  act  i«i  conformity  with  the  law  from 
which  his  power  is  derived,  and  the  purchaser  is 
bound  to  inquire  whether  he  has  so  acted.  It  is  true 
that  full  evidence  of  every  minute  circumstance  ought 
not,  especially  at  a  distant  day,  to  be  required.  Froni 
the  estsdilishment  of  some  facts,  it  is  possible  that  others 
may  be  presumed,  and  less  than  positive  testimony  may 
etsablish  facts.  In  this  case,  as  in  all  others  depending 
on  testimony,  a  sound  discretion,  regulated  by  the  law 
of  evidence,  will  be  exercised.  But  it  is  incumbent  on 
the  vendee  to  prove  the  authority  to  sell,  and  the  ques- 
tion respecting  the  fairness  of  the  sale  will  then  stand 
on  the  same  principles  with  any  other  transaction  in 
which  fraud  is  charged. 

-  *In  examining  the  law  under  which  this  sale  was  *  414 
made,  the  court  j^rceives  that  the  collector  is  authori-  - 
zed'||l>.ell  land  only  on  the  deficibiDcy  of  personal  es- 
tate r^nd  then  to  sell  only  so  much  as  i^  necessary  to 
pay  the  tax  in  arrear.  In  this  case  a  sale  i$  made  of  a 
whole  tract  of  land,  without  specifying  th^  amount  of 
taxeto  actually  due  fok*  which  that  land  was  liable  and 
could  be  sold.  This  is  proceeding  in  a  manner  not 
strictly  regular.  The  sale  ought  to  have  been  of  so 
much  of  the  land  as  would  satisfv  the  tav  in  arrear. 
Should  it  be  true  that  the  land  was  actually,  liable  for 
the  whole  sum  for  which  it  sold,  it  would  still  be  in- 
cumbent  on  the  vendee  to  pro^y^  that  fact ;  for  it  cannot 
be  presumed.  Every  presuitiption^  arising  from  the 
testjbaony  in  the  cause,  is  against  in 
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8tead*i  Bk'rs       Had  this  fatt  been  establiaihed,  the  court  is  iacfined 
Courso.     to  thitik  that  thfti'^ircuihstances  of  the  ca(se  as  stated, 

though  not  perha]^'  amounting  to  proof  of  frauds  afford 

such  presumptions  as  would  render  a  final  decree^  with^^ 
out  further  testimony,  unsatisfactory,  and  that  an  issue 
ought  to  have  been  directed  on  the  question  whe^r 
the  sale  was  fraudulent  or  not*  But  if  a  whole  trai^pf 
land  ^as  sold  when  a  small  part  of  it  would  have  been 
sufficient  for  the  taxes,  which  at  present  appe1»*8  to  be 
•  the  case,  the  collector  unquestionably  exceeded  iih  au- 
thority, and  the  plea  cannot  be  sustained. 

It  is,  therefore,  the  opinion  of  the  court,  that  there  is 
error  in  the  decree  of  the  circuit  court  for  tt|i  district  of 
Qeorgia,  in  sustaining  the  plea  of  the  d^llp^lmnts,  and 
dismissing  the  bill  of  the  plaintiffs,  and  tliat  the  said 
decree  ought  to  be  reversed  and4annulled,  and  the  cause 
remanded,  with  directions  that  the  defendants  shall  an* 
swer  over,  and  that  further  proceedings  be  had  in  the 
said  cause,  according  to  equity. 

Decree  reversed. 


r^^^ 
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The  act  of  THIS  was  an  appeal  from  a  decree  of  the  ckcult 
iiscAtlng  The  court  for  the  district  of  Georgia,  which  dismissed  the 
estate  of  the  complainant^s  bill  brought  to  foreclose  a  mortgage* 
rbl?^o^he  The  facts,  as  stated  by  MarshaU,  Ch.  J.  ftr^ver- 
ciHim  of  the  ing  the  opinion  of  the  court,  were  as  ^Uows  i^.M^ 
Briufh^er-  ^^  Novettiber,  1 7^,  Alexander  Wylly,  theajjiins 
chant,  whose  in  Georgia,  executed  his  bond  to  GreenwoodjflRg- 
w^^uestcred"'^  ginson,  mefehants  of  London,  for  the  sum  of  2^108/* 
ddringthewnr.  4s.  Sterling,  conditioned  to  pay  1,054A  2s.  like  money. 
The  estate  of  qq  qj.  before  the  1st  of  January,  1773  ;  and  also  exccu- 
gor  onTy**^wM  tcd  a  deed  of  mortgagee,  (which  was  admitted,  to  re- 
confiscated,  cord  in  the  secretary's  office,)  to  secure  ^  pa)rmeDC  of 
TOoAga'g^e      the  bond.  .Alexander  Wylly  took  pasf  with  the  flri- 

The  "act  of  tish  in  the  war  of  otir  revolution;  in  oonaequence  of 
GTO!^\a"do^8^  which  his  estate  was  confiscated,  and  commissiona:s 

not  apply   lo 

mortgagees.  ,. 

The  possession  of  the  mortgagor  is  not  adverse.  ■'      ^ 

Qwere^  whether  a  presamptioii  of  payxaent  of  the  debt  does  not  sriat  from  tiie<iepBi»' 
atftuecs  of  this  case?  M* 

,    .  «  ...  ■ 
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were  ftppomted  to  take  possession  of  it  and  to  sell.  it.    ^^fsi^osmk  , 
In  1/84,  the. mortgaged  premises  were  sold  and  qon-       Mein. 

veyed  by  the  commissioners  to  certain  persons  in  Sa-     — ^  , 

vanfiah,  who  sold  and  conveyed  them  to  J  imes  Hous* 
ton^  who  retained  peaceable  possession  of  them  until  his 
death.  -  In  1796  these  lands^  were  sold  under  execu* 
'tion.by  the.  marshal,  to  satisfy  a  judgment  obtained 
against  J^mes  Mossman,  as  executor  of  Jftmes  Houston. 
The  -purchaser  at  the  marshal's  sale  had  notice  of  the. 
mortgage  deed  to  Green wopd  &  Higginson.  ^ 

This  suit  is,  brought  against  the  agent  of  the  pur- 
chaser, (to  whom  notice  was  given,  and  to  whom  the 
purchaser  has  since  conveyed  his  right,)  in  order  to  ob-> 
tain  payment  of  the  debt  due  from  Wylly,  and  to  fore- 
close all  equity  of  redemption  in  the  mortgaged  premi- 
ses.    The  bill  was  filed  on  the  4th  of  November,  1802. 

^P.  B.  Key,  for  the  appellant.  *  416 

The  treaty  of  peace  of  1783  removed  all  legal  im- 
pediments to  the  recovery  of  debts.  By  the  fourth  ar- 
ticle>  ^^  It  is  agreed  that  creditors  on  either  side  ^hall 
meet  with  no  lawful  impediment  to  the  recovery  of  the 
full  value  in  sterling  money,  of  all  bona  fide  debts  here- 
tofore contracted.'*  And  by  the  5th  article,  "  It  is 
agreed  that  all  persons  who  have  any  interest  in  con- 
fisca^ted  lands,  either  by  debts^  marriage  settlements,  or 
otherwise,  shall  meet  with  no  lawful  impediment  in  the 
prosecution  of  their  just:  rights."  At  the  time  of.:the 
treaty,  this  land  was  not  sold,  but  holden  by  the  state 
under  the  confiscation  act.  After  the  treaty  the  state 
held4|:  subject  to  the  mortgage,  and  could  sell  only  such 
rig&t  as  it  bad.  It  could  at  most  sell  Wylly's  right  of 
red^ptiop. 

Harper^  contra. 

The  estate  both  of  the  mortgagor  and  mortgagees  in 
thid:land  was  confiscated,  and  vested  in  the  state  of 
Georgia.  If  the  treaty  is  to  set  up  the  title,  no  estate 
of  a  British  subject  indebted  to  a  British  subject  could 
ever  be  confiscated  |  for  the  land  may  be  the  only  fund 
out  of  which  the  creditor  can  get  payment. 

The  impediments  intended  to  be  removed  by  the 
treaty  were  only  legal  impediments,  not  every  thing 
which  went  to  impair  the  security  ;  not  that  which  mere- 


/    * 


416  SUPREME  COURT  U.  S. 

ll%gSnMm    ly  rendered  the  debtor  less  able  to  pay* .  ConfiscBttoas 

Meio       were  not  included  under  the  expression  legal  impedi* 

■■  ments,  because  there  is  a  separate  provision  for  the 

case  oif  confiscations.     If  confiscations  were  meant  to  be 

included  in  the  expression,  it  might  as  well  be  extended 

to  any  general  acts  of  the  le^lature  by  which  the  debt« 

or's  means  of  payment  may  be  diminished.    TMs  being 

I  a  particular  lien,  does  not  differ  the  case  from  that  of  a 

general  lien.     Every  judgment  creditor  had  a  lien  upon 

all  the  la^ds  of  his  debtor,  and  if  all  these  liens  are 

saved  by  the  treaty,  there  were  very  few  confiscations 

which  it  would  not  annul. 

^  417  *The  fifth  article  of  the  treaty  extends  no  further  than 

the  fourth. 

Marshall,  Ch.  J.  The  decisions  of  this  court  have 
been  uniform,  that  the  acts  of  the  states,  confiscating 
debts,  are  repealed  by  the  treaty ;  and  if,  in  this  case,  the 
debt  remains,  does  not  the  security  remain  also  ?  Is  cot 
the  remedy  as  much  protected  by  the  treaty  as  the  debt 
itself? 

Harper*     We  contend  not# 

The  lapse  of  30  3'ears  induces  a  presumption  that  the 
bond  is  satisfied.  We  do  not  rely  upon  the  statute  of 
limitations,  but  the  general  presumption.  In  England,  it 
is  decided  that  the  presumption  arises  by  the  lapse  of  20 
years  without  a  demand  or  payment  of  interest. 

"  Marshall,  Ch.  J. '  The  period  of  20  years  is  fixed 
upon  in  case  of  a  bond,  because  in  that  time  the  iaterest 
at  five  per  cent,  equals  the  principal;  and  no  further  in- 
terest is  covered  by  the  penaltj^  of  the  bond.  . 

Harper.  .That  is  not  the  reason  stated  in  the  English 
books. 

But  the  reason  is,  that  a  man  is  presumed  to  depend 
upon  the  interest  of  his  money  as  a  revenue* 
^  The  fact  of  the  plaintiiF's  being  beyond  seas  does  not 

remove  the  presumption,  because  both  parties  were 
equally  beyond  seas,  and  probably  both  within  one  juris- 
diction* 
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Pi  B»  Ket/^  in  reply.  .    Hi|[gmson 

The  fifth  article  of  the  treaty  ejcprcssly  provides  for       Me'i^. 

the  case.     How  can  a  man  have  an  interest^  6y  debt^  in  * 

confiscated  lands,  unless  it  be  by  mortgage,  or  other  lien. 

The  practice  in  Maryland  has  always  been  to  protect 

such  uens. 

LiviKGSTOK,  J.  I  have  never  heard  that  confiscated 
property  has  been  restoted  by  force  of  the  treaty.     The  ^ 

^treaty  only  provides  that  congress  shall  recommend  s}x<3x        *  418 
restitution* 

Key.  Debts  due  to  British  subjects  were  not  confis- 
cated  by  the  act  pf  Georgia.  They  were  only  seques* 
tered* 

March  14^ 

Marshall,  Ch.  J.  after,  stating  the  facts  af  the  case, 
delivered  the  opinion  of  the  court,  as  follows : 

It  is  contended,  on  the  part  of  the  purchaser, 

1st.  That  the  lands  are  exonerated  from  the  mortgage 
by  the  confiscation  and  sale  thereof  made  by  the  state  of 
Georgia. 

2d.  That  they  are  exonerated  by  the  length  of  time 
which  has  intervened  since  that  confiscation  and  sale,  du- 
ring which  an  adverse  possession  has  been  held. 

3d.  That  payment  of  the  mortgage  is  to  be  presumed. 

Several  acts  of  confiscation  were  passed  during  the 
war  by  the  state  of  Georgia,  in  which  the  name  of  Alex- 
ander Wylly  is  to  be  found.  That  under  which  the  de- 
fendants in  this  case  claim,  was  made  in  the  month  of 
May,  in  the  year  1782.'  That  act  contains  also  a  clause 
confiscating  generally  the  estates  of  British  subjects, 
with  the  exception  of  debts  due  to  merchants  residing  in 
Great  Britain,  which  were  sequestered.  The  debt  due 
to  Greenwood  &  Higginson  came  within  this  exception, 
and  the  majority  of  the  court  is  of  opinion,  that  the  lien 
given  by  the  mortgage  on  the  land  of  Wylly,  for  the  se- 
curity  of  that  debt,  was  not  confiscated. 

The  estate  of  Wylly,  not  the  interest  of  Greenwood 
Sc  Higginson  in  that  estate,  being  confiscated,^  it  is  not 
to  be  inferred  that  the  lien  of  Greenwood  &  Higginson 
Vol.  IV.  3B 
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Higpnton  on  that  «fttate  was  discharged*  The  treaty  of  peace  *wa8 
^  V  made  while  the  esute  remained  unsold.  The  fifth  article 
of  the  treaty^  after  discovering  much  solicitude  on  the 
part  of  Great  Britsdn  for  the  entire  restoration  of  con* 
fiscated  estates,  conchades  with  this  clause ;  ^^  And  it  is 
agreed,  that  all  persons  who  have  any  interest  ki  confia- 
cated  lands*  either  by  debts,  marriage  settlements,  or 
otherwise,  shall  meet  with  no  lawful  impedimeat  in  the 
prcsecHttOQ  of  their  just  rights.'^ 

This  article  applies  to  those  oases  wh^e  an  aetual  con- 
fiscation has  taken  place,  and  stipulates  expressly,  that  in 
such  cases  the  interest  of  all  persons  having  a  li«n  upon 
such  lands  shall  be  preserved.  Neither  die  confiscation, 
nor  any  act  in  consequence  of  the  confiscation,  can  coq« 
stitute  a  legal  impediment  to  the  prosecution  of  their  just 
rights.  The  preceding  part  of  the  article  had  contem- 
plated sales  of  the  confiscated  property,  and,  consequendy, 
this  clause  must  have  been  intended  to  charge  the  lands, 
even  in  the  hands  of  a  purchaser*  But  respecting  its 
application  to  this  particnkr  case,  the  court  camiot  con* 
ceive  a  doubt.  The  lands,  at  the  time  of  the  treaty,  re- 
mained onsold,  and  the  government  claiming  them  as 
confiscated,  stipulates  through  the  proper  constituted  aa« 
thvirities  for  their  liability  to  this  mortgage*  If,  then, 
the  act  of  confiscation,  independent  of  the  treaty,  would 
be  construed  to  destroy  the  claim  of  the  mortgagee,  the 
'  treaty  reinstates  the  lien  in  its  full  force,  and  the  subse- 
quent sale  of  the  property  could  only  pass  it  with  the 
burden  imposed  upon  it* 

2d«  Is  this  remedy  barred  by  the  act  of  limttatiofis? 

Upon  an  attentive  consideration  of  that  act,  it  appears 
to  be  intended  for  suits  at  law,  claiming  the  lands  them- 
selves, not  to  suits  in  equity  for  the  purpose  of  subjecting 
the  lands  to  the  payment  of  debts  for  which  they  are 
mortgaged*  The  words  of  the  law  would  lead  to  that 
opinion,  and  it  is  confirmed  by  the  consideration  that,  ia 
such  cas^,  the  possession  of  the  mortgagor,  or  those 
claiming  under  him,  is  not  adverse  to,  but  ia  compatible 
with,  the  rights  of  the  mortgagee*  Unless,  therefore, 
^  420  ^^'^  statute  has  been  otherwise  construed  *in  Georgia,  it 
would  not  be  considered  as  applicable  to  such  a  case  as 
this*  But  this  point  must  be  decided  in  favour  of  the 
plaintiffs,  because  there  is  a  saving;  in  the  ^ct  of  the  r]ght9 
pf  pi^r^ops  beypnd  sear 
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3*  Is  paymetit  in  this  case  to  be  presumed  I  Higgiason 

The  length  of  time  'which  elapsed  between  the  day  Meln. 
when  this  bond  and  mortgage  became  payable,  and  that  '  '  '>*' 
on  which  the  suit  was  instituted,  is  certainty  sufficient  to 
warrant  a  presumption  of  payment.  But  this  presump- 
tion may  be  met  by  circumstances  which  account  for  the 
delay  in  bringing  this  suit*  In  this  cas(e,  the  war,  and 
those  events  which  succeeded  the  war,  have  not  the  same 
influence  as  in  ordinary  cases  of  British  debts,  because 
the  debtor  was  within  the  reach  of  his  creditor  from  the 
date  of  his  banishment,  in  the  year  1778,  and  might  have 
been  sued.  It  does  not  sufficiently  appear  in  the  pro* 
ceedings  where  he  was,  nor  what  was  his  situation,  to 
'enable  the  court  to  judge  whether  the  long  delay  in  bring- 
ing ^s  suit  is  or  is  not  sufficiently  accounted  for.  Nei- 
ther is  it  shown  satisfactorily  that  Alexander  Wylly  has 
left  no  personal  representative  who  might  show  payment 
of  this  debt.  If  there  be  a  personal  representative  of 
Alexander  Wylly  in  existence;  such  person  ought  to  be  a 
party  to  this  suit;  if  there  be  no  personal  representative,  . 
sonie  evidence  that  there  is  none  ought  to  be  adduced*  In 
any  event,  under  all  the  circumstances  of  this  case, 
enough  does  not  appear  to  enable  the  court  to  decide 
whether  payment  ought  to  be  presumed,  or  whether  the 
delay  in  instituting  this  suit  can  be  accounted  for,  and 
the  court  is,  therefore,  of  opinion  that  an  issue  ought  to 
have  been  directed  by  the  circuit  court,  for  the  purpose 
of  ascertaining  the  fact  of  payment.  The  decree  of  the 
circuit  court  is,  therefore,  to  be  reversed,  and  the  cause 
remanded  to  that  court,  with  instructions  to  jdirect  an 
issue  to  determine  whether  the  bond  in  the  bill  men- 
tioned has  been  paid,  and  with  liberty  to  the  plaintiff  to 
amend  his  bill,  and  make  new  parties,  if  he  shall  desire 
it. 

LxviHCSTON,  J.  dissented  from  this  opttiion^  but  did 
BOt  state  his  reasons.  * 
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•POLLARD  AND  PICKETT  v.  DWIGHT  ET  AL. 

The  appear-     ERROR  to  the  circuit  coiut  for  the  <Ustrictof  Con- 

drf*  d     *^*  necticut. 

a  fmiipf  a^-  Dwight  and  others  hrought  a  foreign  attachment  against 
taAhmeiit  in  a  Pollard  and  Pickett^  in  the  county  court  of  Hartford, 
o/tbe  oSTed  ^^  declared  in  an  action  of  covenant  upon  a  deed  of 
States,  waiyea  bargain  and  sale,  in  fee-simple,  of  certain  lands  in  the 
!1?  .J^J*^"**"  county  of  Wtitht*  and  commonwealth  of  Virginia^  by 

to    the    non-      ,.,■',       %   ?     %  ii  it  o^^ 

•erviee  of  which  the  defendants  below  covenanted  that  mey  were 
P""®®*"-  .  "lawfully  seised. of  the  lands  and  premises,  with  their 
judge^  ma"°  appurtenances,  and  had  good  right  and  lawful  authority 
alone  hold  a  to  sell  and  couvey  the  same,  in  n^anner  and  form  afore- 
aiihottghXre  **id  j"  and  the  breach  assigned  was,  "  that  they  were  not, 
be  no  judge  nor  Were  any  or  either  of  them,  lawfully  seised  and  pos- 
preme**  ooort  ^^^^ed  of  any  estate  whatever  in  the  said  land  and  pfe- 
^ilottedtothat  mises,  uor  in  any  part  thereof^  nor  had  the  said  Pollard 
cireuit.  ^^^\  Pickett,  or  either  of  them,  good  right  and  lawful  au- 

An     action    ,       .  n        j  i_  ^j   i      j        j 

may  be  sap-  thontv  to  sell  and  convey  the  said  land  and  premises  as 
PJJ'^^rt^«'»^^»  aforesaid.'* 

MMM,  aitho'  The  defendants  appeared,  and  removed  the  cause  to 
Uie  piaiiitiflf  the  circuit  court  of  the  United  States  for  the  district  of 
evieted^'  and  Connecticut,  and  there  pleaded  to  the  jurisdiction  of  the 
the  deciara-  court,  and  prayed  "judgment  whether  the  honourable 
af«  "iST'^eTlc!  Picjyont  Edwards,  district  jud^e  of  the  district  of  Con- 
ti  n.  necticut  holding  said  court,  there  being  no  justice  of  the 

^i^\^  ^u  supreme  court  of  the  United  States  present  in  court,  will 

oreigQ  attach-  -^^  y.,  ,,  .■^  ^,  l^ 

meat  law  of  have  cogHisance  oi  the  said  cause,  because,  they  say  tJmy 
^"?f?^®"''  by  the  law  of  the  United  States*  the  circuit  court  of  the 
Bon,  who^^is  second  circuit  in  the  district  of  Connecticut,  shall  consist 
liable  for  da-  of  the  justice  of  the  supreme  court  residing  in  the  third 
bmeh  o/lut  circuit,  and  the  district  judge  of  the  district  of  Connecti- 
eovenant»  u  cut ;  and  tha^  when  the  said  law  was  enacted,  viz.  on  the 
D*EBMr*'    3d  of  March,  1303,  the  honourable  William  Paterson 

The  oflScial  eertifieate  of  sarrey  retamed  by  a  legal  sworn  surveyor  in  Virginia,  canuot 
be  invalidated  by  a  particular  fact,  (ending  to  show  an  impossibility  that  the  sarvey 
oouM  have  been  made  in  the  time  intervening  between  the  date  of  the  entry  and  the 
date  of  the  certificate  of  survey.    On  the  trial  of  an  action  in  Conneeticut  for  breach 

a  covenant  of  seisin  of  lands  in  Virginia,  the  question  whether  a  patent  from  the 
state  of  Vir^nia  for  the  lands,  be  voidable,  is  not  examinable. 

Parol  tesumony  is  not  admissible^  in  an  aotion  on  the  covenant  of  ^tsin^  to  prove  prior 
claims  upon  the  land. 


FEBRUARY,  1808*  ^  421 

was  the  only  justice  of  the  supreme  court  residing  in  the      ?««*«* 
said  third  circuit,  a:nd  that  he  died  on  or  about  the  10th     DwTght. 
of  September  last  past»  '•'and  that  thfere  is  not  now,  nor    '*' 
hath  there  been,  since  the  death  of  the  said  Paterson^        *  4^22 
any  justice  of  the  supreme  court  residing  in  the  said 
third  circuit ;  and  there  hath  not  been  by  the  supreme 
court  of  the  United  States,  or  by  the  President  of  the 
United  States^  any  alloanent  of  a  chief  justice,  or  an  as- 
sociate justice  of  the  supreme  court  of   the   United 
States,  to  the  sud  second  circuit,  and  this  they  are  ready 
to  verify,*'  &c. ;  which  plea,  upon  general  demurrer,  was 
overruled,  and  a  respondeas  ouster  awarded:  Whereupon 
the  cJefendants  pleaded  that  they  were,  at  the  date  of  ^e 
deed,  ^^  well  seised  and  possessed  of  the  said  land,  and 
had  good  right  to  bargain  and  sell  the  same,  in  man« 
ner  as  is  alleged  in  the  said  deed,  and  so  they  have  kept 
and  performed  their  said  covenants,  and  of  this  put 
themselves  on  the  country ;"    **  and  the  plaintiffs  like- 
wise*'' 

The  verdict  was  for  the  plaintiiTs,  and  damages  as- 
sessed to  27,497  dollars.  The  defendants  moved  in  ar- 
rest of  judgment,  because  it  appears,  by  the  declaration,  ' 
that  the  said  deed  was  executed,  and  the  lands  lie  in  the 
state  of  Virginia ;  and  because  the  declaration  is  insuiS- 
cient,  and  will  not  support  any  judgment;  but  the  mo- 
tion' was  overruled,  and  judgment  rendered  on  the  ver- 
dict. 

On  the  trial,  a  bill  of  exceptions  was  tsQcen,  which 
stated  that  the  defendants  claimed  to  be  seised  under  a 
patent  to  them  from  the  Governor  of  Virginia,  dated 
March  20,  1795,  and  grounded  on  a  survey  in  favour  of 
David  Patterson,  by  virtue  of  an  entry,  dated  September 
1, 1794,  on  sundry  treasury  warrants,  to  the  amount  of 
150,000  acres,  and  completed  on  the  8th  day  of  Septem- 
ber, 1794,  which  survey  had  been  assigned  to  the  de- 
fendant. Pollard ;  whereupon  the  plaintiSs  offered  to 
read  in  evidence  copies  of  two  surveys  made  for  one 
Wilson  Oarey  Nicholas,  by  virtue  of  two  entries  made 
on  the^same  1st  of  September,  1794,  in  the  office  of  the 
same  surveyor,  one  to  the  amount  of  500,000  acres,  and 
the  other  to  the  amount  of  480,000  acres,  the  greater 
part  of  which  laid  in  the  county  of  Wythe,  and  bound- 
ing on  the  land  surveyed  for  Patterson ;  and  that  the 
»aid  survey  for  500,000  acres  purported  to  be  completed 
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Diright. 
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on  the  9th  of  September,  179%,  *and  that  for  4SO,000 
on  the  10th  of  the  same  month,  and  that  the  extent  of 
all  the  lines  of  the  said  surveys  was  more  than  320 
miks ;  and  offered  to  prove  by  Erastus  Granger,  that 
the  nearest  part  of  the  said  lands  to  the  office  of  the 
surveyor  of  Wythe  county,  was  distant  thereiQpiiii  two 
days'  journey ;  and  that  a  surveyor  could  not,  m  that 
count> .»  survey  a  line  longer  than  seven  miles  in  a  day ; 
and  that  he  (Erastus'  Granger)  had  surveyed  the  land 
surveyed  for  Patterson,  and  found  marked  trees  only  for 
about  three  or  four  miles  from  the  starting  point  of  the 
survey,  and  two  or  three  only  of  the  first  corners  iticn- 
tioned  in  the  survey,  and  that  the  streams  ran  in  opposite 
directions  to  those  laid  down  in  the  plot ;  which  testimony 
of  the  said  Granger  was  offered  to  prove  that  Patterson's 
survey  was  fraudulent,  and  not  made  conformably  to  the 
laws  of  Virginia ;  and  the  plaintiffs  further  ofiered  to 
prove,  by  the  testimony  of  the  said  Granger,  that  there 
were  prior  claims  upon  the  land  in  question  to  the  amount 
of  upwards  of  90,000  acres.  It  was  admitted  that 
Granger  was  not  a  sworn  surveyor.  The  defendants 
<7bjected  to  the  above  evidence,  but  the  court  overruled 
the  objection,  and  suffered  it  to  go  to  the  jury. 
^  The  defendants  sued  out  their  writ  of  error  to  this 
court,  and  the  errors  assigned  were, 

1.  That  the  plea  to  the  jurisdiction  ought  to  have  beea 
allowed. 

2.  That  the  evidence  stated  in  the  biU  of  exceptioas 
ought  not  to  have  been  admitted. 

3.  That  the  declaration  is  insufficient. 

4.  That  the  tide  of  the  land  could  not  be  tried  ifl  Con- 
necticut. • 

5.  That  the  circuit  court  had  not  jurisdiction,  the  plain- 
tiffs bfing  ciuzens  of  Massachusetts  and  Conneaicut, 
and  the  defendants  citizens  of  Virginia,  not  found  in  the 
district  of  Connecticut. 

*6.  That  the  judgment  ought  to  have  been  rendered 
for  the  defendants. 


G.  Lety  for  the  plaintiffs  in  error. 

This  is  a  prosecution  against  an  absentee  for  breach  of 
covenant. 

The  act  of  Connecticut  only  authorizes  such  process 
against  a  debtor ^  not  against  a  man  who  may  be  liable  for 
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unUqoidated  dAinagea  on  a  breach  of  covenant*     The      Poiimti 
words  of  the  Connecticut  law^  foL  35.  are,  "  absent  or      d  J  ^t. 
abscondingyeiior^,"  and  the  defendants  are  so  called  in     «J1L^ 
the  declaration.     It  could  never  be  the  intention  of  xht 
legislature  of  Connecticut  to  try  the  tide  to  land  in  Vir- 
ginia by  the  process  of  foreign  attachment  in  Connecti-     ., 
cut. 

Two  questions  arise  in  this  cause, 

1.  Whether  the  circuit  court  had  jurisdiction  ;  and, 

2.  Whether  the  evidence  stated  in  the  bill  of  except 
tions  was  admissible. 

1.  The  law  is  the  S3oae  in  this  case  on  the  point  of  ju^ 
risdiction,  as  if  the  suit  had  been  originally  commenced 
in  the  circuit  court.  Laws  £7.  S.  vol.  1.  p.  56.  s.  12.  and 
by  the  1 1  th  section  of  the  same  act,  the  circuit  court  has  no 
jurisdiction  but  over  inhabitants  of  the  state,  or  over  per- 
sons found  therein  and  served  with  process.  Vol.  1.  p.  55. 
Process  by  attachment  on  effects  of  persons  not  inhabit- 
antSy  cannot  be  maintained  in  the  circuit  courts  of  the 
United  States.   2  DalL  396.  HolUvgsworth  v.  Adams. 

A  plaintiff  may  assign  for  error  the  want  of  jurisdie* 
tion  in  that  court  to  which  he  has  chosen  to  resort.  CVr,. 
pron  v.  Van  Noorden^  (fintey  vol.  2.  p.  126.)  Beecher^s 
Case^  8  Co.  59.  Bernard  v.  Bernard^  1  Lev*  289.  And 
in  the  case  of  Diggs  and  Keith  v.  Wokott^  in  this  court, 
at  la&t  term,  {ante^  p.  1 79.)  the  appellants  had  removed 
the  cause  from  the  state  court  to  the  circuit  court,  who 
decreed  against  them,  and  on  their  appeal-  to  this  court 
*the  decree  was  reversed  for  want  of  jurisdiction  in  the  *  425 
circuit  court. 

Where  the  court  has.  a  limited  jurisdiction,  the  facts 
which  bring  the  case  within  that  jurisdiction  must  ap- 
pear on  the  record.  9  Mod.  95.  3  DalL  382.  Bingham 
V.  Cabot.     2  Cranchy  Wood  v.  Wagnon. 

Upon  the  demurrer  to  the  plea  to  the  jurisdiction, 
the  whole  record  is  open  to  examination ;  and  the  de- 
fendant may  avail  himself  of  every  substantial  objec- 
tion to  the  declaration,  or  to  the  writ,  as  it  is  made  a 
part  of  the  record.  The  declaration  itself  shows  that 
the  lands  which  are  the  subject  of  the  covenant  are  in  ' 
the  atate  of  Virginia;  that  the  deed  was  there  execu- 
ted ;  and  that  the  title  of  those  lands  is  drawn  in  ques- 
tion. It  appears,  then,  upon  the  face  of  the  declara- 
tion^ that  the  action  is  local^  and  can  be  tried  only  ii| 
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Ptoitafd      Virginia.      The  declaration  also  states  Pollard  and 
Dwi^ht.      Pickett  to  be  *^  of  the  county  of  Henrico  and  state  of 
'        Virginia,"  and  that  they  are  *' absent  and  absconding 
debtors  ;"  and,  therefore,  the  circuit  court  was  exclu- 
ded from  the  cognisance  of  the  case  by  the  11th  section 
of  tht  judiciary  act  of  1789,  vol.  1.  p.  55* 

The  declaration  is  also  defective  in  not  averring  an 
eviction,  or  a  better  title  out  of  the  plaintiffs  in  error* 
1  WiUiama^s  Massachusetts  Reports^  464.  Emerson  v. 
Proprietors  of  Minoty  4  T.  -ff.  62a 

But  the  plea  in  abatement  ought  to  have  been  allow* 
ed.  The  act  of  congress  of  March  9)  1803,  (voL  6.  p. 
315.)  enacts,  ^^  that  the  circuit  court  of  the  second  cir- 
cuit shall  e^nm^  of  the  justice  of  the  supreme  court  re- 
siding within  the  third  circuit,  and  the  district  judge  of 
the  district  where  such  court  shall  be  holden ;"  and  by 
tbe  act  of  29th  of  April,  1 802,  vol.  6.  p.  88.  it  is  ^'  pro- 
vided, that  when  only  one  of  the  judges,  hereby  direct- 
ed to  hold  the  circuit  courts,  sh^U  attend,  such  court 
may  be  held  by  the  judge  so  attending*''  The  4^th  sec- 
tion of  the  same  act  provides  for  the  allotment  of  the 
iudges  among  the  circuits,  in  case  of  a  new  appoint- 
ment of  a  judge ;  but  makes  no  provision  in  case  of  a 
vacancy. 
•  420  *There  can  be  no  circuit  court  in  the  second  circuit, 

unless  there  be  a  justice  of  the  supreme  court  allotted 
to  that  circuit.  If  the  circuit  court  is  to  consist  of  a 
particular  justice  of  the  supreme  court,  and  a  district 
judge,  it  cannot  exist  without  such  a  justice  of  the  su- 
preme court*  A  whole  consists  of  all  its  parts*  If  any 
part  be  wanting  it  is  not  a  whole*  A  session  of  tbe 
court  may  be  holden  by  one  judge,  but  the  court  mast 
be  in  existence* 

Whenever  there  are  not  two  judges  of  the  court  in 
existence,  its  functions  are  suspended. 

2.  As  to  the  bill  of  exceptions* 

The  papers  said  to  be  copies  of  surveys  for  Nicholas, 
ought  hot  to  have  been  admitted  in  evidence.  Nicho- 
las was  no  party  to  this  suit,  and  even  if  there  had  been 
evidence  that  such  surveys  were  ever  made,  and  that 
these  were  tr^e  copies^  they  could  not  be  evidence  ia 
this  cause* 

The  testinaony  of  Erastus  Granger  was  inadmissible. 
He  wsis  allowed  to  testify  that  he  had  surveyed  the 
land,  and  that  there  were  prior  claims  upon  it  to  the 


HHiduat  qf  9t\00Q  ^Qx^^  If  lie  erf  r  inade  web  aurreir,     PoUaHi 

U  WAS  ^  jtor^^  and  as  ;(be  ^eot  pf  the  a|>{>^Ue<;s.    Epc     Dv^bl* 
/^rl#.  844i-vey9  are  ioadwiswbie  ^yi4eiice  as  to  bouoda-    — — — 
ries.    2  Z.0r</  Raym.  734.  Bridgemore  v.  yenningSM, 

illegal  or  improper  evidence,  bowever  Udimpprtax^t 
pr  irrelevant)  sbould  not  be  confided  to  a  jury*  becs^uae 
i%  may  mUlead  tbem«  2Wash*%^\.  Xerv*  Tap$cott» 

Parol  testimony  i^  incompetent  to  invalidate  a  tide 
to  lan(k  in  Virginia^  wbicb  is  to  be  decideid  according 
|o  the  laws  pf  tbat  state. 

Unless  the  prior  claims  were  founded  upon  deeds  or 
writifigs,  they  could  not  be  3et  up  against  a  patent  from 
the  ^tate ;  and  if  tbey  were  founded  upon  deeds  or 
writii^gPf  tbey  ougbt  to  be  produced. 

No  Undp  in  Virgiuiji  ean  p«iss  or  be  conveyed  ,but  by 
deed  v^  writing,  acknowledged  or  {Mroved,  and  record- 
ed. 

*  Martin^  on  the  same  side,  in  support  of  the  objec*         *  ^27 
tion  that  the  declaration  did  not  aver  an  eviction,  cited 
1  MoJ.  392.    I  SmruL  S^   3  Wentworth^  440.    %  Mfd. 
Intrandiy  ^06, 207.    t  ffarri^s  JKnfrk^^  4f26,  SZU 

Harper 9  aomttsu 

According  to  the  deeiftiona  of  the  .courts  in  Qonn^c* 
tici|(,  la  foreign  nttacbment  will  lie  for  damagea  oa  a 
breach  of  covenant.  The  distinction  is  only  taken  Jbt* 
tweeq  debts  and  torts.  What  is  not  a  tort  is  a  di4^ 
within  the  meaning  of  their  ^t  of  assembly.    2  ^wiji^ 

177* 

According  to  the  mode  of  surveying  Ifinds  in  Vir- 
ginia, by  the  29d  section  of  their  land  law,  it  is  impos- 
sible to  ei^ecute  the  surveys  in  the  time  which  interve- 
ned betjvfen  the  dates  of  the  entry  and  of  the  survey. 
Th^  evidfinf:e  ofiered  was  to  ^how  that  the  survey  was 
frnudulent.  It  was  to  «how  th^t  surveys,  aaid  %q  be 
lotdi^  In  eight  daya,  could  not  have  been  made  in  eight 
w^k». 

The  bill  of  e^epUon^  states  the  papers  to  be  copies 
of  the  surveys,  and,  ex  vi  termini^  a  copy  means  a  true 
copy }  for  if  it  be  not  a  true  copy,  it  is  no  copy.  The 
objection  was  not  that  they  were  not  copies,  but  that 
copies  of  such  papers  were  not  admissible  evidence. 

Vou  IV.  sc 
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**«^         The  teftimony  of  Granger  was  to  show  that  the  hod 
Dwigbt     was  incladed  in  prior  surveys.     It  was  a  necessary 
"""""^    link  in  .the  chain  of  proof  to  show  title  out  of  the  plain- 
tifls  in  error. 

It  was  not  necessaiy  to  aver  or  to  prove  an  eviction* 
The  case  in  lVUliamM*a  ReporU  vn  upon  a  covenaot  to 
warr cents  which  is,  in  effect,  a  covenant  for  quiet  en- 
joyment. So  was  the  case  in  1  Mod*  "292.  In  the  case 
from  Saunder9y  the  covenant  was  that  he  was  9^ed.  It 
is  true  that  proof  of  eviction  is  one  mode  of  showing  a 
want  of  title,  but  it  is  not  the  only  mode.  In  Horsford 
V.  Aggard^  Kirby*8  Rep*  3*  it  is  decided  that  eviction 
is  not  necessary  to  recover  on  a  covenant  of  seisin.  If 
the  plaintiff  can  show  that  the  defendant  had  a  defec- 
*  428  tive  *title,  it  is  sufficient.  What  use  would  there  be 
in  a  covenant  of  seisin,  in  addition  to  the  covenant  of 
warranty,  if  the  former  requires  the  same  evidence  as 
the  latter  i 

Martin^  in  reply. 

If  the  papers  offered  were  copies,  it  does  not  appeal 
that  the  originals  could  not  be  had. 

After  Pollard  and  Pickett  had  produced  a  grant  un- 
der the  state  of  Virginia,  the  plaintiffs  below  must  have 
shAwn  a  better  title  in  some  other  person,  (firo*  Jac* 
dOt|.  Salman  v.  Bagshaw.)  but  they  only  attempted  to 
|)r6ve  irregularity  in  the  survey. 
V  if  he  patent  gave  a  good  title,  even  if  there  had  been 
survey.  The  surveyor  himself  could  npt  have  been 
mitted  to  contradict  his  certificate.     It  does  nor  ap- 

ar  how  long  the  surveyor  was  employed  in  making 
the  survey.  It  could  only  bear  date  on  one  day,  and 
whether  that  was  the  day  on  which  he  began  or  finished 
it,  does  not  appear.     It  is  no  evidence*  of  fraud, 

Mr.  Martin  declined  arguing  the  points  respecting 
the  jurisdiction,  and  the  form  of  the  declaration,  as  the 
court  seemed  strongly  inclined  against  him;  but  he 
thought  it  a  fatal  objection  to  he  declaration  that  it  did 
not  aver  an  eviction ;  and  that  the  action  was  local^and 
not  transitory. 


"'pcj 
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March  15.  Pptiard 

Marshall^  Ch.  J.  delivered  the  opmion  of  the  court       '  '    ■' 
as  follows^  viz. 

In  this  case  objections  have  been  made  to  the  juris* 
diction  of  the  circuit  court,  and  to  the  proceedings  in 
that  court. 

The  point  of  jurisdiction  made  by  the  plaintiffs  in 
error  is  considered  as  free  from  all  doubt*  By  appear- 
ing to  the  action^  the  defendants  in  the  court  below 
placed  themselves  precisely  in  the  situation  in  which 
*they  would  have  stood,  had  process  been  served  upon  ^  429 
them,  and,  consequently,  waived  all  objections  to  the 
noQ*service  of  process.  Were  it  otherwise,  the  du^ 
of  the  circuit  court  would  have  been  to  remand  the 
cause  to  the  state  court  in  which  it  was  instituted,  and 
this  court  would  be  bound  now  to  direct  that  proceed- 
ing*. As  little  foundation  is  there  for  the  exception 
taken  to  the  manner  in  which  the  circuit  court  was  con- 
stituted. That  court  consists  of  two  judges,  any  one 
of  whom  isxapable  of  performing  judicial  duties.  So 
this  court  consists  of  seven  judges,  any  four  of  whom 
may  act.  It  has  never  been  supposed  that  the  death  of 
diree  of  the  judges  would  disquadify  the  remaining  four 
from  discluu^ging  their  official  duties  until  the  vacant 
seats  of  then:  departed  brethren  should  be  filled.  There 
is  nothing  in  the  peculiar  phraseology  of  that  part  of 
the  judicial  act  which  establishes  the  circuit  courts,  diat 
requires  a  different  construction  of  the  words  authori- 
sing a  single  judge  to  hold  those  courts,  from  what  is 
usually  given  in  other  cases,  to  clauses  authorizing  a 
specified  number  of  justices  to  constitute  a  court. 

The  exceptions  taken  to  the  proceedings  of  the  circuit 
court  are  more  serious.    These  are, 

1.  To  the  pleadings. 

2.  To  the  opinions  of  that  court,  admitting  certain  tes- 
timony in  support  of  the  action. 

The  objections  to  the  pleadings  are. 

That  the  difierent  parts  of  the  declaration  are  repug* 
aant  to  each  other;  and  that  the  declaration  is  itself  in- 
sufficient, as  the  foundation  of  a  judgment* 

In  deciding  on  so  much  of  this  o^'ection  as  depends 
on  tile  laws  of  Connecticut,  this  court  would  certainly 
be  guided  by  tiife  construction  given  by  that  state  to  its 
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Ml«rif      own  statute ;  and,  if  it  Was  iadispensably  necessary  now 
Dwjht     *®  decide  that  question,  the  evidence  in  favour  of  the 
constmeticm  maintaidned  by  the  defeadants  Ib  efrot  would 
seem  to  preponderate* 
•  430  ^Anechef  obfeetioo  taketi  lo  the  dedaratioci  is,  thft  it 

OQgbt  to  havt  alleged  a  disseisin  of  the  ptaintifis  bddw^ 
in  order  to  enable  them  to  maintain  their  action^ 

On  this  pari  of  the  case,  the  court  can  only  cofisider 
whether  the  declaration  'm  itself,  ancoo&ected  with  the 
tesiimoay  whsdi^  was  adduced  to  support  k,  k^  so  radi- 
.  eaily  defective,  that  a  judgment  cannot  be  rciidered  Gm  iu 
Thia  leads  to  the  inquiry,  whedier  the  covenant  of  the 
vendora  can  be  broken,  aa  stated  id  the  dedaimioni,  al- 
Aough  no  evicdon  hns  taken  pkee^  and  the  const  n  of 
opinion  that  it  may  be  so  broken*  9  Co*  60l 

The  c<yvenant  is,  that  the  vendor  is  seised  in  fee  of 
the  premises  which  he  sctia  and  conveys*  Suppose  die 
fact  to  be  that  he  had  no  tide,  ndr  pretence  of  titles  so 
thoae  premises ;  that  he  had  convieyed  lands  foe  whidthe 
had  never  received  a  patent  or  a  title  of  aojr  kind. 
Could  it  be  said  that  hia  onvenant  that  he  waaseised-in 
fee  remained  unbroken  until  the  real  prc^yrictor  dioidd 
dbink  proper  to  eject  the  vendee  i  This  question,  in  the 
opinion  of  die  court,  must  be  answered  hs  the  negative. 
The  testimony  which  would  be  sufficient  taeatafcfish  the 
breach  assigned,  may  be  a  subject  for  seiiona  conaidenii^ 
lioQ,  but  on  the  sufficiency  of  the  breach^  aa  aasigncsd  tn 
support  a  judgment^  there  ia  no  doubt* 

The  exjceptions  to  the  testimony  adasiHedin  Ae  cir» 
cuit  court  coaaiata  of  two  parts* 

lst»  To  the  admission  of  eertsMfc  c(^iea  of  sutmcjm 
made  for  Wilson  Carey  Nicbola8i»  coiHieeted  wUb  ^ 
testimony  of  Erastus  Granger,  describing  the.  fiice  of  the 
country  on  which  the  surveys  purported  to  be  auide^ 

2d.  To  the  admission  of  parol  testimony  to.  prove 
prior  titles  to  the  lands  conveyed  in  die  deed  on  wUch 
this  suit  was  instituted. 

1.  The  surveys  of  Wilson  Casey  NidiclaSy  ami  the 
ejifilanatory  testimony  of  Granger,  weie  introduced  for 
the  purpose  of  showing  that  the  patent  for  thehnds^aoU 
by  Pollard  8^  Pickett  was  void,  because  it  iasnedt  0tk  n 
^431  ,  ^hpl^^^P'^«>=^8^sw^y  whidb^inpoi^ 
not  have  been  made* 
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la  exftftumug  this  exceptioiii  it  becomes  proper  eo  in* 
quire  what  was  the  real  issue  between  the  parties. 

The  plaintiffs  below  averred  in  their  declaration,  that 
the  defendants  were  not  seised  and  possessed  of  any  es- 
tate whatever  in  the  land  and  premises,  nor  in  any  part 
thereof,  nor  had  they  or  either  of  them  good  right  and 
lawful  authority  to  sell  and  convey  the  same.  The  de- 
fendants, in  their  plea,  do  not  set  forth  their  tide,  but  say, 
generally,  that  they  were  seised  of  the  land  sold  and  con- 
veyed by  them,  and  had  good  right  to  sell  and  convey  the 
same,  as  is  expressed  by  their  deed.  On  this  plea  an 
issue  is  tendered,  which  is  joined  by  the  plaintiffs. 

To  prove  that  the  survey  on  which  the  patent  granting 
the  lands  to  the  defendants  was  issued  could  not  have 
been  made,  the  plaintiffs  produced  two  other  surveys 
made  by  the  same  person  for  Wilson  Carey  Nicholas, 
which  were  said  to  be  completed  only  two  days  succeed-* 
ing  the  completion  of  the  survey  of  the  defendants, 
which  three  several  surveys  could  not  possibly  have  been 
made  in  the  time  intervening  between  the  entries  in  the 
surveyor's  office  and  the  day  on  which  they  are  alleged  to 
have  been  completed,  whence  the  jury  might  conclude 
that  the  survey  of  Pollard  &  Pickett  was  not  made. 

The  surveyor  was  a  sworn  officer,  and  his  survey  was 
retarded  Upon  oath.  This  is  an  attempt  to  invalidate  the 
evidence  derived  from  his  official  return,  by  a  particular 
fact  which  has  no  re^tion  to  the  cause  before  the  court, 
and  with  which  the  parties  to  this  controversy  have  no 
connection.  Had  it  even  appeared  that  the  copied  of- 
fered in  evidence  were  authenticated,  they  would,  on  this 
accovAC,  fiiave  been  inadmissible. 

Tibis  whole  testimony  is  inadmissible  on  other  ground. 
Were  it  even  true  that  this  patent  is  voidable,  if  the  sur- 
veyor had  not  run  round  all  the  lines  of  the  land,  a  ^point 
aot  3ret  estabK^hed,  it  cannot  be  deemed  absolutely  void ; 
it  cannot  be  deemed  a  mere  nullity.  While  it  remains 
in  force  it  is  a  valid  title,  and  vests  the  fee-simple  estate 
ID  the  patentee*  In  thift  actibn,  and  on  the  trial  of  this 
issue,  the  question  whether  the  patent  be  voidable  by 
Virginia  or  not,  is  not  properly  examinable.  Testimony, 
dierrfore,  tending  to  establish  that  jpoint,  is  irrelevant 
and'  inadmissible. 

2.  But  had  the  court  entertained  any  doubt  on  this 
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point,  the  second  part  of  the  exception  would  be  cltVBrly 
decisive  with  regard  to  this  judgment. 

Parol  testimony  is  admitted  to  show  prior  claims  to 
the  land  in  controversy.  The  defendants  in  error  at^mpt 
to  defend  the  admission  of  this  testimony,  by  8U|3j^ing 
it  auxiliar}  to  other  testimony  which  had  previoiidy  es- 
tablished the  validity  of  those  claims,  and  that  this  wit- 
ness was  only  adduced  to  show  that  those  claims  covered 
this  land.  Had  the  fact  supported  the  argument,  a  pri- 
vate ex  parte  survey  would  have  been  a  very  improper 
mode  of  establishing  it ;  but  the  language  of  the  excep- 
tion excludes  that  construction  of  the  opinion  which  the 
counsel  for  the  defendants  in  error  would  put  upon  it* 
TThe  proof  oflFered  and  admitted  is,  not  that  those  parti- 
cular titles  which  were  exhibited  and  proved  to  the  court 
covered  the  land  conveyed  by  Pollard  &  Pickett,  but 
*'  that  there  were  prior  claims  upon  it  to  the  amount  of 
upwards  of  ninety  thousand  acres."  The  prior  claims 
rest  upon  the  oath  of  the  witness.  If  those  claims  were 
valid,  their  validity  was  established  by  his  testimony, 
whieh  cannot  be  tolerated  on  any  legal  principle ;  if  they 
were  mere  claims,  not  good  titles,  they  ought  not  to  have 
been  suted  to  the  jury.  They  were  irrelevant  to  the 
point  in  issue. 

Upon  the  whole,  the  court  is  unanimously  of  opinion^ 
that  the  circuit  court  erred  in  permitting  the  copies  of 
surveys  made  for  Wilson  Carey  Nicholas,  and  the  testi- 
mony of  Erastus  Granger,  to  go  to  the  jury  for  the  pur- 
poses mentioned  in  the  bill  of  exceptions^  and  *that  the 
judgment  of  the  circuit  court  must,  on  that  ^ounc,  be 
reversed,  and  the  cause  remanded  for  a  new  tral.(<a) 

Judgment  reversed. 

(a)  After  Uie  opiaioD  of  theeourtwas  delivered*  Lee  prayed  that  tbe 
caase  might  be  remanded,  wish  leave  for  the  defondante  beUitt  te  amend 
their  pheuUnge, 

The  Court  said,  that  the  court  belov  had  the  power  to  gnmt  leave  (0 
amendy  and  thu  eoort  coiMd  not  doubt  but  it  would  do  what  was  right  in 
that  respect. 

1 
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EX  PARTE  LEWIS  AND  OTHERS, 

r 

IN  the  circuit  court  for  the  district  of  Pennsylvania,  The  jurow 
at  November  term,  1806,  a  motion  was  made  by  Rawle^ »»  «*t|*  «**J^«» 
in  behalf  of  Lewis  and  others^  (the  jurors  in  civil  cases  Si4Su  ©f  the 
who  had  attended  the  court  at  that  session,)  that  the  United  ^tei, 
marshal  be  ordered  to  pay  each  of  the  jurors  one  dollar  ^\X^\^  ^^ 
and  twenty- five  cents  for  each  day's  attendance;  triet,  are  en^ 

But  the  judges  of  that  court  being  divided  in  opinion  JJJ^  iSd'^Ss 
upon  the  question,  it  was  certified  to  this  court.  cents  eaeh  for 

each  day*s  at* 

This  Court  ordered  it  to  be  certified  that  the  jurors 
were  entitled  to  the  fee  of  one  dollar  and  twenty-five 
cents />er  iUem  for  their  attendance. 
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ERROR  to  the  circuit  court  of  the  district  of  Co-  The  tentenee 
lumbia,  in  an  action  on  a  policy  of  insurance  on  the  ^ »  J^^lg*^ 
cargo  of  the  brig  Fame,  on  a  voyage  from  Alexandria,  raity  condcm- 
to,  at,  and  from  Barbadoes  and  four  other  ports  in  the  f^^^^^^l 
West  Indies,  and  back  to  Alexandria,  the  vessel  and -Jfo^^todfe^  % 
cargo  warranted  American  property.  The  vessel  arrived  concluHve  en- 
at  B-trbadoes,  and  sailed  from  thence  for  Antigua,  but  on  ^^^"^  *^  ^^^ 


ID  an  ac- 


her  voyage  to  that  island  "was  captured  by  a  British  vessel  Uon    on   the 
and  carried  into  Barbadoes,  and  there  condemned  in  the  gjj^^g®^  *"" 
viceadmiralty  court,  for  attempting  to  break  the  block- 
ade of  Martinique* 

The  jvry  found   a  special  verdict,  upon  which  the 
judgment  below  was  in  favour  of  the  plaintiffs. 

The  only  question  arising  upon  this  special  verdict  was, 
whether  tftc  sentence  of  the  court  of  viceadmiralty  Was 
conclusive  tLVidence  of  an  attempt  to  violate  the  blockade 
of  Martinique. 

This  question  having  been  several  times  argued,  (but 
not  decided,)  in  the  case  of  Fitzsimmons  v.  The  Newport 
Insurance  Company^  at  this  term,  {ante^  p.  185.)  the  coun- 
sel submitted  it  to  the  court  without  further  argument. 
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CrandioD  March  15. 

▼. 

■     I  JoHwsoii,  J.    The  4Gti(m  belojvir  wsi«  iostttoted  on  a 

policy  of  insurance. 

On  behalf,  of  the  insurers,  it  was  contended  thjit  the 
policy  was  forfeited  by  committing  a  breach  of  blockadie. 
It  is  not,  and  cannot  be  made  a  question,  that  thU  is  one 
of  those  acts  which  will  exonerate  the  underwriters  from 
dieir  liability.  The  only  point  below  was  relattve  to  the 
^  435  evidence  upon  which  the  commission  of  ^the  act  may  be 
substantiated.  A  sentence  of  a  British  prize  court  in 
Barbadoes  was  given  in  evidence,  by  which  it  appeared 
that  the  vessel  was  condemned  for  attempting  to  commit 
a  iireach  of  blockade.  It  is  the  English  doctrine,  and 
the  correct  doctrine  on  the  law  of  nations,  that  an  at- 
tempt to  commit  a  breach  of  blockade  is  a  violadon  of 
belligerent  rights,  and  authorizes  capture.  This  doctrine 
is  not  denied,  but  the  plaintiff  contends  that  he  did  not 
commit  such  an  attempt,  and  the  court  below  permitted 
evidence  to  go  to  the  jury  to  disptnve  the  (act  on  which 
the  condemnation  professes  to  proceed* 

On  this  point,  I  am  of  opinion  that  the  comrt  below 
erred. 

I  do  not  think  it  necessary  to  go  through  the  mass  of 
learning  on  this  subject,  which  has  so  often  beenbroug^ 
to  the  notice  of  this  court,  and  particularly  in  &c  case  of 
FitzsimmonSj  argued  at  this  term.     Nearly  the  whole  of 
it  will  be  found  very  well  summed  up  in  the  18th  chapter 
of  Mr.  Park's  Treatise.     The  doctrine  appears  to  me 
to  rest  upon  three  very  obvious  considerations ;  the  pro* 
pnetv  of  leaving  the  cognisance  of  prize  questicms  ea&- 
clusively  to  courts  of  prize  jurisdiction;  the  very  great 
inconvenience,  amounting  nearly  to  an  impossibility,  of 
fully  investigating  such  cases  in  a  court  of  common  law, 
and  the  impropriety  of  revising  the  decisions  of  the  ma* 
ritime  courts  of  other  nations,  whose  jorisdictioQ  is  co- 
ordinate throughout  the.  world. 

It  is  sometimes  contended  that  this  doctrine  is  iiovel« 
and  that  it  takes  its  origin  in  an  incorrect  extension  of 
the  principle  in  Hughes  v.  CemeUus*  I  am  induced  to 
believe  that  it  is  coeval  with  the  species  of  contract  to 
wfai(  h  it  is  applied.  Policies  of  insurance  are  known  to 
have  been  brought  into  England  from  a  country  that 
acknowledged  the  civil  law.     This  must  have  been  the 
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law  of  policies  at  the  time  when  they  were  considered  as    Crtfudton 
contracts  proper  for  the  admiralty  jurisdiction,  and  were     1^^,^ 
submitted  to  the  court  of  policies  established  in  the  reign  ' 

of  Elizabeth.  It  is  probable  that,  at  the  time  when  the 
common  law  assumed  to  itself  exclusi  vie  jurisdiction  of 
the  contract  of  insurance,  the  rule  was  *coo  much  blended  0  435 
with  the  law  of  policies  to  have  been  dispensed  with,  had 
it  even  been  inconsistent  with  bommon  law  principles* 
But,  in  fact,  the  common  law  had  sufficient  precedent  fur 
this  rule,  in  its  own  received  principles  relative  to  sen- 
tences of  the  civil  law  courts  of  England.  It  may  be 
true  that  there  are  no  cases  upon  this  subject  prior  to  that 
of  Hughes  V.  Cornelius^  but  this  does  not  disprove  the 
existence  of  the  doctrine.  Th/ere  can  be  litde  necessity 
for  reporting  decisions  upon  questions  chat  cannot  be 
controverted.  Since  the  case  of  Hughes  v.  Cornelius^ 
the  doctrine  has  frequently  been  brought  to  the  notice 
of  the  courts  of  Great  Britain  in  insurance  cases,  but  aK 
ways  with  a  view  to  contest  its  applicability  to  particular 
cases,  or  to  restrict  the  general  doctrine  by  exceptions, 
but  the  existence  of  the  rule,  or  its  applicability  to  ac-* 
tions  on  policies,  is  nowhere  controverted^ 

I  am  of  opinion  that  the  sentence  of  condemnation  wa^ 
conclusive  evidence  of  the  commission  of  the  offence  for 
which  the  vessel  was  condemned,  and  as  that  offence  was 
one  which  vitiated  the  policy,  the  defendants  ought  to 
have  had  a  verdict. 

Washihgton,  J.  The  single  question  in  this  case 
is,  whether  the  sentence  of  the  admiralty  court  at  Bar- 
badoes,  condemning  the  brig  Fame  and  her  cargo  as 
prize,  for  an  attempt  to  break  the  blockade  of  Marti- 
nique, is  conclusive  evidence  against  the  insured,  to 
felsify  his  warranty  of  neutrality,  notwithstanding  the 
£ict  stated  in  the  sentence  as  the  ground  of  condemna^ 
tioB  i»  negatived  by  the  jury  ? 

This  question  has  long  been  at  rest  in  England.  The 
established  law  upon  this  subject  in  the  courts  of  that 
country  is,  that  the  sentence  of  a  foreign  court  of  ,com- 
pet^it  jurisdiction  condemning  the  property  upon  the 
ground  that  it  was  not  neutral,  is  so  entirely  conclusive  of 
the  fact  so  decided,  that  it  can  never  be  controverted,  di- 
Ifoi.  IV.  3I> 
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▼. 


retdjr  or  eoUatendlyt  in  ady  other  ceort  hlMnog  comihv 
rent  jurisdiction. 

This  doctrine  seems  to  result  from  the  application  of 
a  legal  principle  which  prevails  in  respect  to  domestic 
^  437        ^judgments,  to  the  judgments  and  sentences  of  fore^a 
courts. 

It  is  a  well  established  rule  in  England^  that  the  judg- 
ment, sentence,  or  decree  of  a  court  of  exclusive  juris* 
diction  directly  upon  the  point,  may  be  given  in  evidence 
as  conclusive  between  the  same  parties,  u^nm  th£  scmie 
matter  coming  incidentally  in  question  in  another  court 
for  a  different  purpose.  It  is  not  only  conclusive  of  the 
rij^ht  which  it  establishes,  but  of  the  foci  which  it  di« 
rectly  decides.     * 

This  rule,  when  applied  to  the  sentences  of  courts  of 
admiralty,  whether  foreign  or  domestic,-  produces  the 
doctrine  which  I  am  now  considering,  upon  the  ground 
that  all  the  world  are  psu-ties  in  an  admiralty  cause*  The 
proceedings  are  in  rem^  but  any  person  having  an  interest 
in  die  property  may  interpose  a  claim,  or  may  prosecute 
an  appeal  from  the  sentence.  The  insured  is  emphati- 
cally a  party,  and  in  every  instance  has  an  opportunity  to 
controvert  the  alleged  grounds  of  condemnatioa,  by  pro- 
ving, if  he  can,  the  neutrality  of  the  property.  The 
master  is  his  immediate  agent,  and  he  is  also  bound  to 
act  for  the  benefit  of  all  concerned,  so  that,  in  this  re« 
spect,  he  also  represents  the  insurer.  That  irregularities 
have  sometimes  taken  place,  to  the  exclusion  of  a  fair 
hearing  of  the  parties^  is  not  to  be  denied.  But  this  fur- 
Irishes  no  good  reason  against  the  adoption  of  a  general 
nile.«  A  spirit  of  comity  has  Induced  the  courts  of  fin- 
gland  to  presume  that  foreign  tribunals,  whether  of  prize 
or  municipal  jurisdiction^  will  act  fairly,  and  will  decide 
according  to  the  laws  which  ought  to  govern  them ;  and 
public  convenience  seems  to  require  that  a  question^ 
which  has  once  been  fairly  decided,  should  not  be  again 
litigated  between  the  sjime  parties,  unless  in  a  court  of 
i^pellate  jurisdiction. 

The  irregular  and  unjust  decisions  of  the  French 
conns  id  admiralty,  of  late  years,  have  induced  ev^i 
finglish  judges  to  doubt  of  the  wisdom  oi  the  above 
doctrine  in  relation  to  foreign  sentences,  but  which  they 
have  acknowkdged  to  be  too  well  established  for  £a- 
glish  tribunals  lo  shake ;  and  the  justice  with  which  t^ 
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tane  *Qhat^  is  made  b)r  all  neutral  nations  against  th» 
English  as  well  as  against  the  French  courts  of  admiralty^ 
during  the  same  period,  has  kd  many  American  jurists  to 
question  the  validity  of  the  doctrine  in  the  courts  of  our 
o»m  countiy.  It  ie  said  to  he  a  novel  doctrine,  lately 
sprung  up,  and  acted  upon  as  a  rule  of  decision  in  the 
Eog^sh  courts,  since  the  period  when  English  decisions 
have  lost  the  weight  of  authority  in  the  courts  of.  the 
United  States.  It  is  this  position  which  I  shall  now  ex« 
amine,  acknowledging  that  I  do  not  hold  myself  bound 
by  such  decisions  made  since  the  revolution,  although, 
as  evidence  of  what  the  Vkw  was  priot  tetiiat  period,  I 
read  and  respect  them* 

The  authority  of  the  case  of  Hughes  v.  Corneliuty  the 
earliest  we  meet  with  as  to  the  conclusiveness  of  a  foreign 
sentence,  is  admitted ;  but  its  application  to  a  question 
arising  under  a  warrant  of  neutrality  between  the  insu- 
rer and  insured,  is  denied*  It  is  true  that,  in  that  case, 
the  only  points  expressly  decided  was,  that  the  sentence 
was  conclusive  as  to  the  change  of  property  effected  by 
the  condemnation.  But  it  is  obvious  that  the  point  de- 
cided in  that  case  depended,  not  upon  some  new  principle 
peculiar  to  the  sentences  of  foreign  courts,  but  upon  tlie 
application  of  a  general  rule  of  law  to  such  sentences. 

This  case,  as  far  as  it  goes,  places  a  foreign  sentence 
upon  the  same  foundation  as  the  sentence  or  decree  oi 
an  English  court  acting  upon  the  same  subject ;  and  we 
have  seen  that,  by  the  general  rule  of  law,  the  latter,  if 
conclusiMie  ^  all,  is  so  as  to  the  fact  directly  deciddti^  as 
weU  as  to  the  change  oS  property  produced  by  the  esta* 
blishment  of  the  fact.  Hence  it  would  seem  to  follow, 
that  if  the  sentence  of  a  foreign  court  of  admiralty  be 
conclusive  aa  to  the  property,  it  is  ^equally  conclusive  of 
die  matter  or  fact  directly  decided.  What  is  the  matter 
decided  in  the  case  under  consideration  i  That  the  vea* 
ael  was  seized  whilst  attempting  to  break  a  blockade,  ia 
consequence  of  which  she  lost  her  neutral  character; 
and  the  change  of  property  produoed  by  the  sentence  of 
Gondemnalion  is  a  consequence  of  the  matter«»decided, 
that  she  was,  in  effect,  enemy*property.  Can  the  parties 
to  that  sentence  be  bound  by  so  much  of  *it  as  works  a 
loss  of^he  property,  because  it  was  declared  to  be  enemy* 
property,  and  yet  be  left  free  to  litigate  anew  in  some 
other  formi  the  very  point  decided  £rom  which  this  con* 
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sequence  -flowed?  Or  upon  what  jqst  prindf^e)  let  inc 
ask,  flhall  a  party  to  a  Buit,  who  has  once  been  heard^  and 
whose  rights  have  been  decided  by  a  competent  tribumal, 
be  permitted,  in  another  court  of  concurrent  jurisdiction^ 
and,  in  a  different  form  of  action,  to  lidgate  the  same 
question,  and  to  take  another  chance  for  obtaining  a  dUI-- 
ferent  result  f  I  confess  I  am  strongly  inclined  to  think 
that  the  case  of  Hughes  v«  Comeiitu  laid  a  strong  foun^ 
dadon  for  the  doctrine  which  was  built  upon  it,  and  wludi 
for  many  years  past  has  been  established  law  in  England. 
This  opinion  is  given  with  the  more  confidence,  when  I 
find  it  sanctioQid  by  the  posiftve  declarations  of  distin- 
guished law  characters  ;  men  who  are,  of  alt  odiers^  the 
best  able  to  testify  respecting  the  course  of  decisions 
upon  the  doctrine  I  am  examining,  and  the  source  fnom 
which  it  sprung. 

In  the  case  of  Lothian  v«  Henderson^  S  Bos,  &  PuO. 
499.  Chambre^  J.  speaking  upon  this  pointy  says^  that  the 
sentence  of  the  French  court  was  in  that  c^se  conclusive 
against  the  claim  of  the  assured,  *^  agreeable  to  all  the 
decisions  upon  the  subject,  beginning  with  the  case  of 
Hughes  V.  Corneiius^  (confirmed  as  that  was  by  the  opi- 
nion of  Lord  Hoit  in  two  subsequent  cases^)  and  pur^ 
suing  them  down  to  the  present  period.  It  is  true,"  h% 
observes,  ^^  that  in  Hughes  v«  Corneiiua^  the  questioa 
upon  the  foreign  sentence  arose  in  an  acdon  of  trover^- 
and  not  in  an  action  on  a  policy  of  assurance^  where  the 
non-compliance  with  a  warranty  of  neutrality  is  in  dis« 
pute.*  But  from  that  period  to  the  present,  thq|doctrine 
there  laid  down  respecting  foreign  sentences  has  been 
considered  equally  applicable  to  questions  of  wsammty  in 
actions  on  policies,  as  to  questions  of  property  in  ac- 
tions of  trover."  Le  Blanc t  J.  says,  ^^  tlm  these  sen-* 
tences  are  admissible  and  conclusive  evidence  of  the  fact 
they  decide  it  seems  not  safe  now  to  questkm :  from  the 
time  of  Cat.  IL  to  this  day,  they,  have  been  received  as 
^uch,  without  being  questioned*  In  the  discussion  of 
w  440  the  nature  of  such  evidence  before  this  *house,  in  1776^ 
it  seems  not  to  have  been  controverted  $  and  the  cases,  I 
may  say^  are  numberless^  apd  the  property  immense^ 
which  have  been  determined  on  the  conclusiveness  of 
such  evidence,  in  many  of  which  cases,  the  forms^  ia 
whit  h  they  came  before  the  courts  in  Westminster  Hail 
we|*e  such  as  to  have  f^abled  the  parties^  ]f  ai^yidpotit 
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had  been  entertained,  to  have  brought  the  questioh  be*     Croudsoa 

fore  a  higher  tribunal."     Lawrence^  ]•  also  speaking  of    LeoJard. 

the  llgal  efiect  of  a  foreign  sentence  upon  this  point,     — ^-«<- 

sajrs,  *^  a«  to  which,  after  the  continued  practice  which 

has  taken  place  from  the  earliest  period^  in  which,  in  ac- 

'tioos  on  policies  of  insurance,  questions  have  arisen  on 

warranties,  to  admit  such  sentences  in  evidence,  not  only 

as  conclusive  in  rem^  but  also  as  conclusive  of  the  several 

matters  they  purgori  to  decide  directly,  1  apprehend  it  is 

now  too  iate  to  examine  the  practice  of  admitting  them 

to  the  extent  to  which  they  have  been  received,  supposing 

that  practice  might,  upon  the  argument,  have  appeared  to 

have  been  doubtful  at  first.''     Rooke^  J.  Lord  Eldon^  and 

Lord  Alvanity^  all  concur  in  giving  the  same  testimony, 

that  the  doctrine  under  consideration  had  been  established 

for  a  long  period  of  years,  by  a  long  series  of  adjudica* 

ti(fhs  in  the  courts  of  Westminster  Hall. 

I  cite  this  case  for  no  other  purpose  but  to  prove,  by 
the  most  respec^ble  tesumony,  that  the  case  of  Hughes 
V.  Comekusy  decided  in  the  reign  of  Car*  IL  had,  by  a 
uniform  course  of  decisions  from  that  time,  been  consi-  , 
dered  as  warranting  the  rule  now  so  firmly  established  in 
£ngland.  And  when  the  inquiry  is,  ^hjt^ther  the  applica- 
tion of  the  principle  laid  down  in,  that  case  to  questions 
arising  oh  warranties  in  actions  on  policies,  be.  of  ancient 
or  modern  date,  I  think  I  may  safely  rely  upon  the  de- 
clarations of  the  £nglish  judges,  when  they  concur  in 
the  evidence  they  give  respecting  the  fact.  It  is  true 
that  no  case  was  cited  at  the  bar  recognising  the  applica- 
tion of  the  rule  to  questions  between  the  insurer  and  in- 
sured prior  to  the  revolution,  except  that  of  Fernandez 
V*  Da  Costa^  which  I  admit  was  a  Nisi  Prius  decision. 
But  were  I  convinced  that  the  long  series  of  decisions 
upon  this  point,  from  the  time  of  Hughes  v.  Cornelius^ 
spoken  of  by  the  judges  in  the  t:as6  ol  Lo.hian  v.  Heri'^ 
derson^  had  been  made  at  Nisi  Priusy  it  ^would  not,  in  '  441 
my  mind,  weaken  the  authority  of  the  doctrine.  It 
would  prove  the  sense  of  all  the  judges  of  £ngland,  as 
well  -as  of  the  bar,  of  the  correctness  and  legal  validity 
of  the  rule.  It  is  hot  to  be  supposed  that  it'  a  doubt  had 
eiusted  respecting  the  law  of  those  decisions,  the  point 
would  not  have  been  reserved  for  a  more  Utliberate  ex- 
amin^ion,  before  some  of  the  courts  of  Westminster 
Hall.    But  the  case  of  Fernandez  v«  Da  Costa  receives 
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Croodion    additional  weight,  when  it  is  recollected  that  the  judge 
▼.         who  decided  it  was  Lord  Mansfield^  and  when,  upon  ex* 

^^^*^     aminiag  it,  we  find  no  intimation  from  him  that  tbeift  was 

.    any  novelty  at  that  day  in  the  doctrine.     To  this  strong 

evidence  of  the  antiquity  of  the  ruler,  may  be  added  that 

of  Judge  BuUer^  who,  at  the  time  he  wrote  hk  -jA&t 

Prius^  considered  it  as  then  established* 

That  the  doctrine  was  considered  as  pefectly  fixed 
in  the  year  1781,  is  plainly  to  be  inferred,  from  tlie 
case  of  Bernardi  v.  Motteux^  decided  in  that  year. 
Lord  Mansfield  speaks  of  it  as  he  would  of  any  other 
well  established  principle  of  law,  declaring,  in  general 
terms,  that  the  sentence,  as  to  that  which  is  w  thin  it,  is 
conclusive  against  all  persons,  and  cannot  be  c<^laterally 
controverted  in  any  other  suit.  The  only  difficulty  in 
that  case  was,  to  discover  the  real  ground  upon  which  the 
foreign  sentence  proceeded,  and  the  court  in  that  and  many 
subsequent  cases  laid  down  certain  principles  auxiliary  to 
the  rule,  for  the  purpose  of  ascertaining^  the  real  import 
of  the  sentence  in  relation  to  the  fact  decided  s&  between 
the  insurer  and  insured.  For  if  the  sentence  did  not  pro* 
ceed  upon  the  ground  of  the  property  not  being  neutral, 
it  of  course  concluded  nothing  against^the  insured  ;  mce 
upon  ho  other  ground  could  the  sentence  be  said  to  falsify 
the  warranty. 

It  was  admitted  by  the  counsel  for  the  insured,  that  m 
between  him  and  the  insurer,  the  sentence  is  prima  facie 
evidence  of  a  non-compliance  with  the  warranty.     But 
if  they,  are  right  in  their  arguments  as  tO-  the  incondu* 
siveness  of  the  sentence,  I  would  ask  for  the  au^rity 
upon  which  the  sentence  can  be  considered  as  prima  facie 
♦  442        evidence.     Certainly  no  case  was  referred  *u>,-and  I 
have  not  met  with  one  to  tvarrant  the  position.    If  we 
look  to  general  principles  applicable  to  domestic  judgment, 
they  are  opposed  to  it.     We  have  seen  that  the  judg- 
ment is   conclusive  between  the  same  parties,  upon  the 
same    matter    coming    incidentally,  in   question.      The 
judgment  of  a  foreign  court  is  equally  conclusive,  except 
in  the  single  instance  where  the  party  claiming  the  bene- 
fit of  it  applies  to  the  courts  in  England  to  enforce  it,  in 
which  case  only  the  judgment  is  prima  facie  evidence* 
But  it  is  to  be  remarked,  that  in  such  a  case,  the  judg- 
ment is  no  more  conclusive  as  to  the  right  it  establishes, 
than  asjo  the  fact  it  decides.     Now  it  is  admitted  that 
1 
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the  wnteace  of  a  foreign  court  of  admiralty  is  conclusive  Ci*oodicm 
upon  the  right  to  the  property  rh  question ;  upon  what  Leonard. 
principle,  then,  can  it  be  prima  fatie  evidence,  if  not  con^  ■  '  " 

clttsioe^  upon  the  facts  directly  decided.  A  domestic 
judgment  is  not  even  prima  facie  evidence  between  those 
not  parties  to  it,  or  those  claiming  under"  them,  and  that 
would  clearly  be  the  rule,  and  for  a  similar  reason  as  to 
foreign  judgments.  If  between  the  same  parties,  the 
former  is  conclusive  as  to  the  right  and  as  to  the  facts  de- 
cided, this  principle,  if  applied  at  all  to  foreign  sen- 
tences, which  it  certainly  is,  is  either  applicable  through- 
out, upon  the  ground  that  the  parties  are  the  same,  or  if 
not  80,  then  by  analogy  to  the  rule  applying  to  domestic 
judgments,  the  sentence  cannot  be  evidence  at  all. 

Upon  the  whole,  I  am  clearly  of  opinion,  that  the 
sentence  of  the  court  of  admiralty  at  Barbadoes,  ^on- 
demtiing  the  brig  Fame  and  her  cargo  as  prize,  on  ac- 
count of  an  attempt  to  break  the  blockade  of  Marti- 
nique, is  conclusive  evidence  in  this  case  against  the 
insured,  to  falsify  his  warranty  of  neutrality. 

If  the  injustice  of  the  belligerent  powers,  and  of 
their  courts,  should  render  this  rule  oppressive  to  the 
citizens  of  neutral  nations,  I  can  only  say  with  the 
judges  who  decided  the  case  of  Hughes  v.  Cornelius^ 
let  the  government  in  its  wisdom  adopt  the  proper^ 
means  to  remedy  the  mischief.  I  hold  the  rules  of  law, 
when  once  firmly  established,  to  be  beyond  the  control 
"^of  those  who  are  merely  to  pronounce  what  the  law  is,  ^  443 
and  if  from  any  circumstance  it  has  become  impolitic, 
in  a  national  point  of  view,  it  is  for  the  nation  to  annul 
or  to  fnodify  it.  Till  this  is  done,  by*  the  competent 
authority,  I  consider  the  rule  to  be  inflexible,  (a)  ^ 


bee 

reversed 

Johnton^  Jastices.' 
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THE  UNITED  STATES  v.  THE  SCHOONER  BET- 
SEY AND  CHARLOTTE,  AND  HER  CARGO. 

^  All  •«*»»«««  THIS  was  an  appeal  from  the  sentence  of  the  circuit 
impost, 'navi-  coutt  of  the  district  of  Columbia,  reversing  that  of  the 
gation  or  trade  district  court^  which  Condemned  the  schooner  BeUey 
Stales,  where  ^'^^  Charlotte^  and  her  cargo,  as  forfeited,  for  a  viola- 
the  seizures  tion  of  the  act  of  congrcss  of  the  28th  of  Febraarjr, 
waiera"^navr.  1806,  entitled-*' An  act  to  suspend  the  commercial  in- 
gabie  from  the  tercourse  between  the  United  States  and  certain  parts 
Si  tenV^moi!^  ^^  the  island  of  St.  Domingo."     Laws  U.  S.  vol.  8. 

tons     buinlen,  p»    It* 

MS  of "admu  '^^  *^^^^  ^^^^  *^^^'  ^^^  ^^^  monition  returned  ex- 
raityand  ma*  ecuted,  the  claimant  appeared,  and  having  given  Jidt- 
ritirae  jaris- y^/^^^^.^  cautton^  to  respond  the  costs,  offered  a  plea  ad- 
areto^be  tried  mitting  all  the  facts  charged  in  the  libel,  excepting  the 
w^u/ajury.  voluntary  carrying  of  the  vessel  into  the  port  of  Cape 
tlwr^the^an-  F^anfois^  the  prohibited  port .  mentioned,  in  the  libel» 
■wer  of  the  which  he  denied,  ^nd  ^^thereoj' put  himself  on  the  couri" 
Sblrough^Lot  ^^y''  ^^^  the  district  judge  rejected  the  plea,  and  or- 
always  to  be  dered  the  claimant  to  answer  on  oatA.*  whereupon  the 
^on  oath   if  claimant  offered  the  same  denial  on  oath,  by  way  of  an- 

•  required ;  and  ,  .    .  r       i  .   .      t  ^  r        y. 

whether  he  is  swer ;  to  the  receiving  ot  which  the  attorney  for  the 
not  bound  to  United  States  obiected,  unless  the  claim  mt  would  make 

•ubmit  to  an-         ,  iii»  •  i«i_'it 

swer  interro-  oath  to  answer  truly  all  interrogatories  which  might  be 
gatories  up)n  *put  to  him  relative  to  the  cause  ;  but  the  judge  over- 
in  open^comt^  ruled  the  objection,  and  received  the  answer,  saymg: 
«  4^4  that  the  United  States  might  except  to  the  answer,  ia 
Whether, on  the  same  manner  as  to  an  answer  in  chancery;  or, 
▼esseKor  ^ficT  "*'S^'  reply.  Setting  forth  new  facts  not  inconsistent 
lation  of  the  With  the  libel,  and  put  interrogatories  thereupon,  as 
law  prohibit-  upon  the  allegations  in  a  bill  in  chancery,  which,  if 
MmrHe'with  proper  and  pertinent,  must  be  answered  ;  as  was  done 
pertain  ports  iq  the  case  of  Maley  V.  Shattuck^  {antCy  vol.  3.  p.  458.) 
go,  ^evi(i™ce  ^'he  attorney  for  the  United  States  filed  a  replica- 
te admissible  tion,  and  propounded  interrogatories,  which  he  prayed 
•eiVbeionging  *^'g^^  ^^  answered  by  the  claimant  viva  voce^  in  open. 
.  to  the  same  court*  To  this  the  claimant  objected,  but  the  judge 
owner,   were  oyerruled  the  objection* 

at    the  •  same      '  J 

prohibited  port  at  the  same  time.;  as  a  circumstance  tending  to  discredit  the  eTadenfie  of 

distress  set  up  as  an  excuse-  for  going  to  such  prohibited  port  ? 
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t\ip  ^t^tfiy  SLpd  iQh^jiottejs^Ued  from  Aliej^^ndria  ip  Wted  states 
Septeflab^,  i,906,  yrith  a  cfcar^ce  for  St.   Jqgg  dp      Betley. 
Lfijtba.  ■  "■ 

Upon  J^  trig},  iS^p  attorney  for  Hc^  IJvfiVt^  States 
pi:oduQe.id  an4  offered  eyicjieoce,  that  during  the  months 
of  >^^gU8t  and  September  in  tlie  same  year,  t^o  other 
ve^els,  ow/aed  in  whole  or  in  part  by  the  claimant,  sail- 
ed from  Alexandria,  wi^  dear^inces  for  St*  Jqs^  Ht 
Cuk^^^Ay  as  well  as  the  Betsey  and Charhttp^  arrived 
9X  Cjape  Franfon.  To  this  evidence  the  claimant  ob- 
jected, but  the  judge  overruled  the  objection,  and  heard 
the  evidence^ 

From  the  sentence  of  condemnation  by  the  district 
judge,  the  claimant  appealed  to  the  circuit  court,  and 
new  evidence  being  admitted,  the  .sentence  ,w^s  rever- 
sed, 9^  restpratipn  awsurded.  from  this  sentence  the 
United  States  app<?aled  to  this  court,  where  witnesses 
were  examined  vtva  voce^  both  on  the  part  of  the  Uni- 
^d  St^t^s  and  on  that  of  the  claimant. 

C  J^y  for  t^e  claimant,  stated  that  he  s^heu^Id  cqn- 
tend, 

1.  ^bat  the  proceedings  ought  to  have  been  .accord«> 
ing.to  the  pourse  of  the  common  law,  and  the  facts 
^ ought  to  have  been  tried  by  a  jury. 

M2.  X)iat  the  judge  ought  not  to  have  compelled  the        ^  ^^5 
^rl^imapt  to  answer  mppn  oath ;  and, 

3.  T}i^t.the  vessel  ought  to  be  acquitted  upop  t^e 
facts  of  the  case. 

\fonesy  for  the  Upi^ed  States,  was  stopped  by  the 
cpiirt,  .who  ei^pressed  a  wish  to  hear  the  other  side. 
He  ^w^^ed,  however,, to,  |be  heard,  qpon  the  question  pf 
putting,  ^e  claimant  to  answer  upon  oath,  and  was  lii- 
duiged.  "  i 

He  observed  that  fjiis  was  npt  ,a  proceeding  in  per*' 
»onqmy:l)\it  m  rem.  li'he  United  States  (dijd  not  briijg 
in  the  claiinant  by  .prp<;ess,  and  compel  hiin  to  answer 
upon  oath,  i&  is  done  in  chancery  casjes  ;  but  the  claim- 
ant comes  in  voluntarily  to. support  his  int^^est,  and 
submits  to  the  jurisdiction  of  the  court.  He  ought  to 
come. with  clean  hands  and  a  pure  heart.  If  this  be  a 
^ase  of  admiralty,  j  urisdic tipn,  the  proceedings ,  must,  be 

Vol.  IV.  3  E     ' 
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l^oited  stttet  accordiDg  to  the  course  of  the  civil  law,  where  the  prac- 
Better.  ^'^^  universally  has  been  to  try  cases  without  a  jury. 
— — ^-  Wood^s  Inst*  Civ*  Law^  133.  2  Browne*s  Civ.  Law^ 
248,  249.  413.  415, 416.  1  Browne,  A72.  4^74.  Maley 
V.  Shattucij  (ante,  vol.  3.  p.  458.)  1  Domqt,  460.  s.  4. 
Siich  also  was  the  understanding  of  the  legislature, 
when  they  established  a  fee  for  the  drawing  of  the  in- 
terrogatories. Laws  U.  S.  vol.  2.  p.  222. 

The  exception  in  the  English  statutes  applies  only  to 
the  ecclesiastical  courts,  and  to  those  interrogatories, 
the  answers  ^o  which  might  subject  the  party  to  ecelesi" 
asticai  censures. 

But  the  act  of  congress  upon  which  this  libel  is 
founded,  does  not  make  it^criminal  in  the  person  to  trade 
to  St.  Domingo,  it  only  subjects  to  forfeiture  the  pro- 
perty, and  renders  the  party  liable  ,upon  his  bond. 

Toungs,  contra. 

There  can  be  no  case  of  admiralty  jurisdiction,  un- 
less it  be  a  case  under  the  law  of  nations.     Cases  of 
revenue,  or  of  municipal  seizure,  are  not  cases  of  ad- 
miralty and  maritime  jurisdiction. 
♦  446  *Thc  9th  section  of  the  judiciary  act,  (vol.  1.  p.  53.) 

merely  gives  to  the  district  court  jurisdiction  of  cases 
of  seizure,  but  does  not  make  them  cases  of  admiralty. 
And  in  all  cases  at  common  law,  the  trial  by  jury  ;s  gua- 
rantied by  the  constitution  of  the  United  States.  The 
act  under  which  this  prosecution  is  commenced  does 
not  direct  the  form  of  trial. 

The  district  court,  as  a  court  of  admiralty,  is  a  court 
oflimited  jurisdiction; 'and  in  this  case,  the  libel  does 
not  state  that  the  seizure  was  mad^  on  waters  which 
are  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burthen.  The  fact  is  not  alleged  Which  alone 
could  make  it  a  case  of  admiralty  jurisdiction. 

In  England,  a  seizure  for  violation  of  the  navigation 
act  is  tried  by  information  in  the  court  of  exchequer, 
according  to  the  course  of  the  common  law. 

It  is  contrary  to  the  principles  of  the  common  law  to 
make  a  man  criminate  himself. 

Marshall,  Ch.  J.  said  the  court  wished  to  hear 
the  counsel  for  the  United  States  oa  the  question  of 
fact. 
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yones.    It  is  to  be  understood,  then,  that  the  court  tJnited  Sutts 
is  satisfied  as  to  the  questions  of  law  ?  Betlej. 

Marshall,  Ch.  J.  No  attempt  has  been  made  to 
distinguish  this  case  from  those  of  The  Vengeance^  3 
DalL  297.  and  The  Sally ^  (ante^  vol.  2.  p.  406.)  Those 
cases  have  settled  the  law,  and  unless  this  case  can  be 
distinguished  from  those,  the  court  does  not  think  an 
sirgument  necessary.(a)  ^ 

*yones.     It  is  objected  that  it  does  not  appea|r  upon        *  447 
the  face  of  the  libel  that  the  seizure  wras  made  upon 
waters  navigable  from  the  sea  by  vessels  of  ten  and  ,  ' 

more  tons  burthen.  But  it  is  stated  in  the  libel  that  ' 
the  vessel  was  more  than  ten  tons^  burthen,  that  the  sei- 
zure was  made  in  the  port  of  Alexandria^  and  that  the 
vessel  had  sailed  from  that  port  to  the  West- Indies,  and 
back  to  Alexandriavfrom  whence  it  necessarily  follows^ 
that  the  waters  of  the  port  of  Alexandria  are  navigable 
.  from  the  sea  by  vessels  of  ten  and  more  tons  burthen. 
Besides,  this  court  is  bound  to  take  notice  of  the  ports 
of  entry  for  foreign  vessels  established  by  law;  and  the 
port  of  Alexandria  is  one  of  those  ports. 

In  the  case  of  The  Vengeance,  the  court  officially 
took  notice  that  the  bay  of  Sandy-Hook  contained  wa- 
ters navigable,  &c. 

Jf  the  jurisdiction  appears  by  necessary  inference 
from  what  is  stated,  it  is  sufficients 

*    C.  Lee^t  contra. 

By  the  3d  article  of  Ae  constitution  of  the  United 
States,  the  judicial  power  of  the  United  States  is  ex- 
tended **  to  all  cases  of  admiralty  and  maritime  juris^^ 
diction.  Congress  could  not  make  cases  of  admiralty 
and  maritime  jurisdiction ;  and  under  that  clause  of  the 

f  (a)  C  Lee*  I  hope  to  show  that  this  case  is  disting^uishable  from  those ^ 
and  to  be  permitted  to  ar^ue  at  large  the  point  of  law,  that  this  is  not  a 
case  of  admiralty  jurisdiction,  l  argued  the  case  of  the  Tim^eanctf,  and  I 
know  it  was  not  so  fully  argued  as  it  might  have  been ;  and  some  of  tJie> 
judges  may  reooHect  that  it  was  rather  a  sudden  decision. 

* 

CuASE».  J.    I  recollect  that  the  .argument  was  no  great  thing,  but 

the   Court  took  time  and  considered  the  caae  vfeiL    The  reason  of  the 

Jk^slature  for  patting  seizures  of  this  kind  on  the  admiralty  side  of  the 

court  was  the  great  danger  to  the  revenue  if  «BUph  cases  shoiUd  be  left  t£K 

'  the  caprice  of  juries. 
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United  Sutei  coniltittitioii  tiiey  cbuld  not  give  thbir  courts  j^lrifldie- 

^twr.     ^^^  ^^  ^  ^^^  which  w48  hot  of  admik'aUy  lind  iniUi* 

■  time  jurisdiction  at  the  time  of  the  adoption  of  that 

constitution.    The  question^  dien,  is,  wb^tfaer^  iccord- 

<      ing  to  the  understanding  of  the  people^of  tbi^  eoiihttj  it 

that  time,  a  seizure  of  a  Vessel,  iJirithih  tH)^  body  of  a 

county,  for  breach  of  a  municipd  laiv  bf  trade,  i^a^ 

a  case  of  admiralty  cognisance,     it  celrtainly  ^as  hevet 

so  considered  in  England,  from  whence  if^e  draW  all 

our  ideas  of  admiralty  jurisdiction.     All  seizures  in 

^hat  country  for  Violation  of  tfie  laws  of  revenue,  trade 

or  navigation,  ^re  tried  by  a  jury  ih  the  coiirt  of  ex- 

chtfquer,  according  to  the  course  of  the  comindte  Ia#» 

There  ir  nothing  in  the  course  of  proceedings  in  ttfn 

which  requires  that  they  should  be  in  a  court  of  ^itti- 

0  448  ralty.  A  ^court  of  common  law  is  as  cotepfetent  to  die 
trial  of  such  cases  as  a  court  of  admiralty.  Tlie  high 
court  of  admiralty  in  England  eierci^els  no  origiiud  ju- 
risdiction in  revenue  cases.  It  hears  otaiy  ap/^ab  in 
such  cases  from  the  viceadmiralty  courts  in  the  tolo« 
nies,  to  whom  the  jurisdiction  is  given  by  ^  act  of  ]par- 
liariient,  2  Browne^s  Civd  Lctw^  492.  2i?a*.  ife. .  The 
Sarah.  4  Inst  135.  139.  2  Browne^  75.  7^.  Z  BL 
Comm^  106.     Parker^  23.  273. 

Nor  were  such  cases  ever  suppOse<!l  by  the  'pi^dpk  d!F 
this  country  to  be  rightfully  classed  adiong  cauise's  df 
admiralty,  it  was  one  of  our  serious  grievances,  tad 
of  which  we  complaiined  against  Great  Britain  in  ooir 
remonstrances  to  the  king,  and  in  our  addresses  to  the 

«eople  oi  Great  Britain,  ivhile  we  were  coloniels,  tliat 
le  jurisdiction  of  the  courts  df  vice^dmirdty   was 
extended  to  cases  6i  revenue.   yoUrnats  j\f  the  o^'dCoti" 
^res3j  vol,  1  ^  p.  47.    Such  being  the  undei^tandrag  cff 
the  people  of  this 'coutitry  at  the  addption  df 'the  xonstt- 
tution,  we  are  to  presunie  that  the  words  ^ca^^«  of  ad' 
miralty  and  maritime  jurisdictian^^  did  not  include  cases 
of  seizure  like  the  present.     The  9th  section  of  the  ju- 
diciary act  (vol.  t.  p.  53.)  is  to  be  construed  with  a  re- 
'ference  to  the  meaning  of  those  expressions  in  the  con- 
stitution ;  and  if  it  cannot,  consistently  with  the  force 
of  its  terms,  be  reconciled  with  the  constitution,  it 
must  yield  to  the  superior  obligations  of  that  instmf- 
inent.     The  words  of  that  Section  of  the  act,  as  far  ^s 
they  affect  the  present  question,  arc^  **  and  shall  also 
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havi  te^kli^ive  of i^sd  cogtitsance  of  all  civil  causes  tTnited  statw 
6f  adtntf aity  and  maritime  jurisdiction,  including  all        ^- 
seizuriss  under  laws  of  impost,  navigation,  or  trade,  of       *^^^^' 
the  United  States,  where  the  seizures  are  made  on  wa- 
ters which  are  navigable  from  the  sea  by  vessels  of  ten 
or  tA6te  toiiS  buttheti,  within  their  respective  districts 
ft^  well  a6  upon  the  high  seas :  saving  vo  suitors,  in  alt 
ca^ess  tfie  fight  of  a  common  law  remedy,  where  tl^e 
coihmon  law  is  competeht  to  give  it  $  and  shall  also 
have  ^^'clusive  original  cogfiitaanee  of  all  seizures  on 
land,  or  other  waters  than  as  aforesaid,  made,  and  of 
All  suits  for  penalties  and  forfeitures  incurred  under  the 
laws  of  the  Unitecf  States.'*    **  And  the  mal  of  issues 
in  fact  in  the  ^district  courts,  in  all  causes,  except  civil        ^  44d 
causes  of  admiralty  and  maritime  jurisdiction,  shall  be 
by  jury," 

ITte  word  "  inohding^'^  means  only,  moreover^  or,  as 
well  as. 

The  district  court  shall  have  exclusive  original  cog* 
nisance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  including^  within  its  exclusive  original  cog- 
nisfoce,  all  Seizures,  8cc«  It  does  not  mean  includinff 
iviihin  the  expression  ^^-all  ohil  causes  of  admiralty t^'*  &c.. 
If  such  cases  of  seizure  were  civil  causes  of  admiralty 
andmaritime  jurisdiction,  there  was  no  necessity  to  enu- 
merate them,  because  the  exfpression,  all  civil  causes 
of  admiralty,  ^-c.  irertaifnly  included  them.  If  they  were 
not  civil  causes  of  admiralty  and  marititme  jurisdiction, 
congress  could  not  'make  them  such,  nor  by  forcing 
them  hito  tha^t  class,  deprive  -the  citissen  of  bis  right  to 
a  trial  by  jury.  Congress  had  no  such  intention,  for  in 
the  very  same  breath  they  say,  **  saving  to  suitors,  in 
all  cases,  the  right  of  axommon  law  remedy,  where  the 
common  law  is  coWpeterit  to  give  it."  We  have  seen 
diat  in  all  cases  of  seizure  fcfr  breaches  of  the  laws  of 
revetiue,  trade  or  navigation,  the  common  law  is  com* 
jpetent  to  give  a  retnedy ;  «ind,'Consequently,  this  suitor 
is  entitled  to  tt.  ' 

The  several  acfts  -of  'congl*ess  creating  forfeitures  for 
breaches  of  the  laws  of  tevenue,  'fee.  all  seem  to  refer 
to  the  exchequer  p^a<itice,  rather  than  to  that  of  thead- 
jmiralty. 

In  the  act  fqir  registering  vesselsy  passed  the  31st  of 
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United  Stote3  December^  1792,  {Oswald'' b  edition  of  the  Acts  of  Con- 
Betvey.      gress^  vol.  2.  p.  134.  144*  s*  4.  and  16.)    if  the  owner 

shall  take  a  false  oath,  **  there  shall  be  a  forfeiture  of 

the  vessel,  &c.  or  of  the  value  thereof,  to  be  recovered 
with  costs  of  HUtt^^  of  the  person  taking  the  false  oath. 
So  in  case  of  the  sale  of  a  vessel  to  a  foreigner,  it  shall 
be  forfeited  in  a  certain  case,  '^'  provided  that  if  it  shall 
be  made  appear  to  the  jury  before  whom  the  trial  for 
such  forfeiture  shall  be  had,  that,"  &c.  and  the  penal- 
ties and  forfeitures  under  that  act   were  to  ^^  be  sued 

*  450  fi^'i  prosecuted  and  recovered^^  in  such  courts,  &c.  *as 
penalties  and  forfeitures  under  the  act'  for  the  collection 
of  duties,  &c.  Hence  it  is  evideflt  that  congress  in- 
tended that  all  cases  of  forfeiture  should  be  tried  by 
jury.  The  expressions  in  the  act  respecting  registering 
of  vessels,  explain  what  may  otherwise  appear  doubtful 
in  the  act  concerning  the  collection  of  duties,  as  to  the 
mode  of  prosecution. 

So  in  the  act  suspending  intercourse  with  France, 
vol.  1.  p.  245.  offending  vessels  are  made  liable  to  be 
seized,  ^^  and  may  be  prosecuted  and  condemned  in  any 
circuit  or  district  court  of  the  United  States,  which 
shall  be  holden  within  or  for  the  district  where  the  sei- 
zure shall  be  made.*' 

But  by  the  judiciary  act  no  circuit  court  could  take 
original  cognisance  of  civil  causes  of  admiralty  and 
maritime  jurisdiction ;  hence  it  is  obvious  that  congress 
did  not  consider  such  seizures  as  civil  causes  of  admi- 
ralty, &c.  The  forfeiture  also  is  to  accrue  to  any  per- 
son "  whb  will  inform  and  prosecute  for  the  same,'* 
which  shows  that  the  proceedings  were  to  be  at  com- 
mon law. 

All  the  forfeitures  under  the  act  for  the  collection  of 
duties,  are  to  be  recovered  in  the  same  way.  Some  of 
them  being  cases  io(^  seizure  on  la^,  must  be  tried  by 
jury,  therefore  all  must.  And^  sect.  Tl.  (vol.  4.  p. 
391.)  it  is  said,  ^^  in  actions^  suits  or  informations  to 
be  brought,  where  any  seizure  shall  be  made  pursuant 
to  this  act,  if  the  property  be  claimed  by  any  person^ 
in  every  such  case,  the  onus  probandi  shall  be  upon  such 
claim^mt."  These  expressions  all  indicate  proceedings 
at  common  law  only. 
The  89th  sect,  in  p.  427«  spewing  of  the  recovery  of 
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f^haltiesj  clearly  refers  to  suits  at  Common  law ;  and  United  states 
when  speaking  of  forfeitures,  it  says,  *'an<l  all  ships,      ^^^ 

S»6ds,  &c*  which  shall  become  forfeited  in  virtue  of  ' 

is  act,  shall  be  seized,  libelled  sktxd  prosecuted  a$  afore' 
said;^^  referring  to  the  mode  of  prosecution  pointed 
out  for  the  recovery  of  penalties.  Here,  if  the  word 
^^  RbeUed^^  had  not  been  used,  there  could  be  no  doubt. 
But  the  expression  "  libelled^'*  relates  as  well  to  *sei-  *  4S1 
zures  on  land,  as  to  seizures  on  water ;  but  seizures  on 
land  must  be  tried  by  jury  according  to  the  course  of 
the  common  law.  The  word  libel,  therefore,  does  not 
refer  exclusively  to  admiralty  proceedings. 

The  Excise  LaxVj  vol.  1.  p.  313.  makes  no  distinction 
between  seizures  made  on  land,  and  those  made  on 
water. 

By  the  5th  amendment  to  the  constitution,  ho  per- 
son shall  be  deprived  of  property,  without  due  process 
of  law;  which  means  by  due  process  of  the  common 
law. 

By  the  7th  amendment,  in  suits  at  common  law  the 
right  of  trial  by  jury  shall  be  preserved,  i.  e.  continued 
as  it  then  was*  At  that  time  all  municipal  seizures 
were  triable  at  common  law. 

The  act  prehibiting  the  intercourse  with  St  Domingo 
differs  from  that  luider  which  the  Vengeance  was  pro- 
secuted. 

There  the  mode  of  prosecution  was  declared  to  be 
the  same  as  for  penalties  and  forfeitures  under  the  act 
for  collecting  duties  ;  but  here  no  mode  of  prosecution 
is  prescribed. 

The  act  creates  two  offences. 

1.  Sailing  to  St  Domingo  without  being  destined  for 
that  island* 

2.  Being  destined  and  sailing  for  a  prohibited  port 
without  arriving  there,  i  he  offence  of  destination  is 
an  offence  on  land,  and  to  be  tried  by  the  course  of  the 
common  law.  Hence  also  it  may  be  inferred  that  the 
Other  offence  is  to  be  tried  in  the  same  manner.  N.o 
difference  is  made  by  the  statute. 

The  act  requires  hoods  to  be  given,  which  are  for- 
feited if  the  offence  has  been  committed.  Suits  at  com- 
mon law  upon  these  bonds  are  now  pending.  If  thtse 
had  been  tried  first,  the  facts  must  have  been  decided  by 
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Vdi"  f)  State!  a  *j«t7,  and  by  the  7di  amendip^nt  of  the  coQ^titudon, 
j^J^^  ^  BO  fact  tried  by  a  jur^s  3haU  be  otherwise  re-examined 
'  in  any  court  of  the  Unked  States  than  according  to  the 
ruies  cf  the  common  kavP  The  consequence  would 
have  been  that  this  case,  involving  the  same  fact,  be- 
tween the  same  parties,  could  not  have  been  otherwise 
tried  than  by  a  jury.  It  could  not  have  been  the  inten- 
tion of  congress  that  in  one  case  the  same  fact  should 
be  decided  by  the  judge,  and  in  ibe  other  by  a  jury. 

The  case  of  The  Sally  was  decided  upon  the  autho- 
rity of  that  of  the  Vengeance,  without  argument;  and 
is,  therefore,  of  no  authority. 

Rodney y  Attorney^General,  in  reply,  wfts  stopped  by 
the  court  as  to  the  /on;  of  the  case. 

Marshall,  Ch.  J.  llie  court  considers  the  law  as 
completely  settled  by  the  case  of  The  F'tngeance.  A 
distinction  has  been  attempted  to  be  drawn  between  this 
case  and  that,  but  the  court  can  see  no  difference*  It 
is  the  place  oJF  seizure,  and  not  the  place  of  committiog 
the  offence,  which  decides  the  jurisdiction. 

It  has  been  said  the  word  ^^  inciuding^^  means  morc" 
overy  or  as  well  as;  but  if  this  was  the  meaning  of  the 
legislature  it  was  a  very  embarrassing  mode  of  express* 
ing  the  idea.  It  is  clear  that  congress  meant  to  discri- 
minate between  seizures  on  waters  navigable  fropi  the 
sea,  and  seizures  upon  land  or  upon  waters  notnaviga- 
ble ;  and  to  class  the  former  among  the  civil  causes  of 
admiralty  and  maritime  jurisdiction. 

The  only  doubt  which  could  arise  would  be  upon  the 
clause  of  the  constitution  respecting  the  trial  by  jury. , 
But  the  case  of  the  Vengeance  settles  that  point. 

The  sentence  of  the  circuit  court  .wasfr^vecsed^  and 
tliat  of  the  district  court  affirmed. 
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Note  (A.) 

DocufnenUs  (Accompanying  the  Presidmfs  message  of 

January  22,  1807. 


WILKINSON  S  FIRST  AFFIDAVIT. 


UNITED  STATES  v.  BOLLMAN  AND  SWARTWOUT. 

ly  JAMES  WILKINSON,  brigadier-general  and  commaDder  in  chief 
of  the  army  of  the  United  States,  to  warrant  the  arrest  of  Doctor 
Brick  BoUman,  on  a  charge  of  treason,  misprision  of  treason,  or  such 
other  offence  against  the  government  and  laws  of  the  United  States,  as 
the  followitig  facts  may  legally  charge. him  with,  on  my  honour  as  a 
soldier,  and  on  the  Holy  Evangelists  of  Almighty  God,  do  declare  and 
swear,  that  on  the  sixth  day  of  November  last,  when  in  command  at 
Natchitoches,  I  received  by  the  hands  of  a  Frenchman,  a  stranger  to 
me,  a  letter  from  Doctor  Erick  Bolhnan,  of  which  the  following  is  a 
correct  copy. 

Ae«r  Orleans^  September  37,  1806. 

«  Sir, 
"  1  HAVE  the  honour  to  forward  to  your  excellency  the  enclosed 
ktterfi  which  I  was  charged  to  deliver  to  you  by  our  mutual  friend.  I 
shall  remain  for  some  time  at  this  place,  and  should  be  glad  to  learn 
where  and  when  I  may  have  the  pleasure  of  an  interview  with  you. 
Have  the  goodness  to  inform  me  of  it,  and  please  to  direct  your  letter 
lo  me,  care  of  ,  or  enclose  it  under  cover  to  them. 

^<  I  have  the  honour  to  be, 
"  With  great  respect,  Sir, 

"  Your  excellency's  most  obedient  servant, 
(Signed)  »  ERICX  BOLLMAN, 

<*Gen.  WiLUtfsov.*' 
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Covering  a  communicatioii  in  cypher  from  Colonel  Aaron  Barry  of 
vhicb  the  following  is  substantially  as  fair  an  interpretation  as  I 
liave  heretofore  been  able  to  make,  the  original .  of  which  I  hold  in 
my  possession :  '^  1  (Aaron  Burr)  have  obtained  funds,  and  have  actually 
commenced  the  enterfiriee.  Detachments  from  different  points,  and 
under  different  pretences^  will  rendezvous  on  the  Ohio,  1st  Novem- 
ber. Every  thing  internal  and  external  favours  views  f  protection  of 
England  is  secured.  T.*  is  gone  to  Jamaica  to  arrange  with  the  admi- 
ral on  that  station,  and  will  meet  at  the  Mississippi  England 
navy  of  the  United  States  are  ready  to  join,  and  final  orders  are  given 
to  my  friends  and  followers ;  it  will  be  a  host  of  choice  spirits.  Wil- 
kinson shall  be  second  to  Burr  only;  Wilkinson  shall  dictate  the  rank 
and  promotion  of  his  officers.  Burr  will  proceed  westward  1st  August^ 
never  to  return;  with  ^'m  go  his  daughter;  the  husband  will  follow  in 
October  with  a  corps  of  itforthiea ;  send  forthwith  an  intelligent  and 
confidential  friend,  with  whom  Burr  may  confer ;  he  shall  return  imme- 
diately with  further  interesting  details ;  this  is  essential  to  concert  and 
harmony  of  movement ;  send  a  list  of  all  persons  known  to  Wilkinson 
west  of  the  mountains,  who  could  be  useful,  with  a  note  delineadng 
Iheir  characters. 

«« By  your  messenger  send  me  four  or  five  of  the  commissicms  of  your 
officers,  which  you  can  borrow  under  any  pretence  you  please ;  they  shall 
be  returned  faithfully ;  already  are  orders  to  the  contractor  given  to  for- 
ward six  months'  provisions  to  points  Wilkinson  may  name;  this  shall 
not  be  used  until  the  last  moment,  and  then  under  proper  injtmcdons; 
the  project  is  brought  to  the  point  so  long  desired;  Burr  guaranties  the 
result  with  his  life  and  honour,  *the  lives,  the  honour,  and  fortunes  of 
hundreds,  the  best  blood  of  our  country ;  Burr's  plan  of  operations  is 
to  move  down  rapidly  from  the  falls  on  the  fifteenth  of  November, 
with. the  first  five  hundred  or  one  thousand  men,  in  light  boats,  now 
constructing  for  that  purpose;  to  be  at  Natchez  between  the  -fifth  and 
fifteenth  of  December,  then  to  meet  Wilkinson;,  then  to  determine 
whether  it  will  be  expedient^  in  the  first  instance,  to  seize  on,  or  pass  by, 
Baton  Rouge ;  on  receipt  of  this*  send  Burr  an  ans|irer;  draw  on  Burr 
^  for  all  expenses,  &c.    The  people  of  the  country  to  which  we  are  going 
are  prepared  to  receive  us ;  their  agents  now  with  Burr  say  that  if  we 
will  protect  their  religion,  and  will  not  subject  them  to  a  foreign 
power,  that  in  three  weeks  all  will  be  settled.     The  Gods  invite  to 
glory  and  fortune;  it  remains  to  be  seen  whether  we  deserve  the  boon; 
the  bearer  of  this  goes  express  to  you ;  he  will  hand  a  formal  letter  of 
introduction  to  you  from  Burr,  a  copy  of  which  is  hereunto  subjoined  ; 
he  is  a  man  of  inviolable  honour  and  perfect  discretion;  formea  to  ex- 
ecute rather  than  to  project;  capable  of  relating  facts  with  fidelity,  and 
incapable  of  relating  them  otherwise ;  he  is  thoroughly  informed  of 
the  plans  and  intentions  of  ,  and  will  disclose  to  you  as 

far  as  y9U inquire,  and  no  further;  he  has  imbibed  a  reverence fi>r your 

•  Tnixton. 
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diaracter,  and  may  be  embarrassed  in  your  presence;  put  him  at^iease 
and  he  will  satisfy  you;  Doctor  Boilman,  equally  confidential,  better  in- 
formed on  the  subject,  and  more  intelligent,  will  hand  this  duplicate. 
''29th  July." 

The  day  after  my  arrival  at  this  city,  the  26th  of  November  last,  I 
received  another  letter  from  the  doctor,  of  which  the  following  is  a 
correct  copy. 

JVew  OrUanSi  M'ovembcr  25,  1806. 
«  Sir, 

*  Your  letter  of  the  'l6th  inst.  has  been  duly  received;  supposing 
that  you  will  be  much  engaged  this  morning,  I  defer  w^iiting  on  your 
excellency  till  you  will  be  pleased  to  inform  me  of  the  time  when  it 
will  be  convement  to  you  to  see  me. 

^'  I  remain  with  great  respect) 
"  Your  excellency's  most  obedient  servant, 

«  ERICK  BOLLMAN. 
**  Hia  excellency  Gen.  Wilkinson,  Fauxbourg.'* 

Marignyy  the  house  between  Madame  Trevigne  and' 

M.  Macarty, 

On  the  30th  of  the  same  month  I  waited  in  person  on  Doctor  £* 
Boilman,  when  he  informed  me  that  he  had  not  heani  from  Colonel  Burr 
since  his  arrival  here.     That  he  (the  said  Doctor  E.  Boilman)  had  sent 
despatches  to  Colonel  Burr  by  a  Lieutenant  Spence,  of  the  navy,  and 
that  he  had  been,  advised  of  Spencers  arrival  at  Nashville,  in  the  state 
of  Tennessee,  and  observed  that  Colonel  Burr  had  proceeded  too  far  to 
retreat^  that  he  (Colonel  Burr)  had  numerous  and  powerful  friends  in 
the  United  States,  who  stood  pledged  to  support  him  with  their  for- 
tunes, and  that  he  must  succeed.     That  he  (the  said  Doctor  E.  Boll- 
man)  had  written  to  Colonel  Burr  on  the  subject  of  provisions,  and  that 
he  expected  a  supply  would  be  sent  from  New-York,  and  also  from 
Norfolk,  where  Ccnonel  Burr  had  strong  connections.     I  did  not  see  or 
hear  from  the  doctor  again  until  the  5th  inst.  when  I  cailed  on  him  the 
second  time.     The  mail  having  arrived  the  day  before,  I  asked  him  whe* 
ther  he  had  received  any  intelligence  from  Colonel  Burr ;  he  informed 
me  that  he  had  seen  a  letter  from  Colonel  Burr  of  the  30th  Ociober,  in 
which  he  (Colonel  Burr)  gave  assurances  that  he  should  be  at  Natchez 
with  2,000  men  x>n  the  20th  December,  inst,  where  he  should  watt  un- 
til he  heard  from  this  place ;  that  he  would  be  followed  by  4,000  men 
more,  and  that  he,  (Colonel  Burr,)  if  he  had  chosen,  could  have  raised 
or  got  12,000  as  easily  as  6,000,  but  that  he  did  not  think  that  number 
necessary.     Confiding  fully  in  this  information,  I  became  indifferent 
about  further  disguise.     I  then  told  the  doctor  that  I  should  most  cer- 
tainly oppose  Colonel  Burr  if  he  came  this  way.     He  replied  that  they 
must  come  h^re  for  equipments  and  shipfiing^  and  observed  that  he  did  not 
know  what  had  passed  between  Colonel  Burr  and  myself,  obliqued  at  a 
sham  defence^  and  waived  the  subje<;t. 
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from  the  doctttneiitft  id  my  possession,  and  the  several  commttnic»* 
tions,  verbal  as  well  as  written,  from  the  said  Doctor  Erick  BoUmaiH 
on  this  subject*  I  feel  no  hesitation  in  declaring  under  the  solenm  obli- 
gation of  an  oath,  that  he  has  committed  misprision  of  treason  against 
the  goyemment  of  the  United  States. 

(Signed)  JAMES  WILKINSON. 

Signed  and  sworn  to  this  1 4th  day  of  December,  1806,  before  me,  one 
of  the  justices  of  the  peaqe  of  this  county. 

(Signed)  ^  J.  CARRICK. 

«»  •> 

'<  PMladel/i/daf  Julg  35,  18Q6* 

«  DbjlR  Sir, 

«  Mr.  Swartwout,  the  brother  of  Colonel  S.  of  New- York,  beiag  oa 
his  way  down  the  Mississippi,  and  presuming  that  he  may  pass  you  at 
some  post  on  the  river,  has  requested  of  me  a  letter  of  introductkxit 
which  i  give  with  pleasure,  as  he  is  a  most  amiable  young  man,  and 
highly  respectable  from  his  character  and  connections.  I  pray  you  to 
afford  him  any  friendly  offices  which  his  situation  may  lequivC)  anc^beg 
you  to  pardon  the  trouble  which  this  niay  give  you.  * 

"  With  entire  respect, 

«<  Your  friend  and  obedient  servant* 

«  A.  BURR. 
^His  excellency  Gen.  Wilkinsow." 


Message  from  the  President  of  the  United  States  to  the  Senate  and 

House  of  Representcttives. 

I  RECEIVED  from  Gen.  Wilkinson,  on  the  3Sd  bst.  his  aftdavlt, 
charging  Samuel  Swartwout,  Peter  V.  Ogden,  and  Jamea  Alexander^ 
with  the  crimes  descrit>ed  in  the  affidavit,  a  copy  of  ^hich  is  now  eoift* 
mtinicated  to  both  houses  of  congress. 

It  was  announced  to  me  at  the  same  time,  that  Swartwout  and  BolU 
man,  two  of  the  persons  apprehended  by  him,  were  arrived  in  this  city 
in  custody  each  of  a  military  officer.  I  immediately  delivered  to  the 
attorney  of  the  United  States,  in  this  district,  the  evidence  received 
against  them,  with  instructions  to  lay  the  same  before  the  judges,  and 
apply  for  their  process  to  bring  the  accused  to  justice,  and  I  put  into 
his  hands  orders  to  the  officers  having  them  in  custody,  to  deliver  theoD^ 
to  the  marshal  on  his  application. 

TH.  JEFFERSON* 
January  36,  ISOT.  I 
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WILKINSON'S  SECOND  AFFIDAVIT. 

I9  JAMES  WILKINSON,  brigadier-general  and  commander  in  chief 
of  the  army  df  the  United  States,  to  warrant  the  arrest  of  Samuel 
SwartwoQt}  James  Alexander,  Esq.  and  Peter  V.  Ogdcn,  on  a  tehai^e 
of  trcaaon,  misprision  of  treaeon^  or  such  other  offence  against  the  go-- 
yemmentand  laws  of  the  United  States,  as  the  following  facts  may  le^ 
gaily  charge  them  with,  on  the  honour  of  a  soldier,  and  oft  the  Holy 
'Eraogelists  of  Almighty  God,  do  declare  and  swear,  that  in  the  begin* 
ning  of  the  month  of  October  kst,  when  in  command  at  N^atchitociies, 
a  stranger  was  introduced  to  me  by  Colonel  Cushing,  by  the  nao%e  of 
Swartwouti  who  a  few  minutes  after  the  colonel  retired  from  the  room^ 
^ftt  imo  my  hand  a  letter  of  formal  introduction  from  colonel  Burr,  of 
which  the  foUowing  is  a  correct  copy : 

.,      .  « PhUadelphia^  25th  JWy,  IfiOft.      ^ 

^  DsAR  Sia, 

**  Mr.  Swartwout,  the  brother  of  Colonel  S.  of  New- York,  being  on 
his  way  down  the  Mississippi,  and  presuming  that  he  may  pass  you  at 
some  posft  eon  the  river,  has  requested  of  me  a  letter  of  introductioni 
which  1  give  with  pleasure,  as  he  is  a  most  amiable  young  man,  and 
highly  respected  from  his  character  and  connections.  I  pray  you  to  df^ 
ford  him  atiy  friendly  offices  which  his  situation  may  require,  and  beg 
you  to  pardon  the  trouble  which  this  may  give  you. 

"  With  entire  respect, 

**  Your  friend  and  obedient  servant,         -^ 
(Signed)  «  A.  BURR. 

**  His  excellency  General  Wilkinson.'* 

Together  with  a  packet  which  he  informed  me  he  was  charged  by 
the  same  person,  to  deliver  me  in  firivatcy  this  packet  contained  a  let- 
ter in  cypher  fronit  Colonel  Burr,  of  which  the  foilowinj?  is  aubatan' 
tially  as  fair  an  interpretation  as  /  have  heretofore  been  able  to  make, 
the  original  of  which  I  hold  in,  my  possession  : 

^I,  Aaron  Burr,  have  obtained  funds^and  have  actually  commenced 
the  enterprise.  Detachments  from  different  points  anduixler  different 
pretences,  will  rende^ous  on  the  Ohio,  1st  November.  Everything 
internal  and  external  favours  views;  protection  of  England  is  secured; 
T-   ■  ■  "■   is  going  to  Jamaica,  to  arratige  with  the  admiral  on  that  station ; 

it  will  meet  on  the  Mississippi— England Navy  of  the  United 

States  are  ready  to  join,  and  final  orders  are  given  to  my  friends  and 
followers ;  *it  will  be  a  host  of  choice  spirits.  Wilkinson  shall  be  se- 
cond to  Burr  only ;  Wilkinson  shall  dictate  the  rank  and  promotion  of 
his  officers.  Burr  will  proceed  westward  1st  August  never  to  return; 
with  him  go  his  daughter;  the  husband  will  follow  in  October,  with  a 
corps  of  worthies. 
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<<  Send  forthwith  an  intelligent  and  confidential  friend  with  whom 
Burr  may  confer;  he  shall  return  immediateiy  with  further  interesting 
details ;  this  is  essential  to  concert  and  harmony  of  movement ;  send  a 
list  of  all  persons  known  to  Wilkin^oTiy  west  of  the  mountainsi  who  may 
be  usefult  with  9  note  delineating  their  characters.  By  your  messen- 
ger send  me  four  or  five  of  the  commissions  of  your  dfiicersy  which 
yott  can  borrow  under  any  pretence  you  please ;  they  shall  be  returned 
faithfully.  Already  are  pi^ders  to  the  contractor  given  to  forward  Mx 
mouths*  provisions  to  points  Wilkinson  may  ntoie;  this  shall  not  be 
used  until  the  last  moment^  and  then  under  proper  injunctions;  the  pro- 
ject is  brought  to  the  point  so  long  desired ;  Burr  guaranties  the  re- 
ftjult  with  his  life  and  honour ;  with  the  tivesy  the  honour  and  fortunes 
of  huodredSf  the  best  blopd  of  our  country.  Burr's  plan  of  operations 
i^  to  move  down  rapidly  from  the  falls  on  the  Uth  Novembcri  with  the 
first  500  or  1,000  meut  in  light  boats  now  constructing  for  that  purpose, 
to  be  at  Natchez  between  the  5th  and  15th  of  December;  there  to 
meet  Wilkinson ;  there  to  determine  whether  it  will  be  expedient^  in 
the  first  instance,  to  seize  on^  or  pass  by,  Baton  Rouge :  on  receipt  of 
this,  send  an  answer ;  draw  on  Burr  for  all  expenses,  &c.  The  people 
of  the. country  to  which  we  are  gomg  are  prepared  to  receive  us;  their 
agents  now  with  Burr  say,  tliat  if  we  will  protect  their  religion,  and 
>yill  not  aubject  them  to  a  foreign  power,  that  in  three  weeks  all  will  be 
^ttled.  The  Gods  invite  to  glory  and  fortune;  it  remains  to  be  seen 
whether  we  deserve  the  boon ;  the  bearer  of  this  goes  express  to  you  ; 
he  will  hand  a  formal  letter  of  introduction  to  you  from  Burr ;  he  is  a 
man  of  inviolable  honour  arid  perfect  discretion;  formed. to  execute 
^atlier  tlian  to  project ;  capable  of  relating  facts  with  fidelity,  and  inca- 
pable of  relating  them  otherwise ;  he  is  thoroughly  informed  of  the 
plans  and  intentions  of  ,  and  will  disclose  to  you 

as  far  a%  you  inquire,  and  no  further;  he  has  imbibed  a  reverence  for 
your  character,  and  may  be  enibarrassed  in  your  presence     put  him  at 
case  and  he  will'  satisfy  you. 
«« 29  th  Julyr 

I  instantly  resolved  to  avail  myself  of  the  refefcnce  made  to  the 
bearer,  and  in  the  course  of  some  days  drew  from  him  (the  said  Swar^- 
■wout)  the  follovvinK.discIosure :  '*  That  he  had  been  despatched  by  Co- 
lonel Burr  from  Philadelphia,  had  passed  through  the  states  of  Ohio 
and  Kentucky,  and  proceeded  from  Louisville  for  St.  Louis,  where  he 
expected  to  find  me,  but  dibcovering  at  Kdskaskiai  that  I  had  descended 
the  river,  he  procured  a  skiff,  hired  hands,  and  followed  me  down  the 
Mississippi  to  Fort  Adams,  and  from  thence  set  out  for  Natchitoches, 
in  company  with  Captains  Sparks  and  Hooke,  under  the  pretence  of  a 
disposition  to  take  part  in  the  campaign  aguiinst  the  Spaniards,  then  de- 
X>ending.  That  Colonel  Burr  with  the  support  of  a  powerful  associa- 
tion, extending  from  New-York  to  New  Orleans,  was  levying  an  armed 
body  of  7,000  men  from  the  state  of  New-York  and  the  western  states 
and  territories,  with  a  view  to  carry  an  expedition  against  the  Mexican 
provinces,  and  that  500  men  under  Colonel  Swartwout  and  a  Colonel  or 
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Major  Tyler,  were  to  desceod  the  Alleghany,  for  whose  accommoclation 
light  boats  had  been  built,  and  were  ready.''  I  inquired  what  would  be 
their  course;  he  said,  **  This  territory  would  be  revolutionized,  where 
the  people  were  ready  to  join  them,  and  that  there  would  be  some  seiz^^ 
ing,  he  supposed,  at  New  Orleans ;  that  they  expected  to  be  ready  to 
embark  about  the  first  of  February,  and  intended  to  lafid  at  Vera  Cruz, 
suidto  march  from  thence  to  Mexico."  I  observed  thatjthere  were  se- 
veral millions  of  dollars  in  the  bank  of  this  place;  to  wM^  he  replfed, 
"  We  know  it  full  well  ;**  and  on  remarking  that  they  certainly  did  not 
mean  to  violate  private  property,  he  said  they  "  merely  meant  to  bor- 
row, and  would  return  it;  that  they  must  equip  themselves  in  New 
Orleans ;  that  they  expected  naval  protection  from  Great  Britain ;  that 
the  Capt.  ,  and  the  officers  of  our  navy,  were  so  disgusted  with 

the.  government  that  they  were  ready  to  join ;  that  similar  disgusts  pre* 
vsdled  throughout  the  western  country,  where  the  people  were  zealous 
in  fevour  of  the  enterprise,  and  that  pilot-boat  built  schooners  were 
contracted  for  along  our  southern  coast  for  their  service ;  that  he  had 
been  accompanied  from  the  falls  of  Ohio  to  Kaskask'ias,  and  from  thence 
to  Fort  Adams,  by  a  Mr.  Ogden,  who  had  proceeded  on  to  New  Orleans 
with  letters  from  Colonel  Burr  to  his  friends  there.'*  Swartwout  asked 
me  whether  I  had  heard  from  Doctor  Bolhnan  ;  and  on  my  answering 
in  the  negative,  he  expressed  great  surprise,  and  observed,  **  That  the 
doctor  and  a  Mr.  Alexander  had  left  Philadelphia  before  him,  with  des- 
paches  for  me,  and  that  they  were  to  proceed  by  sea  to  New  Orleans, 
where  he  said  they  must  have  arrived." 

Though  determined  to  deceive  him  if  possible,  I  could  not  refrain 
telling  Mr.  Swartwout  it  was  impossible  that  I  could  ever  dishonour  my 
commission  ;  and  I  believe  I  duped  him  by  my  admiration  of  the  plan, 
and  by  observing,  "  That  although  I  could  not  join  in  the  expedition,, 
the  engagements  which  the  Spaniards  had  prepared  for  me  in  my  front, 
might  prevent  my  opposing  it ;"  yet  1  did,  the  moment  I  had  decyphered 
the  letter,  put  it  into  the  hands  of  Colonel  Cushing,  my  adjutant  and  in- 
spector, making  the  declaration  that  I  should  oppose  the  lawless  enter- 
prise with  my  utmost  force.  Mr.  Swartwout  informed  me  he  was  un- 
der engagements  to  meet  Colonel  Burr  at  Nashville  the  20th  of  No- 
vember, and  requested  of  me  to  write  him,  which  I  declined;  and  on 
his  leaving  Natchitoches,  about  the  18th  of  October,  I  immediately  em- 
ployed Lieutenant  T.  A.  Smith  to  convey  the  information,  in  substance, 
to  the  president,  without  the  commitment  of  names ;  for,  Trom  the  ex- 
traordinary nature  of  the  project,  and  the  more  extraordinary  appeal  to 
mc,  I  could  not  but  doubt  its  reality,  notwithstanding  the  testimony  be- 
fore me,  and  I  did  not  attach  solid  belief  to  Mr.  Swartwout's  reports 
respecting  their  intentions  on  this  territory  and  city,  until  I  receivefd 
confirmatory  advice  from  St.  Louis. 

After  my  return  from  the  Sabine,  1\  crossed  the  country  to  Natche2j, 
and  oh  my  descent  of  the  Mississippi  from  that  place,  I  found  Swart- 
wout and  Peter  V.  Ogden  at  Fort  Adams ;  with  the  latter  I  held  no 
communication,  but  was  informed  by  Swartwout,  that  he  (Ogden)  had 
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returned  so  far  frofn  New  Orleans^  on  his  route  to  Tennessee^  but  had 
been  so  much  alarmed  by  certain  reports  in  circulation  that  he  was 
afraid  to  proceed.  I  inquired  whether  he  bore  letters  with  him  from 
New  Orleam,  and  was  informed  by  Swartwout  that  he  did  not,  but  that 
a  Mr.  Spence  had  been  sent  from  New  Orleans  through  th^  countiy  to 
Nashville,  with  fetters  for  Cotonel  Burr. 

I  reached  t^  city  the  25th  ultimo,  and  on  the  next  morning  James 
Alexander,  v^.  visited  me  :  he  inquired  of  me  aside  whether  1  had 
seen  Doctor  BoUman,  and  on  my  answering  in  the  negative,  he  asked 
me  whether  1  would  suffer  him  to  c()nduct  fiollman  to  me,  which  I  re* 
fussed.  He  appeared  desirous  to  communicate  something,  bnt  I  felt  no 
inclination  to  inculpate  this  young  man,  and  he  left  me.  A  &w  days 
after  he  paid  me  a  second  visit,  and  seemed  desirous  to  communicate^ 
which  I  avoided  until  he  had  risen  to  take  leave ;  I  then  raised  my  fin- 
ger, and  observed,  *'  Take  care,  you  are  playing  a  dangerous  game.* 
He  answered,  "  It  will  succeed.**  I  again  observed,  **  Take  care  ;"• 
and  he  replied  with  a  strong  afRrmatiori,  ^*  Burr  will  be  here  by  the  be- 
ginning of  next  month.*'  In  addition  to  these  corroborating  circum- 
stances against  Alexander,  I  beg  leave  to  refer  to  the  accompanying 
documents,  A.  B.  From  all  which  I  feel  no  hesitation  in  declaring,  un- 
der the  solemn  obligation  of  an  oath,  that  I  do  believe  the  said  Swart- 
wout, Alexander,  and  Ogden,  have  been  parties  to,  and  have  been  com 
cemed  in,  the  insurrection  formed,  or  forming,  in  the  states  and  territo- 
ries on  the  Ohio  and  Mississippi  rivers,  against  the  laws  and  constitution 
of  the  United  States. 

(Signed)  ,     JAMES  WILKINSON. 

Sworn  to,  and  subscribed  before  me,  this  36th  day  of  December,  in 
the  year  of  our  Lord,  1806, 

(Signed)  GEORGE  POLLOCK, , 

.  Justice  of  the  Peace^  for  the 

county  of  Orl^muk. 


ne  following  arc  the  defiositiont  made  in  often  court  and  alluded  to  is 
the  foregoing  etatement : 

THE  DEPOSITION  OF  WILLIAM  EATON,  ESQ. 

Early  last  winter  Col.  Aaron  Burr,  late  Vice-President  <^  the  United 
States,  signified  to  me,  at'this  place,  that,  under  the  authority  of  the 
general  government,  he  was  organizing,  a  secret  expedition  against  the 
Spanish  provinces  on  our  south  western  borders,  which'  expedition  he 
was  to  lead,  and  in  which  he  was  authorized  to  invite  me  to  take  the 
command  of  a  division.  1  had  never  before  been  made  personally  ac^ 
quainted  with  CoL  Burr ;  and,  having  for  many  years  been  employed  In 
foreign  service,  I  knew  but  little  about  the  estimation  this  geotldoan' 
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how  held  in  the  opinion  of  his  countrymen  and  his  government;  the 
rank  and  confidence  by  which  he  had  so  lately  been  distinguished,  left 
me  no  right  to.  suspect  his  patriotism.     I  knew  him  a  soldier.  ^In  case 
of  a  war  with  the  Spanish  nation,  which,  from  the  tenor  of  the  presi- 
dent's message  to  both  houses  of  congress,  seemed  probable,  I  should 
have  thought  it  my  duty  to  obey  so  honourable  a  call  of  my  country; 
and,  under  that  impression,  I  did  engage  to  embark  in  the  enpedition. 
I  had  frequent  interviews  with  Col.  Burr  in  this  city,  and,  for  a  consi- 
derable time,  his  object  seemed  to  be  to  instruct  me  by  maps,  and  other 
information,  the  feasibility  of  penetrating  to  Mexico ;  always  carrying 
forward  the  idea  that  the  measure  was  authorized  by  government.    At 
length,  some  time  in  February,  he  began  by  degrees  to  unveil  himself. 
He  reproached  the  government  with  want  of  character,  want  of  grati- 
tude, and  want  of  Justice.     He  seen^ed  desirous  of  irritating  resentment 
in  my  breast,  by  dilating  on  certain  injuries  he  felt  L  had  suffered  from 
reflections  made  on  the  floor  of  the  house  of  representatives  concern- 
ing my  operations  in  Barbary,  and  from  the  delays  of  government  in 
adjusting  my  claims  for  disbursements  on  that  coast  during  niy  consu- 
lar agency  at  Tunis;  and  he  said  he  would  point  me  to  an  honourable 
mode  of  indemnity.     I  now  began  to  entertain  a  suspicion  that  Mr. 
Burr  was  projecting  an  unauthorized  military  expedition,  which,  to  me, 
was  enveloped  in  mystery ;  and,  desirous  to  draw  an  explanation  from 
him,  I  suffered  him  to  suppose  me  resigned  to  his  counsel.    He  now 
laid  open  his  project  of  revolutionizing  the  western  country;  separating 
it  from  the  union ;  establishing  a  monarchy  there,  of  which  he  was  to 
be  the  sovereign,  and  New  Orleans  to  be  his  capital;  organizing  a 
force  on  the  waters  of  the  Mississippi,  «nd  extending  conquest  to  Mex- 
ico.    I  suggested  a  number  of  impediments' to  his  scheme  ;  such  as  the. 
republican  habits  of  the  citizens  of  that  country,  and  their  affection  to- 
wards our  present  administration  of  government;  the  want  of  funds; 
%he  resistance  he^  would  meet  from  the  regular  army  of  the  United 
States  on  those  frontiers ;  and  the  opposition  of  Miranda,  in  case  he 
should  succeed  to  republicanize  the  Mexicans.  ^  /^ 

Mr.  Burr  found  no  difficulty  in  removing  these  obstacles ;  he  said  he 
had,  the  preceding  season,  made  a  tour  through  that  country,  and  had 
secured  the  attachment  of  the  principal  citizens  of  Kentucky,  Ten- 
nessee, and  Liouisiana,  to  his  person  and,  his  measures ;  declared  he  had 
inexhaustible  resources  to  funds;  assured  me  the  regular  army  would 
act  with  him,  and  would  be  reinforced  by  ten  or  twelve  thousand  men 
from  the  above-mentioned  states  and  territory,  and  from  other  parts  of 
the  union ;  said  he  had  powerful  agents  in  the  Spanish  territory;  and, 
as  for  Mimnda,  said  Mr.  Burr,  we  must  hang  Miranda.  He  now  pro- 
posed to  give  me  the  second  command  in  his  army.  I  asked  him  who 
should  have  the  chief  command  ?  He  said,  General  WUkinaon,  I  ob- 
served it  was  singular  that  he  should  count  on  General  Wilkinson ;  the 
elevated  rank  and  high  trust  he  now  held  as  commander  in  chief  of 
#ur  army  and  governor  of  a  province,  he  would  hardly  put  at  hazaitl 

Vol.  IV.  ^      3G 
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for  aoy  precarious  prospects  of  aggrandizement.    Mr.  Burr  said/  Ge* 
neral  Wilkinson^. balanced  in.  the  confidence  of  government,  was  dpubt- 
fbl  of  retaining  much  longer  the  consideration  he  now  enjoyed,  and 
was,  consequently^  prepared  to  secure  to  himself  a  permanency.     1 
asked  Mr,  Burr  if  he  knew  General  Wilkinson  ?     He  answered  yeSf 
and  echoed  the  question.    I  said  I  knew  him  well.     ^  What  do  you 
know  of  him  V*  said  Mr.  Burr.     I  know,  I  replied,  that  (xeneral  Wli- 
kinscNi  will  act  as  Ueutenant  to  no  man  in  existence.    ^' You  are  in  an 
error,**  said  Mr.  Burr;  "  Wilkinson  vdll  act  aa  lieutenant  to  me  J*    From 
the  tenor  of  repeated  conversations  with  Mr.  Burr,  I  was  induced  to 
believe  the  plan  of  separating  the  union,  wluch  he  had  contemplated^ 
had  been  communicated  to,  and  approved  of  by.  General  Wilkinson ; 
(though  I  now  suspect  it  an  artful  argument <>f  seduction ;)  and  he 
often  expressed  a  full  confidence  that  the  general's  influence,  the  offer 
of  double  pay  and  double  rations,  the  prosppct  of  plunder,  and  the 
ambiuon  of  achievement,  would  draw  the  army  into  his  measures. 
Mr.  Burr  talked  of  the  establishment  of  an  independent  government 
west  of  the  Alleghany  as  a  matter  of  inherent  constitutional  right  of 
the  people,  a  change  which  would  eventually  take  place,  and  for  the 
operation  of  which  the  present  crisis  was  peculiarly  favourable.    There 
was,  said  he,  no  energy  in  the  government  to  be  dreaded,  and  the  di- 
visions of  political  opinions  throughout  the  union  was  a  circumstance 
of  which  we  should  profit.    There  were  very  many  enterprising  men 
among  us,  who  aspired  to  something  beyond  the  dull  pursuits  of  cIyU 
life,  and  who  would  volunteer  in  this  enterprise,  and  the  vast  territory- 
belonging  tO'  the  United  States,  which  offered  to  adventurers,  and  the 
mines  of  Mexico,  would  bring  strength  to  his  standard  from  all  quar- 
ters.   I  listened  to  the  exposition  of  Colonel  Burr's  yiews  with  seem- 
ing acquiescence.     Every  interview  convinced  me  more  and  more  that 
he  had  organized  a  deep  laid  plot  of  treason  in  the  west,  in  the  accom- 
plishment of  which  he  felt  fully  confident.    Till,  at  length,  I  discovered 
that  his  ambition  was  not  bounded  by  the  waters  of  the  Misdssippi  and 
Mexico,  but  that  he  meditated  overthrowing  the  present  government  of 
our  countxy.     He  said,  if  he  could  gain  over  the  marine  corps,  and  se- 
cure the  naval  commanders,  Truxton,  Preble,  Decatur,  and  others,  he 
Vfould,  turn  congress  neck  and  heels  out  of  doors^  assassinate  the  firesi-- 
dent  J  seize  on  the  treasury  and  the  navyj  and  declare  himself  the  firotec^ 
tor  qf  an  energetic  government.     The  honourable  trust  of  corrupting 
the  marine  corps,  and  of  sounding  Commodore  Preble  and  Captain  De- 
catur, Colonel  Burr  proposed  confiding  to  me.    Shocked  at  this  propo- 
sition, I  dropped  the  mask,  and  exclaimed  agsdnst  his  views.    He 
talked  of  the  degraded  situation  of  our  country,  and  the  necessity  of  a 
blow  by  which  its  energy  and  its  dignity  should  be  restored.;  said,  if 
that  blow  could  be  struck  here  at  this  time,  he  was  confident  of  the 
support  of  the  best  blood  of  America.    I  told  Colonel  Burr  he;deceived 
himself  in  presuming  that  he,  or  any  other  nuin,  could  excite  a  party 
in  this  .country  wha  would  countenance  him  in  such  a  plot  of  despera- 
tion, murder  and  treason.    He  replied,  that  he,  perhaps,  knew  better 
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the  d^>ositions  bf.the  influential  citizens  of  this  country  than  I  did. 
I  told  hioEi  one  solitary  word  would  destroy  him.  He  asked  what 
word?  I  answered,  Uaurfier  !  He. smiled  at  my  hesitation,  and  quo- 
ted some  great  examples  in  his  favour.  I  observed  to  him,  that  I  had 
lately  travelled  from  one  extreme  of  the  union  to  the  other ;  and  though 
I  found  a  diversity  of  political  opinion  among  the  people,  they  appeared 
united  at  the  most  distant  aspect  of  national  danger.  That,  for  the 
section  of  the  union  to  which  I  belonged,  I  would  vouch,  that  should  he 
succeed  in  the  first  instance  here,  he  would  within  six  weeks  afterwards 
have  his  throat  cut  by  Yankee  militia. 

Though  wild  and  extravagant  Mr.  Burr's  last  project,  and  though 
fraught  with  premeditated  slaughter,  I  felt  very  easy  on  the  subject, 
because  its  defeat  be  had  deposited  in  my  own  hands.   I  did  not  feel  so 
secure  concerning  that  of  disjointing  the  union.    But  the  very  inte- 
resUng  and  embarrassing  situation  in  which  his  communications  placed 
me,  left  me,  I  confess,  at  a  stand  to  know  how  to  conduct  myself  with 
propriety.     He  had  committed  no  overt  act  of  aggression  against  law. 
I  could  draw  nothing  from  him  in  writing,  nor  could  I  learn  that  he  had 
exposed  his  plans  to  any  person  near  me,  by  whom  my  testimony  could 
be  supported.     He  had  mentioned  to  me  no  persons  who  were  princi- 
pally and  decidedly  engaged  with  him,  except  General  Wilkinson,  a 
Mr.  Alston,  who  I  found  was  his  son-in-law,  and  a  Mr.  Ephraim  Kibby, 
late  a  captain  of  rangers  in  General  Wayne's  army.    Satisfied  that  Mr. 
Burr  was  resolute  in  pushing  his  project  of  rebellion  in  the  west  of  the 
Alleghany,  and  apprehensive  that  it  was  too  well  and  too  extensively 
organized  to  be  easily  suppressed ;  though  I  dreaded  the  weight  of 
his  character  when  laid  in  the  balance  against  my  solitary  assertion,  I 
brought  myself  to  the  resolution  to  endeavour  to  defeat  it  by  getting  him 
removed  from  among  us,  or  to  expose  myself  to  all  consequences  by  a 
disclosure  of  his  intentions.    Accordingly,  I  waited  on  the  President  of 
the  United  States ;  and  after  some  desultory  conversation,  in  which  I 
aimed  to  draw  his  view  to  the  westward,  I  used  the  freedom  to  say  to 
the  president  I  thought  Mr.  Burr  should  be  sent  out  of  this  country, 
and  gave  for  reason  that  I  believed  him  dangerous  in  it.    The  presi- 
dent asked  where  he  should  be  sent  ?    I  mentioned  London  and  Cadiz. 
The  president  thought  the  trust  too  important,  and  seemed  to  entertain 
a  doubt  of  Mr.  Burr's  integrity.    1  intimated  that  no  one,  perhaps,  had 
stronger  grounds  to  mistrust  Mr.  Burr's  moral  integrity  than  myself; . 
yet,  I  believed,  ambition  so  much  predominated  over  him,  that  when 
placed  on  an  eminence,  and  put  on  his  honour,  respect  to  him  A  If 
lyould  insure  his  fidelity:   his  talents  were  unquestionable.     I  per- 
ceived the  subject  was  disagreeable  to  the  president;  and  to  give  it  the 
shortest  course  to  the  point,  declared  my  concern  that  if  Mr.  Burr 
were  not  in  8ome  way  diafioaed  qfj  we  should^  within  eighteen  months^  have 
an  insurrection^  if  not  a  revolution^  on  the  waters  of  the  Mtasiasi/ifii.  I 
The  president  answered,  that  he  had  too  much  confidence  in  the  informal 
tionijhe   integrity^  and  the  attachment  to  the  union^  of  the  citizens  of 
that  country,  to  admit  an  ofifirchension  of  the  kind.    I  am  happy  that  , 
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•TenU  prove  this  cooftdence  well  placed.  An  no  iaterrogatoritft  te- 
lowed  my  expressioD  of  alarm,  I  thought  silence  on  the  subject,  at  that 
time  and  place*  became  me.  But  1  detailed,  aliout  the  same  time,  the 
whole  projects  of  Mr.  Burr  to  certain  members  of  congress.  Thejr 
believed  Colonel  Burr  capable  of  any  thing,  and  agreed  that  thefeUami 
wkght  to  be  hanged ;  but  thought  his  projects  too  chimerical  and  his 
circumstances  too  desperate,  to  give  the  subject  the  merit  of  seiious 
eonsideration.  The  total  security  of  feelbg  in  those  to  whom  1  had 
rung  the  tocsin,  induced  me  to  suspect  my  own  apiH*ehensiona  unseat 
sonable,  or  at  least  too  deeply  admitted ;  and,  of  course,  I  grew  indifr 
ferent  about  the  subject. 

Mr.  Burr's  visits  to  me  became  less  frequent,  and  his  conversatioa 
less  familiar.  He  appeared  to  have  abandoned  the  idea  of  a  general 
revolution,  but  seemed  determbed  on  that  of  the  Mississippi ;  and,  al* 
though  I  could  perceive  symptoms  of  distrust  in  him  towards  me,  he 
manifested  great  solicitude  to  engage  me  with  him  in  the  enterpriae. 
Weary  of  his  importunity,  and  at  once  to  convince  him  of  my  serious 
attachments,  I  gave  the  following  toast  to  the  public :  The  United 
States— Palsy  to  the  brain  that  should  plot  to  dismember,  and  lepro^ 
to  the  hand  that  will  not  draw  to  defend,  our  union  I 

I  doubt  whether  the  sentiment  was  better  understood  by  any  of  my 
acquaintance  than  Colonel  Burr.  Our  intercourse  ended  here;  we 
met  but  seldom  afterwards.  I  returned  to  my  farm  in  Massachusetts, 
and  thought  no  more  of  Mr.  Burr,  nor  his  empire,  till  some  time  late 
in  September  or  beginning  of  October,  when  a  letter  from  Morris  Bel* 
knapi  of  Marietta,  to  Timothy  £.  Danielson,  fell  into  my  hands  at  Brim- 
field,  which  satisfied  me  that  Mr.  Burr  had  actually  commenced  his 
preparatory  operations  on  the  Ohio.  I  now  spoke  publicly  f  the  bet; 
transmitted  a  copy  of  the  letter  from  Belknap  to  the  department  c^ 
state,  and  about  the  same  time  forwarded,  through  the  hands  of  the 
postmaster-general,  to  the  President  of  the  United  States,  a  statement 
in  substance  of  what  is  here  above  detailed  concerning  the  Mississippi 
conspiracy  of  the  said  Colonel  Aaron  Burr,  which  is  said  to  have  *ieett 
the  first  formal  intelligence  received  by  the  executive  on  thcsubject  of 
the  conspirator  being  in  motion.  >     ^ 

I  know  not  whether  my  country  will  allow  me  the  merit  of  correct- 
ness of  conduct  in  this  affair.  The  novelty  of  the  duty  might,  perhaps^ 
have  embarrassed  stronger  minds  than  mme.  The  uprightness  of  my 
intentions,  I  hope,  will  not  be  questioned. 

^he  interviews  between  Colonel  Burr  and  myself,  from  which  the  hrt^ 
going  statement  has  resulted,  were  chiefly  in  this  city,  in  the  naonths  of 
February  and  March,  last  year. 

WILLIAM  EATON. 

tVaBhington  CityjJan.26^  ISOT. 

Sworn  to  in  open  court,  this  26th  day  of  January,  1807,. 

WILLIAM  BRENT,  ClerK 
i 
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DEPOSITION  .OF  JAMES  L- DONALDSON. 

Ih  open  court  personallf  appears  James  Lowry  Donaldson,  who^ 
being  duly  sworn,  deposeth  and  saith,  that  he  was  in  the  city  of  New 
Orleans^  in  the  Orleans  territory,  and  the  environs  of  said  city,  from  the 
15th  day  of  October  to  the  10th  day  of  December,  1806;  that  during 
the  latter  part  of  this  time  he  was  frequently  in  the  company  of  Gene- 
ral James  Wilkinson,  and  visited  the  general  the  day  after  his  arrival 
at  New  Orleans.  On  this  occasion,  this  deponent  received  in  confi* 
dence  from  Genc4;^l  Wilkinson  information  to  the  following  purport; 
that  the  general  had  undoubted  and  indisputable  evidence  of  a  trea*^ 
sonable  design  formed  by  Aaron  Burr  and  others  to  dismember  the 
union,  by  a  separation  of  the  western  states  and  territories  from  the 
Atlantic  states ;  that  New  Orleans  was  in  immediate  danger,  and  that 
he  had  concluded  a  hasty  compromise  with  the  Spaniards,  so  as  to  be 
able  to  withdraw  his  troops  instantly  to  this  the  immediate  object  of 
attack  and  great  vulnerable  point ;  that  he  had  received  a  letter  from 
Burr  holding  forth  great'  Inducements  to  him  to  become  a  party,  of 
which  he  showed  me  the  original  in  cypher,  and  another  written  paper 
purporting  to  be  a  decyphered  copy  of  the  letter.  He  expressed  great 
indignation  at  the  plot,  and  surprise  that  one  so  well  acquainted  with 
him  as  Burr  should  dare  to  make  to  him  so  degrading  a  proposal,  and 
declared  his  determination  of  defeating  the  enterprise,  or  perishing  in 
the  attempt  He  observed,  in  addition,  that  there  were  many  agents  of 
Mr.  Burr  then  in  the  town,  who  had  already  been  assiduous  in  their  vi- 
sits, and  towards  whom  he  was  determined  to  act  with  cautious  ambi- 
guity, so  as  at  the  same  time  to  become  possessed  of  the  whole  extent 
of  the  plan,  the  persons  engaged,  and  the  time  of  its  execution,  and 
also  to  prevent  any  attempt  on  his  person,  of  which  he  declared  he  had 
serious  apprehensions.  Of  the  number  of  these  agents  he  was  not 
aware,  but  mentioned  the  names  of  two  of  whom  lie  was  certain^. 
Messt^.  Bollman  and  Alexander.  From  time  to  time,  as  this  deponent 
had  interviews  with  General  Wilkinson,  he  informed  this  deponent 
that  he  had  received  additional  information  respecting  the  movements 
and  designs  of  Burr  by  means  of  these  agents,  of  whom  he  considered 
Bollman  as  the  principal.  In  the  course  of  these  transactions,  this  de- 
ponent was  employed  by  General  Wilkinson  in  the  copying  of  certain 
papers  and  documents,  and  preparing  certain  despatches  for  the  general 
government,  which  the  general  intended  to  forward  by  the  brig  Thetis. 
While  thus  employed  at  the  general's  lodgings,  this  deponent  has  re- 
marked, upon  two  different  occasions,  a  person  knock  for  admittance  at 
a  door  with  a  window  in  it  opposite  the  table  where  this  deponent  was 
sitting,  who,  this  deponent  was  informed  by  General  Wilkinson,  was 
Doctor  BoUman.  Upon  these  occasions  the  genei*al  has  suddenly  risen 
from  his  seat,  and  accompanied  this  person  in  a  number  of  turns  up. 
and  down  a  balcony  in  the  front  of  the  house,  apparently  engaged  in 
deep  conversation.    Upon  the  latter  of  these  occasions  the  general,  on. 
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his  return  into  the  chamber,  sud  to  this  deponent,  '*That  is  Doctor  BoU- 
man ;  his  infieituation  is  truly  extraordinary ;  he  persists  in  his  belief 
that  I  am  with  Burr,  and  has  this  moment  shown  me  a  letter  £rom  the 
latter,  in  which  he  says  that  he  is  to  be  at  Natchez  on  the  39th  Decem- 
ber with  2,000  men,  that  4fiOO  will  follow  in  the  course  of  a  few  days, 
and  that  he  could,  with  the  same  ease,  have  procured  double  that  num- 
ber." General  Wilkinson  then  observed,  that  he  had  obtained  all  the 
information  he  wanted,  and  that  the  affair  would  not  be  kept  mvich 
longer  a  secret  from  the  public. 

When  this  deponent  left  the  city  of  New  Orleans,  the  inhabitants  of 
that  city  were  in  a  state  of  great  alarm,  and  apprehended  a  serious  at- 
tack from  Mr.  Burr  and  his  confederates ;  this  deponent  understood 
that  mercantile  business  was  much  embarrassed,  and  great  fears  were 
entertained  of  considerable  commercial  feilures  in  consequence  of.  the 
embargo  which  had  been  imposed ;  that  General  Wilkinson  was  taking 
strong  measures  of  defence,  and  that  400  persons  were  then  actually 
engaged  in  the  fortificadons  of  the  city. 

And  further  tlus  deponent  saith  not. 

JAMES  L.  DONALDSON. 
Sworn  to  in  open  court.* 

WILLIAM  BRENT,  Clerk- 

January  26,  1807. 


DEPOSITION  OF  LIEUTENANT  W.  WILS  ON. 

I  left  New  Orleans  on  my  way  to  this  city  on  the  15th  of  December 
last ;  a],  that  time,  and  for  some  time  preceding,  the  strong^t  appre- 
hensions and  belief  universally  prevailed  among  the  inhabitants  of  that 
city,  that  Aaron  Burr  and  his  confederates  had  prepared  an  armed  forcey 
and  were  advancing  to  attack  and  plunder  the  city ;  in  consequence  of 
which  the  greatest  alarms  prevailed,  a  general  stagnation  of  business 
ensued,  and  the  danger  was  credited  there  as  a  matter  of  public  noto- 
riety ;  that  Brigadier  General  Wilkinson,  with  the  army  of  the  United 
States,  was  at  New  Orleans,  occupied  in  the  most  active  military  prepa- 
rations for  the  defence  of  the  place  ;  repairing  the  forts,  mounting  can- 
non, collecting  ammunition,  ^c.  All  under  the  firm  persuasion  and  be- 
lief that  such  an  attack  was  meditated,  and  about  very  speedily  to  take 
place,  by  the  said  Burr ;  this  deponent  knows  that  the  general  was  de- 
cidedly of  opinion,  from  the  most  satisfactory  information,  that  the' said 
Burr  and  his  confederates  were  advancing  with  an  armed  force  against 
this  place. 

And  farther  this  deponent  ^ailh  not. 

(Signed)  WILLIAM  WILSON. 

Sworn  to  in  open  court,  this  27th  day  of  January,  1S07. 

WILLIAM  BRENT,  Clerk. 

The  deposition  of  Ensign  W.  C*  Mead  is  precisely  similar  to  that 
of  Lieut.  Wilson,  except  that  the  former  states  that  he  left  New  Or- 
leans on  the  19th  of  December. 
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Note  (B.) 

Opinion  on  the  motion  to  introduce  certain  evidence  in  tlie  trial  of 
Aaron  Burr ^  for  treason^  pronounced  Monday ^  August  31. 


The  question  now  to  be  decided  has  been  argued  in  a  manner  wortI\y 
of  its  importance,  and  with  an  earnestness  evincing  the  strong  cQnvic-> 
tion  felt  by  the  counsel  on  each  side  that  the  law  is  with  them. 

A  degree  of  eloquence  seldom  displayed  on  any  occasion  has  em- 
bellished a  solidity  of  argument,  and  a  depth  of  research,  by  which  the 
court  has  been  greatly  aided  in  forming  the  opinion  it  is  about  to  de- 
liver. 

The  testimony  adduced  on  the  part  of  the  United  States,  to  prove 
the  overt  act  laid  in  the  indictment,  having  shown,  and  the  attorney  for 
the  United  States  having  admitted,  that  the  prisoner  was  not  present 
when  the  act,  whatever  may  be  its  character,  was  committed,  and  there 
being  no  reason  to  doubt  but  that  he  was  at  a  great  distance  and  in  a  differ- 
ent state,  it  is  objected  to  the  testimony  offered  on  the  part  of  the  United 
States  to  connect  him  with  those  who  committed  the  overt  act,  that 
such  testimony  is  totally  irrelevant,  and  must,  therefore,  be  rejected. 

The  arguments  in  support  of  this  motion  respect  in  part  the  merits 
of  the  case  as  it  may  be  supposed  to  stand  independent  of  the  plead- 
•ings,  and  in  part  as  exhibited  by  the  pleadings. 

On  the  first  division  of  the  subject  two  points  are  made. 
1st.  That  conformably  to  the  constitution  of  the  United  States,  no 
man  can  be  convicted  of  treason  who  was  not  present  when  the  war 
was  levied. 

2d.  That  if  this  construction  be  erroneous,  no  testimony  can  be  re- 
ceived to  charge  one  man  with  the  overt  acts  of  others,  until  those 
overt  actsy  as  liud  in  the  indictment,  be  proved  to  the  satisfaction  of  the 
court 

The  question  which  arises  on  the  construction  of  the  constitution)  in 
every  point  of  view  in  which  it  can  be  contemplated,  is  of  infinite  mo- 
ment to  the  people  of  this  country  and  to  their  government,  and  re- 
quires the  most  temperate  and  the  most  deliberate  consideration.^ 

"  Treason  against  the  United  States  shall  consist  only  in  levying 
war  against  them." 

What  is  the  natural  import  of  the  words  "levying  war  ?*'    And  who 
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may  be  said  to  levy  it  ?    Had  their  first  application  to  treason  beea 
made  by  our  constitution,  they  would  certainly  have  admitted  of  some 
latitude  of  construction.     Taken  most  literally,  they  are,  perhaps,  of  the 
same  import  with  the  words  raising  or  creating  war,  but  as  those  who 
join  after  the  commencement  are  equally  the  object  of  punishment, 
there  would  probably  be  a  general  admission,  that  the  term  also  com- 
prehended making  war,  or  carrying  on  war.      In   the  construc|:icln 
which  courts  would  be  required  to  give  these  words,  it  is  not  improba- 
ble that  those  who  should  raise,  create,  make,  or  carry  on  war,  might 
be  comprehended.    The  various  acts  which  would  be  considered  as 
coming  within  the  tenp,  would  be  settled^by  a  course  of  decisions,  and 
it  would  be  affirming  boldly,  to  say  that  those  only  who  actually  con^- 
tuted  a  portion  of  the  military  force  appearing  in  arms  cmild  be  consi- 
dered as  levying  war.     There  is  no  difficulty  in  affirming  that  tliere 
must  be  a  war,  or  the  crime  of  levying  it  cannot  exist ;  but  there  would 
-often  be  considerable  difficulty  in  affirming  that  a  particular  act  did  or 
did  not  involve  the  person  committing  it  in  the  guilt,  and  in  the  £iict  of 
levying  war.    If,  for  example,  an  army  should  be  actually  raised  Ibr 
the  avowed  purpose  of  carrying  on  open  war  agsdnst  the  United  States 
and  subverting  their  government,  the  point  must  be  weighed  vevy  deli- 
berately, before  a  judge  would  venture  to  decide  that  an  ov^'t  act  of 
levying  war  had  not,  been  committed  by  a  commissary  of  parchases, 
who  never  saw  the  army,  but  who,  knowing  its  object,  and  ieagaing 
himself  with  the  rebels,  supplied  that  army  with  provisions,  or  by  a  re- 
cruiting officer  holding  a  commission  in  the  rebel  service,  who,  ^ough 
never  in  camp,  executed  the  particular  duty  assigned  to  him. 

But  the  term  is  not  for  the  first  time  applied  to  treason  by  the  consti^ 
tution  of  the  United  States.  It  is  a  technical  term.  It  is  used  ib  a 
very  old  statute  of  that  country,  whose  language  is  our  language,  aod 
whose  laws  form  the  substratum  of  our  laws.  It  is  scarcely  conceiva- 
ble that  the  term  was  not  employed  by  the  framers  of  our  constitaik^n 
In  the  sense  which  had  been  affixed  to  it  by  those  from  whom  we  bor- 
rowed it.  So  far  as  the  meaning  of  any  terms,  particularly  terms  of 
art,  is  completely  ascertained,  those  by  whom  they  are  emplc^ed  nmst 
be  considered  as  employing  them  in  that  ascertained  meaning,  unless 
the  contrary  be  proved  by  the  context.  It  is,  therefore^  reasonable  to 
suppose,  unless  it  be  incompatible  with  other  expressions  of  the  con- 
stitution, that  the  term  ^^  levying  war,"  is  used  in  that  instrutifient  in' the 
same  sense  in  which  it  was  understood  in  England,  and  in  this  country, 
to  have  been  used  in  the  statute  of  the  25th  of  KdiVard  IlL  from  which 
it  was  borrowed. 

It  is  said  that  this  meaning  is -to  be  collected  only  from  adjudged 
cases.  But  this  position  cannot  be  conceded  to  the  extent  in  which  It 
is  laid  down*  The  superior  authority  of  adjudged  cases' will  never  be 
contjro verted.  But  those  celebrated  elementary  writers  who  have  stated 
the  principles  of  the  law,  whose  statements  have  received  the  common 
approbation  of  legal  men,  are  not  to  be  disregarded.  Principles  laid 
down  b^  such  writers  as  Coke,  Hale,  Fosteri  and  Blackstone,  are  not 
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lightly  to  foe  rtjected.  Theae  books  are  in  the  hantl9  of  eveiy  student. 
Liegal  opinions  are  formed  upon  them^  and  those  opinions  are  afterwards 
carried 'to  the  bar,  the  bench,  and  the  legislature.  In  the  exposition  of 
t«rmsi  therefore,  used  in  instruments  of  the  pi^sent  day,  the  definitions 
and  the  dicta  of  those  authors,  if  not  contradicted  by  adjudications,  and 
if  compatible  with  the  werds  of  the  statute,  are  entitled  to  respect.  It 
is  to  be  regretted  that  they  do  not  shed  as  much  light  on  this  part  of  the 
subject  as  is  to  be  wished. 

'  Coke  does  not  give  a  complete  definition  of  the  tenii)  but  puts  cases 
which  amount  to  levying  war.  ^<  An  actual  rebellion  or  insurrection,'' 
he  says,  **  is  a  levying  of  war."  In  whom  ?  Coke  does  i^ot  say  whe« 
ther  in  those  ohly  who  appear  in  arms,  or  in  ail  those  who  take  part  in 
tbe  rebellion  or  insurrection  by  real  open  deed. 

Hale,  in  treating  on  the  same  subjecti  puts  many  cases  which  sh^ili 
constitute  a  levying  of  war,  without  which  no  act  can  amount  to  treason, 
but  he  does  not  particularize  the  parts  to  be  performed  by  the  different 
persons  concerned  in  that  war,  which  shall  be  sufficient  to  fix  on  each 
the  guilt  of  levying  it. 

Foster  says,  '^  The  joining  with  rebels  in  an  act  of 'refa^ellion,  or  with 
enemies  In  acts  of  hostility,  will  make  a  man  a  traitor."  ^'  Furnishing 
rebels  or  enemies  with  money,  arms,  ammunition,  or  othe^  necessaries, 
-mill  fififna  facie  make  a  man  a  traitor." 

Foster  does  not  say  that  he  would  be  a  traitor  under  the  words  of 
tiie  statute,  independent  of  the  legal  rule  which  attaches  the  guilt  of 
the  principal  to  an  accessary,  nor  that  his  treason  is  occasioned  by  that 
niie.  In  England,' this  diacriminatioa  need  not  be,  made  except  for  the 
purpose  of  framing  the  indictment,  and,  therefore,  in  the  English  books 
we  do  not  perceive  any  effort  to  make  It.  Thus,  surrendering  a  castle 
to  rebels,  being  in  confederacy  with  them,  is  said,  by  Hale  and  Foster,  to 
be  treason  under  the  clause  of  levying  war ;  but  whether  it  be  levying 
war  in  fact,  or  aiding  those  who  levy  it,  is  not  said.  Upon  this  point 
Blacksume  is  Hot  more  satisfactory.  Although  we  may  find  among  the 
commentators  upon  treason  enough  to  satisfy  the  inquiry,  what  is  a  state 
of  interaial  war,  yet  no  precise  information  can  be  acquired  from  them, 
Which  would  enable  us  to  decide,  with  clearness,  whether  persons  not 
in  ^nas,  but  taking  part  in  a  rebellion,  could  be  said  to  levy  wai*  inde- 
pendent of  that  doctrine  which  attaches  to  the  accessary  the  guik  of  his 
principal. 

If  in  adjudged  cases  this  question  has  been  taken  up  smd  directly  de* 
cided,  tbe  court  has  not  seen  those  cases.  The  arguments  which  may 
be  drawn  from  the  form  of  the  indictment,  though  strong,  are  not  con- 
clusive. In  the  precedent  found  in  Tremaine,  Mary  S^ake,  who  was 
indicted  for  furnishing  prowsions  to  the  party  of  the  Duke  of  Moa- 
mouth,  is  indicted  for  furnishing  provisions  to  those  who  were  iev3ring 
war,  not  for  levying  war  herself.  It  may  correctly  be  argued,  that  had 
this  act  amounted  10  levying  war,  she  would  have  been  indicted  for  le- 
vying wsi*^  ai>d  Ui&  furnishing  of  pnovisionB  would  have  been  laid  as  the 
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overt  tct.  The  court  felt  this  when  the  precedent  was  produced.  But 
the  argument,  though  strongs  is  not  conclusive,  because,  in  England, 
the  inquiry  whether  she  had  become  a  traitor  by  levying  war,  or  by  gi- 
ving ud  and  comfort  to  those  who  were  levying  war,  was  unimportant^ 
and  because,^  too,  it  does  not  appear  from  the  indictment  that  she  was 
actuidly  concerned  in  the  rebelUon,  that  she  belonged  to  the  rebel  party, 
or  was  guilty  of  any  thing  further  than  a  criminal  speculation  in  selling 
them  provisions. 

It  is  not  deemed  necessary  to  trace  the  doctrine  that  in  treason  all 
are  principals,  to  its  source.  Its  origin  is  most  probably  stated  cor« 
rectly  by  Judge  Tucker,  in  a  work,  the  merit  of  which  is  with  plea- 
sure acknowledged!.  But  if  a  spuVious  doctrine  has  been  introduced 
into  the  common  law,  and  has  for  centuries  been  admitted  as  genuine, 
it  would  require  great  hardihood  in  a  judge  to  reject  it.  Accordingly^ 
we  find  those  of  the  English  jurists,  who  seem  to  disapprove  the  prin- 
ciple, declaring  that  it  is  now  too  firmly  settled  to  be  shaken* 

It  is  unnecessary  to  trace  this  doctrine  to  its  source  for  another  rea- 
son. The  terms  of  the  constitution  comprise  no  question  respecting 
principal  and  accessary,  so  fietr  as  either  may  be  truly  and  in  fact  said  to 
levy  war.  Whether  in  England  a  person  would  be  indicted  in  express 
terms  for  levying  war,  or  for  assisting  others  in  levying  war,  yet  if,  in 
correct  and  leg^l  language,  he  can  be  said  to  have  levied  war,  and  if  it 
has  never  been  decided  that  the  act  would  not  amount  to  levying  war, 
his  case  may,  without  violent  construction,  be  brought  within  the  letter 
and  the  plain  meaning  of  the  constitution. 

In  examining  these  words,  the  argument  which  may  be  drawn  from 
felonies,  as  for  example,  from  murder,  is  not  more  concluuve.  Mur- 
der is  the  single  act  of  killing  with  malice  aforethought.  But  war  is 
a  complex  operation  composed  of  many  parts,  cooperating  with  each 
other.  No  one  man,  or  body  of  men,  can  perform  them  ajJ,  if  the  war 
be  of  any  continuance.  Although,  then,  in  correct  and  in  law  language, 
he  alone  is  sidd  to  have  murdered  another  who  has  perpetrated  the  hct 
of  killing,  or  has  been  present  aiding  that  fact,  it  does  not  follow  that 
he  alone  can  have  levied  war  who  has  borne  arms.  All  those  who  per- 
form die  various  and  .essential  military  parts  of  prosecuting  the  war 
which  must  be  assigned  to  different  persons,  may  with  correctiiess  and 
accuracy  be  said  to  levy  war. 

Taking  this  view  of  the  subject,  it  appears  to  the  court,  that  tbose 
/who perform  a  part  in  the  prosecution  of  the  war  may  correctly  be  said 
to  levy  war,  and  to  commit  t;reason  under  the  constitution.  It  will  be 
observed -diat  this  opinion  does  not  extend  to  the  case  of  a  person  who 
performs  no  act  in  the  prosecution  of  the  war,  who  counsels  and  advises 
it,  or  who,  being^  engaged  in  the  conspiraicy,  fidls  to  perform  his  ]^rt. 
.Whether  such  persons  may  be  implicated  by  the  doctrine,  that  whatever 
would  make  a  man  an  accessary  in  felony  makes  him  a  pr^cipalin  trea* 
son,  or  are  excluded,  because  that  doctrine  is  inapplicable  to  the  United 
States,  the  constitution  having  declared  that  treasoo  shall  consist  only 
in  levying. wary  and  having  made  the  proof  of  ofert  acu  necessary  to 


APPENDIX.  473 

» 

convicdoD)  is  a  question  of  vast  importance^  vbicb.  it  -would  be  proper 
for  the  supreme  court  to  take  a  fit  occasion  to  decide,  but  which  an  in- 
ferior tribunal  would  not  willingly  determine,  unless  the  case  before 
them  should  require  it. 

It  may  npw  be  proper  to  notice  the  opinion  of  the  supreme  court  in 
the  case  of  The  United  States  against  Bollman  and  Swartwout.  It  is 
said  that  this  opinion,  in  declaring  that  those  who  do  Qot  bear  arms  may 
yet  be  guilty  of  treason,  is  contrary  to  law,  and  is  not  obligatory,  be* 
cause  it  is  extrajudicial,  and  was  delivered,  on  a  point  not  argui&d* 
This  court  is,  therefore,  required  to  depart  from  the  principle  there 
laid  down* 

It  is  true,  that  in  that  case,  after  forming  the  opinion  that  no  treason 
could  be  committed,  because  no  treasonable  assemblage  had  taken  place, 
the  court  might  have  dispensed  with  proceeding  further  in  the  doctrines 
of  treason.  But  it  is  to  be  remembered,  that  the  judges  might  act  se- 
parately, and,  perhaps,  at  the  same  time,  on  the.  various  prosecutions 
which  nnight  be  instituted,  and  that  no  q>peal  lay  from  their  decisions. 
Opposite  judgments  on  the  point  would  have  presented  a  state  of 
things  infinitely  to  be  deplored  by  all.  It  was  not  surprising,  then,  that 
they  should  have  made  some  attempt  to  settle  principles  which  would 
probably  occur,  and  which  were  in  some  degree  connected  with  the 
point  before  them. 

The  court  had  employed  some  reasoning  to  show  that  without  the 
actual  embodying  of  men,  war  could  not  be  levied.  It  might  have 
been  inferred  from  tliis,  that  those  only  who  were  so  embpdied  could 
be  guilty  of  treason.  Not  only  to  exclude  this  inference,  but  also  to 
affirm  the  contrary,  the  court  proceeded  to  observe,  ^  It  is  not  the  in- 
tention of  the  court  to  say  that  no  individual  can  be  guilty  of  this 
crime  who  has  not  appeared  in  arms  against^  his  country.  On  the  con* 
trary,  if  war  be  actually  levied,  that  is,  if  a  body  of  men  be  actually  as- 
sembled for  the  purpose  of  effecting  by  force  a  treasonable  object,  all 
those  who  perform  any  part,  however  minute,  or  however  remote  fk'om 
the  scene  of  action,  and  who  are  actually  leagued  in  the  general  con- 
spiracy,  are  to  be  considered  as  traitors."  ^ 

This  court  is  told  that  if  this  opinion  be  incorrect  it  ought  not  to  be 
.  obeyed,  because  it  was  extrajudicial.  For  myself,  I  can  say  that  I  could 
not  lightly  be  prevailed  on  to  disobey  it,  were  I  even  convinced  that  it 
was  erroneous,  but  I  would  certainly  use  any  means  which  the  law  placed 
in  my  power  to  carry  the  question  again  before  the  supreme  court,  for 
reconsideration,  in  a  case  in  which  it  would  directly  occur  and  be  fully 
argued. 

The  court  which  gave  this  opinion  was  composed  of  four  judges. 
At  the  time  I  thought  them  unanimous,  but  I  have  since  had  reason  to 
suspect  that  one  of  them,  whose  opinion  is  entitled  to  great  respeoty 
and  whose  indisposition  prevented  his  entering  into  the  discussions,  on 
some  of  those  poinds  which  were  not  essential  to  the  decision  of  the 
very  case,  under  consideration,  did  not .  concur  in.  this  particular  point 
with  iii*  brethren.    Had  the.  opinion  been  unanimous  -it  would  have 
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been  given  by  a  maj^M^tf  of  the  judges.  But  should  the  ttMree  ^Ao 
.were  ai>8ent  concur  with  that  judge  who  was  prcsenty  and  who^*  perhapsi 
dissents  from  what  was  then  the  opinion  of  the  courts  a  majority  of  the 
judges  may  overrule  this  decision.  I  should^  therefore^  feeA  no  objee* 
tion,  although  1  then  thought,  and  still  think,  the  opinion  perfectij  cor* 
recty  to  carry  the  point,  if  possible,  again  before  the  supreme  eourt^  If 
the  case  should  depend  upon  it. 

In  saying  that  I  sdll  think  the  opinion  perfectly  correct,  I  do  not  eon* 
sider  myself  as  going  further  than  the  preceding  reasoning  g«ies. 
Some  gentlemen  have  argued  as  if  the  supreme  court  had  adc^ed  the 
whole  doctrine  of  the  English  books  on  the  subject  of  accessaries  to 
treason.  But  certainly  such  is  not  the  fact.  Those  only  who  perfoim 
a  part,  and  who  are  leagued  in  the  conspiracy^  are  declared  to  be  tcaitmv. 
To  complete  the  definition  both  circumstances  must  coneur.  Thegr 
must  ^  perform  a  part,**  which  will  furnish  the  overt  act,  and  they  muat 
be  **  leagued  In  the  conspiracy.'*  The  person  who  comes  witlun  thia 
description,  in  the  opinion  of  the  court,  levies  war.  The  present  vao* 
tion,  however,  does  not  rest  upon  this  point ;  for,  if  under  thb  in<fiGt» 
ment  the  United  States  might  be  let  in^  to  prove  the  part  performed  bj 
the  prisoner,  if  he  did  pei%>rm  any  part,  the  court  could  not  stop  the 
testimony  in 'its  present  stage. 

2d.  The  second  point  involves  the  character  of  the  overt  act  whieh 
has  been  given  in  evidence,  and  crils  upon  th^  court  to  decku^  whe- 
ther that  act  can  amount  to  levying  war.  Although  the  court  ought  nofw 
to  avoid  any  analysis  of  the  testimony  which  has  been  offered  in  this 
case,  provided  the  decilton  of  the  motion  should  not  rest  upoo  it,  yet 
many  reasons  concur  itf  giving  peculiar  propriety  to  a  delivery,  in  the 
course  of  these  trials,  of  a  detailed  opinion  on  the  question,  what  is  le» 
vying  wai;  ?  As  this  question  has  been  argued  at  great  length,  it  majr 
probably  save  much  trouble  to  the  counsel  now  to  give  that  opinion* 

In  opening  the  case  it  was  contended  by  the  attorney  for  the  United 
States,  and,,  has  since  been  maintained  on  the  part  of  the  prosecutiuo, 
^hat  neither  arms,  nor  the  application  of  force  or  violence,  are  indi^eo* 
sably  necessary  to  constitute  the  fact  of  levying  war.  To  illastmte 
these  positions  several  cases  have  been  stated,  many  of  which  would 
clearly  amount  to  treason.  In  all  6f  them,  except  that  which  was  pro* 
bably  intended  to  be  this  case,  and  on  which  no  observation  will  be  made, 
the  object  of  the  assemblage  wa»  clearly  treasonable ;  its  character  was 
unequivocal,  and  was  demonstrated  by  evidence  furnished  by  the  assem^ 
blu^e  itself;  there  was  no  necessity  to  rely  upon  information  drawn 
from  extrihsic  sources,  or  in  order  to  understand  the  fact,  to  pursue  a 
course  of  intricate  reasoning,  and  to  conjecture  motives.  A  force  is 
supposed  to  be  collected  for  an  avowed  treasonable  object,  in  a  condi* 
tion  to  attempt  that  objects  and  to  have  commenced  the  attempt  by  mo* 
ving  towards  it.  I  state  these  particulars,  because,  altbougfh  the  cas^ 
put  may  establish  the  doctrine  they  are  intended  to  support,  ntay  prove 
that  the  absence  of  arms,  or  the  failure  to  apply  force  to  sensible  ol>- 
jects  by  the  actual  commission  of  violence  on  those  objects,  may  be 


smypUed  by  other  eiveiiiiiftlancesf  yet,  they  also  serve  to  show  that  the 
jntiid  requires  those  circumstances  to  be  satisfied  that  war  is  levied. 
-  Their  construction  of  the  opinion  of  the  supreme  court  is,  I  think, 
thua  far  correct.  It  is  certainly  the  opinion  which  was  at  the  time  en- 
tertained hy  myself,  and  which  is  still  entertained.  If  a  rebel  army, 
avowing  its  hostility  to  the  sovereign  power,  should  front  that  of  the 
government,  should  march  and  countermarch  before  it,  should  manoeu- 
vre in  its  face,  and  should  then  disperse,  from  any  cause  whatever^  with* 
out£ring  a  gun,  I  confess  I  could  not,  without  some  surprise,  hear  gen- 
tlemen seriously  contend  that  this  could  not  amount,  to  an  act  of  levy- 
ing war.  A  case  equally  strong  may  be  put  with  respect  to  the  ab-' 
sence  of  military  weapons.  If  the  party  be  in  a  condition  to  execute 
the  purposed  treason  withoi^t  the  usual  implements  of  war,  I  can  per- 
ceive no  reason  for  requiring  those  implements  in  order  to  constitute 
the  crime. 

It  is  argued  that  no  adjudged  case  can  be  produced  from  the  £n* 
glish  books  yrhere  actual' violence  has  not  been  committed.:  Suppose 
this  were  true.  No  adjudged  cas^  has,^  or,  it  is  believed,  can  be,  pro- 
duced from  those  books  in  which  it  has  been  laid  down,  that  war  cannot 
be  levied  without  the  actual  application  of  violence  to  external  objects. 
The  silence  of  the  reporters  on  this  point  may  be  readily,  accounted 
for.  In  cases  of  actual  rebellion  against  the  government,  the  most  ac-^ 
tive  and  influential  leaders  are  generally  most  actively  engaged  in  the 
war^  and  as  the  object  can  never  be  to  extend  punishment  to  extermi" 
nation,  a  sufficient  number  are  found  among  those  who  have  committed 
actual  hostilities,  to  satisfy  the  avenging  arm  of  justice.  In  cases  of 
constructive  treason,  such  as  pulling  down  meeting-houses,  where  the 
direct  and  avowed  object  is  not  the  destruction  of  the  sovereign  power^ 
some  act  of  violence  might  be  generally  required  to  give  the  crime  a 
sufficient  degree  of  malignity  to  convert  it  into  treason,  to  render  the 
guilt  of  any  individual  unequivocal. 

But  Vaughan's  Case  is  a  case  where  there  was  no  real  application  of 
violence,  and  where  the  act  was  adjudged  to  be  treason.  Gentlemen 
argue  that  Vaughan  was  only  guilty  of  adhering  to  the  king's  enemies^ 
but  they  have  not  the  authority  of  the  court  for  so  saying.  The  judges 
unquestionably  treat  the  cruising  of  Vaughan  as  an  overt  act  of  levying 
war. 

The  opinions  of  the  best  elementary  writers  concur  in  declaring^ 
that  where  a  body  of  men  are  assembled  for  the  purpose  of  making  war 
against  the  government)  and  are  in  a  condition  to  make  that  war,  the 
assemblage  is  an  act  of  levying  war.  These  opinions  are  contradicted  by 
no  adjudged  case,  and  are  supported  by. Vaughan's  Case.  This  court 
is  not  inclined  to  controvert  them. 

But  although,  in  this  respect,  the  opinion  of  the  supreme  court  has 
not  been  misunderstood  on  the  part  of  the  prosecution,  that  opinion 
seems  not  to  have  been  fully  advened  to  in  a  very  essential  point  in 
which  it  is  said  to  have  been  misconceived  by  others. 
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The  opinion)  I  am  informed,  has  been  construed  to  mean  that  any  as- 
semblage whatever  for  a  treasonable  purpose,  whether  in  force,  or  not 
in  force,  whether  in  a  condition  to  use  violence,  or  not  in  that  condition, 
is  a  levying  of  war.  It  is  this  construction,  which  has  not,  indeed,  been 
expressly  advanced  at  the  bar,  but  which  is  said  to  have  been  adopted 
elsewhere,  that  the  court  deems  it  necessary  to  examine. 

Independent  of  authority,  trusting  only  to  the  dictates  of  reason,  and 
expounding  terms  according  to  their  ordinary  signification,  we  should. 
probably  all  concur  in  the  declaration  that  war  could  not  be  levied  with- 
out the  employment  and  exhibition  of  force.  War  is  an  appeal  fr-om 
reason  to  the  sword,  and  he  who  makes  the  appeal  evidences  the  £ict 
by  the  use  of  the  means.  His  intention  to  go  to  war  may  be  proved 
by  words,  but  the  actual  going  to  war  is  a  fact  which  is  to  be  proved 
by  open  deed.  The  end  is  to  be  effected  by  force,  and  it  would  seem 
that  in  cases  where  no  declaration  is  to  be  made,  the  state  of  actual 
war  could  only  be  created  by  the  employment  of  force,  or  being  in  a 
condition  to  employ  it. 

But  the  term  having  been  adopted  by  our  constitution,  must  be  un- 
derstood in  that  sense  in  which  it  was  universally  received  in  this  coun- 
try, when  the  constitution  was  framed.  The  sense  in  which  it  was  re- 
ceived is  to  be  collected  from  the  most  approved  authorities  of  that  na- 
tion from  which  we  have  borrowed  the  term. 

Lord  Coke  says,  that  levying  war  against  the  king  was  treason  at  the 
common  law.    ^  A  compassing  or  conspiracy  to  levy  war,*'  he  adds, 
^  is  no  treason,  for  there  must  be  a  levying  of  war  in  fact'*    He  pro- 
ceeds to  state  cases  of  constructive  levying  war,  where  the  direct  de- 
sign is  not  to  overturn  the  government,  but  to  effect  some  general  ob- 
ject by  force.     The  terms  he  employs  in  stating  these  cases,  are  such 
as  indicate  an  impression  on  ^his  mind,^that  actual  violence  is  a  neces- 
sary ingredient  in  constituting  the  fact  of  levying  war.    He  then  pro- 
ceeds to  say,  "  An  actual  rebellion,  or  insurrection,  is  a  levying  of  war 
within  this  act.''    <<  If  any  with  strength  and  weapons  invasive  and  de- 
fensive, doth  hold  and  defend  a  castle  or  fort  against  the  king  and  his 
power,  this  is  levying  of  war  against  the  king."     These  cases  are  put 
to  illustrate  what  he  denominates  ^<a  war  in  fact."    It  is  not  easy  to 
conceive  <*an  actual  invasion  or  insurrection"  unconnected  with  force, 
nor  can  <<  a  castle  or  fort  be  defended  with  strength  and  weapons  inva- 
sive and  defensive,"  without  the  employment  of  actual  force.    It  would 
seem,  then,  to  have  been  the  opinion  of  Lord  Coke,  that  to  levy  war 
there  must  be  an  assemblage  of  men  in  a  condition,  and  with  an  inten- 
tion, to  employ  force.     He  certainly  puts  no  case  of  a  different  descrip- 
tion. 

Lord  Hale  says,  (149.  6.)  *<  What  shall  be  ssdd  a  levying  of  war  is 
partly  a  question  of  fact,  for  it  is  not  every  unlliwful  or  riotous  assembly 
of  many  persons  to  do  an  unlawful  act,  though  de  facto  they  commit  the 
act  they  intend,  that  makes  a  levying  of  war ;  for  then  every  riot  would  be 
treason,"  &c.  ^<  but  it  must  be  such  an  assembly  as  carries  with  it  afieciem 
bdliy  the  appearance  of  war,  as  if  they  ride  or  march,  vexilUa  exfiUcatisy 
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with  colours  fiying,  or  if  they  be  formed  into  conopranies,  or  furnished 
with  military  officers,  or  if  they  are  armed  with  military  weapons,  as 
swords,  guns,  bills,  halberds,  pikes,  and  are  so  circumstanced  that  it  may 
be  reasonably  concluded  they  are  in  a  posture  of  war,  which  circum- 
stances are  so  various  that  it  is  hard  to  describe  them  all  particularly." 
^<  Only  the  general  expressions  in  all  the  indictments  of  this  nature 
that  I  have  seen  are  more  ^uerrino  arraiati^  arrayed  in  a  warlike  man- 


ner. 


He  afterwards  adds,  ^'  If  there  be  a  war  levied  as  is  above  declared, 
viz.  an  assembly  arrayed  in  warlike  manner,  and  so  in  the  posture  of 
war  for  any  treasonable  attempt,  it  is  bellum  levatum^  but  not  fiercussum,*' 
It  it  obvious  that  Lord  Hale  supposed  an  assemblage  of  itien  in  force^ 
in  a  military  posture,  to  be  necessary  to  constitute  the  fact  of  levying 
war.     The  idea  he  appears  to  suggest,  that  the  apparatus  of  war  is  ne- 
cessary, has  been  very  justly  combated  by  an  able  judge  who  has  writ- 
ten a  valuable  treatise  on  the  subject  of  treason;  but  it  is  not  recollected 
that  his  position,  that  the  assembly  should  be  in  a  posture  of  war  for 
any  treasonable  attempt,  has  ever  been  denied.    Hawk.  c.  17.  s.  23.  saysi 
"That  not  only  those  who  rebel  agsdnst  the  king,  and  take  up  arms  to 
dethrone  him,  btit  also  in  many  other  cases,  those  who  in  a  violent  and 
forcible  manner  withstand  his  lawful  authority,  are  said  to  levy  war 
against  him,  and,  therefore,  those  that  hold  a  fort  or  castle  against  the 
king's  forces,  or  keep  together  armed  numbers  of  men  against  the 
king's  express  command,  nave  been  adjudged  to  levy  war  against  him." 
The  cases  put  by  Hawkins  are  all  cases  of  actual  force  and  violence* 
<'  Those  who  rebel  against  the  king  and  take  up  arms  to  dethrone  him ;" 
in  many  other  cases  those  "who  in  a  violent  and  forcible  manner  with- 
stand his  lawful  authority.*'    "  Those  that  hold  a  fort  or^castle  against 
his  forces,  or  keep  together  armed  numbers  of  men  against  his  ex- 
press command." 
These  cases  are  obviously  cases  of  force  and  violence. 
Hawkins  next  proceeds  to  describe  cases  in  which  war  is  understood 
to  be  levied  under  the  statute,  although  it  was  not  directly  made  against, 
the  government.    This  Lord  Hale  terms  an  interpretative  or  construc- 
tive levying  of  war,  and  it  will  be  perceived  that  he  puts  no  case  in. 
which  actual  force  is  dispensed  with. ' 

"  Those  also,"  he  says,  *'  who  make  an  insurrection  in  order  to  redress 
a  public  grievance,  whether  it  be  a  real  or  pretended  one,  and  of  their 
own  authority  attempt  with  force  xo  redress  it,  are  said  to  levy  war 
against  the  king,  although  they  have  no  direct  design  against  his 
person,  inasmuch  as  they  insolently  invade  his  prerogative,  by  attempt- 
ing to  do  that  by  private  authority  which  he  by  public  justice  ought  to 
do,  which  manifestly  tends  to  a  downright  rebellion.  |  As  where  great 
numbers  by  force  attempt  to  remove  certain  persoiis  from  the  king," 
&c.  The  cases  h«re  put  by  Hawkins,  of  a  constructive  levying  of  war, 
do  in  terms  require  force  as  a  constituent  part  of  the  description  of  the 
ofTcnce. 
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Judge  Foster^  in  bis  valuable  treatise  on  treason^  states  tbe  opinioti 
whicb  bas  been  quoted  from  Lord  Hale,  and  differs  from  that  writer  so 
&r  as  the  latter  might  seem  to  require  swords,  drums,  colours,  See. 
what  he  terms  the  pomp  and  pageantry  of  war,  as  essential  circum- 
stances to  constitute  the  fact  of  levying  war.  In  the  cases  of  Dama- 
ree  and  Purchase,  he  says,  ''  The  want  of  those  circumstances  welg^hed 
.  nothing  with  the  court,  although  the  prisoners'  counsel  insisted  much 
on  that  matter."  But  he  adds,  '^  The  number  of  the  insurgents  supplied 
the  want  of  military  weapons;  and  they  were  provided  with  axes, 
crows,  and  other  tools  of  the  like  nature,  proper  for  the  mischief  they 
intended  to  effect.     Furor  arma  ministrat.*'  .  ' 

It  is  appafent  that  Judge  Foster  here  alludes  to  an  assemblage  in 
force,  or,  as  Lord  Hale  terms  it,  ^'  in  a  warlike  posture ;"  that  is,  in  a 
condition  to  attempt  or  proceed  upon  the  treason  which  had  been  con- 
templated, 'the  same  author  afterwards  states  at  large  the  cases  of 
Damaree  and  Purchase,  from  8th  State  Trials,  and  they  are  cases  where 
the  insurgent^  not  only  assembled  in  force,  in  the  posture  of  war,  or  in 
a  condition  to  execute  the  treasonable  design,  but  they  did  actuallr 
carry  it  into  execution,  and  did  resist  the  guards  who  were  sent  to  <fis- 
perse  them. 

Judge  Foster  states,  s.  4.  all  insurrections  to  effect  certain  innovat ions 
-of  a  public  and  general  concern  by  an  armed  forces  to  be,  in  construc- 
tion of  law,  high  treason  within  the  clause  of  levying  war. 

The  cases  put  by  Foster  of  constructive  levying  of  war,  all  contain, 
as  a  material  ingredient,  the  actual  employment  of  force.  After  going 
through  this  branch  of  his  subject,  he  proceeds  to  state  the  law  in  a 
case  of  actual  levying  ^ar,  that  is,  where  the  war  is  intended  directly 
against  the  government. 

He  says,  s.  9.  <<  An  assembly  armed  and  arrayed  in  a  warlike  man- 
ner for  a  treasonable  purpose,  is  bellum  levatunij  though  not  beUum  per* 
cuasum.  Listing  and  marchmg  are  sufficient  overt  acts  without  coming 
to  a  battle  or  action.  So  cruising  on  the  king's  subjects  under  a 
'  French  commission,  France  being  then  at  war  with  ns,  was  held  to  be 
adhering  to  the  king's  enemies,  though  no  other  act  of  hostility  be 
proved." 

"  An  assembly  armed  and  arrayed  in  a  wadike  manner  for  any  trea- 
sonable purpose"  is  certainly  in  n  state  of  force;  in  a  condition  to  exe- 
cute the  treason  for  which  they  assembled.     The  words  "  enlisting  and 
marching,"  which  are  overt  acts  of  levying  war,  do,  in  the  arrange- 
ment of  tbe  sentence;  also  imply  a  state  of  force,  though  that  state  is 
not  expressed  in  terms,  for  the  succeeding  words,  which  state  a  parti- 
•  cular  event  as  not  having  happened,  prove  that  event  to  have  been  the 
next  circumstance  to  those  which  had  happened,  they  arc  "  without  co- 
ming to  a  batUe  or  action/'    «  It  men  be  enlisted  and  march,"  (that  is, 
If  thejr  march  prepared  for  battle,  or  in  a  condition  for  action,  for 
marctu^jg  is  a  technical  term  applied  to  the  movement  of  a  miliury 
corps,)  It  is  an  overt  act  of  levying  war,  though  they  do  not  come  to  a 
DatUe  or  acUon*    This  exposition  is  rendered  the  stronger  by  what 
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seems  to  be  put  in  the  same  sentence  as  a  parallel  case  with  respect  to 
adhering  to  an  enemy.  It  is  cruising  under  a  commission  from  an  ene- 
my, without  committing  any  other  act  of  hostility.  Cruising  is  the  act 
of  ssdling  in  warlike  form,  and  in  a  condition  to  assail  those  of  whom 
the  cruiser  is  in  quest. 

This  exposition,  which  seems  to  be  that  intended  by  Judge  Foster,  is 
rendered  the  more  certain  by  a  reference  to  the  case  in  the  State 
trials  from  which  the  extracts  are  taken.  The  words  used  by  the' 
chief  justice  are,  ^  When  men  form  themselves  into  a  body,  and  march 
rank  and  file  with  weapons  ofTensiye  and  defensive,  this  is  levying  of 
war  with  open  force,  if  the  design  be  public."  Mr.  Phipps,  the  coun- 
sel for  the  prisoner,  afterwards  observed,  "  Intending  to  levy  war  is  not 
treason,  unless  a  war  be  actually  levied.''  To  this  the  chief  justice  an- 
swered, <<  Is  it  not  actually  levying  of  war,  if  they  actually  provide 
arms  and  levy  iQen,  and  in  a  warlike  manner  set  out  and  cruise,  and 
come  with  a  design  to  destroy  our  ships  ?"  ]\f  r.  Phipps  still  insisted, 
^<  it  would  not  be  an  actual  levying  of  war  unless  they  comnutted  some 
act  of  hostility.''  <'  Yes,  indeed,'*,  said  the  chief  justice,  ^<  the  going 
on  board  and  being  in  a  posture  to  attack  the  king's  ships."  Mr.  Ba- 
ron Powis  added,  '<  But  for  you  to  say  that  because  they  did  not  actually 
fight  it  is  not  a  )e vying  of  war,  is  it  not  plain  what  they  did  intend? 
That  they  came  with  that  intention,  that  they  came  in  that  postiire,  that 
they  came  armed,  and  bad  guns  and  blunderbusses,  and^surrounded  the 
ship  twice ;  they  came  with  an  armed  force,  that  is  a  strong  evidence  of 
the  design.'^ 

The  point  insisted  on  by  counsel  in  the  case  of  yaughan^  as  in  this 
case,  was,  that  war  could  not  be  levied  without  actual  fighting.    In  this 
the  counsel  was  very  properly  overruled  ^  but«  it  is  apparent  that  the 
judges  proceeded  entirely  on  the  ide^  |ha(  a  warlike  posture  was  iQdis^r  ' 
pensable  to  the  fact  of  levying  war* 

Judge  Foster  proceeds  to  give  other  instances  of  levying  war.  <^  At- 
tacking the  king's  forces  |n  opposition  to  his  authority  upon  a  march, 
or  in  quarters,  is  levying  war."  ^^  Holding  a  castle  or  fort  against  the 
king  or  hi^  forces,  if  ($€tuqifyrce  be  itsed  in  order  to  kee/i  fiosseesioriy  is 
levying  war.  But  a  bare  detainer,  as  suppose  by  shutting  the  gates 
against  the  king  or  his  forces,  without  any  other  force  from  witbUii 
Lord  Hale  conceiyeth  will  not  amount  to  treason." 

The  whole  doctrine  of  Judge  Foster  on  this  subject,  seems  to  der 
monstrate  a  clear  opinion  that  a  state  of  force  and  yiol^ice,  a  posturis 
of  war,  must  exist  to'  constitute  technically,  as  well  as  really,  the  fi^ct  of 
levying  war. 

Judge.  Blackstone  seems  to  concur  yritb  his  predecessors.  Speaking^ 
of  levying  war,  he  says,  ^^  This  may^  be  done  by  taking  arms  not  only  tQ' 
dethrone  the  king,  but  under  pretence  to  reform  religion,  or  the  law^ 
or  to  remove  evil  counsellors,  or  other  grievances,  whether  real  or  prer 
tended.  For  the  law  does  not,  neither  can  it,  permit  any  private  mail 
or  set  of  men  to  interfere /orcs^/y  in  matters  of  such  high  im|Ki»rtj|ncef'* 
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He  proceeds  to  give  examples  of  levying  war,  which  show  that  ho 
contemplated  actual  force  as  a  necessary  ingredient  in  the  composiiion 
of  this  crime. 

It  would  seem,  then,  from  the  English  authorities,  that  the  words 
^  levying  war,*'  have  not  received  a  technical,  different  from  their  na- 
tural meaning,  so  far  as  respects  the  character  of  the  assemblage  of 
xnen  which  may  constitute  the  fact.  It  must  be  a  warlike  assembla^) 
carrying  the  appearance  of  force,  and  in  a  situation  to  practise  hostility. 

Several  judges  of  the  United  States  have  given  opinions  at  their  cir- 
cuits on  this  subject,  ail  of  which  deserve  and  will  receive  the  particu- 
lar attendon  of  this  court. 

In  his  charge  to  the  grand  jury,  when  John  Fries  was  indicted^  in 
consequence  of  a  forcible  opposition  to  the  direct  tax^  Judge  Iredell  is 
understood  to  have  said,  ^  i  think  I  am  warranted  in  saying,  that  if  in 
the  case  of  the  insurgents  who  may  come  under  your  consideratioD^  the 
intention  was  to  prevent  by  force  of  arms  the  execution  of  aoy  act  of 
the  congress  of  the  United  States  altogether,  any  forcibh  ofifioaiiion 
calculated  to  carry  that  intention  into  effect  was  a  levying  of  war 
against  the  United  States,  and  of  course  an  act  of  treason."  To  levy 
v^r,  then,  according  to  this  opinion  of  Judge  Iredell,  required  the  ac« 
tual  exertion  of  force* 

Judge  Paterson,  in  his  qpipions  delivered  in  two  difierent  caai^s, 
seems  not  to  differ  from  Judge  IredeiU  He  does  not,  indeed,  precisely 
state  the  employment  of  force  as  necessary  to  constitute  a  tevyiag  of 
war,  but  in  giving  his  opinion  in  cases  in  which  force  was  actually 
employed)  he  considers  the  crime  in  one  case  as  dependent  on  the  in- 
tention,'and  in  the  other  case  he  says,  <^  Combining  these  facts  with  this 
design,''  (that  is,  combining  actual  force  with  a  treasonable  design,) 
*'  the  crime  is  high  treason.'^ 

Judge  Peters  has, also  indicated  the  opinion  that  force  was  necessary 
to  constitjate' the  crime  of  levying  war. 

Judge  Chasb  has  been  particularly  clear  and  explicit.  In  an  opini<m 
which  he  appears  to  have  prepared  on  great  considermttcin,  he  sajysy 
*^  The  court  are  of  "Otmiion,  that  if  a  body  of  pe<^>le  conspire  and  me- 
ditate an  insurrection  to  resist  or  oppose  the  execution  of  a  statute  of  the 
United  States  by  force,  that  they  are  only  guilty  of  a  high  misdemeanor ; 
but  if  they  proceed  to  carry  such  intention  into  execution  by  force,  that 
they  are  guilty  of  the  treason  of  levying  war;  and  the  (jfuantum  of  the 
force  employed  neither  increases  nor  diminishes  the  crime;  whether 
by  one  hundred  or  one  thousand  persons,  is  wholly  immaterial. 

^  The  court  are  of  opinion,  that  a  combination  or  conH^racy  to  levy 
war  against  the  United  States  i&not  treason^  unless  combined  with  an 
attempt  to  carry  such  combination  or  conspiracy  into  execittion :  soine 
actual '  force  or  violence,  must  be  used  in. pursuance  <^  such  design  to 
levy  war ;  but  that  it  is  altogether  immaterial  whether  the  force  used 
be  suiHcient  to  effectuate  the  object.  Any  force  connected  with  the 
intention  will  constitute  the  crime  of  levying  of  war.** 

In  various  parts  of  the  opinion  delivered  by  Judge  Cliase,  in  the  case 
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6f  Fries,  the  itanie  sentiments  are  to  be  found.  It  is  to  be  observed, 
that  these  judges  are  not  content  that  troops  should  be  asse^ibled  in  a 
condition  to  employ  force ;  according  to  thi^m,  some  degree  of  force 
must  have  been  actually  employed* 

The  judges  of  the  United  States,,  then,  so  far  as  their  opinions  have 
been  quoted,  seem  to  have  required  still  more  to  constitute  the  fact  of 
levying  war,  than  has  been  required  by  the  English  books.  Our  judges 
seem  to  have  required  the  actual  exeixise  of«  force,  the  actual  employ- 
ment of  some  degree  of  violence.  This,  however,  may  be,  and  pro* 
bably  is,  because  in  the  eases  in  which  their  opinions  were  given,  the 
design  ftot  having  been  to  overturn  the  government,, but  to  resist  the 
execUljon  of  a  law,  such  an  assemblage  would  be  sufficient  for  the  pur- 
pose, as  to  require  the  actual  employment  of  force  to  render  the  object 
unequivocal; 

But  it  is  said,  M  these  authorities  have  been  overruled  by  the  decision 
of  the  supreme  court  in  the  case  of  the.  United  States  against  Swart- 
wout  and  Bollman. 

If  the  supreme  court  have  indeed  extended  the  doctrine  of  treason 
further  than  it  has  heretofore  been  carried  by  the  judges  of  England, 
or  of  this  country,  their  decision  would  be  submitted  to.  At  least,  this 
court  could  go  no  further  than  to  endeavour  again  to  bring  the  point 
directly  before  them.  It  would,  however,  be  expected  that  an  opinion 
which  is  to  overrule  all  former  precedents,  and  to  establish  a  principle 
never  before  recognised,  should  be  expressed  in  plain  and  explicit 
terms.  A  mere  implication  odght  not  to  prostrate  a  principle  which 
/Seems  to  have  been  so  well  established.  Had  the  intention  been 
entertained  to  make  so  material  a  change  in  this  respect,  the  court 
ought  ta  have  expressly  declared,  that  any  assemblage  of  men  whateveir, 
who  had  formed  a  treasonable  design,  whether  in  force  or  not,  whether 
in  a  condition  to  attempt  the  design  or  not,  whether  attended  with 
warlike  appearances  or  not,  constitutes  the  fact  of  levying  war.  Yet , 
no  declaration  to  this  amount  is  made.  Not  an  expression  of  the  kind 
is  to  be  found  in  the  opinion  of  the  supreme  court.  The  foundation 
on  which  this  argument  rests  is  the  omission  of  the  court  to  state,  that 
the  assemblage  which  constitutes  the  fact  of  levying  war  ought  to  be 
in  force,  and  some  passages  which  show  that  the  question  respecting 
the  nature  of  the  assemblage  was  not  in  the  mind  of  the  court  when 
the  opinion  was  drawn,  which  passages  are  mingled  with  others^  which 
at  least  show  that  there  was  no  intention  to  depart  from  the  course  of 
the  precedents  in  cases  of  treason  by  levying  war. 

Every  OfMnion,  to  be  correctly  understood,  ought  to  be  considered 
with  a  view  to  the  case  in  which  it  was  delivered.  In  the  case  of  the 
United  States  against  Bollman  and  Swartwout,  there  walk  no  evidence 
that  even  two  men  had  ever  met  for  the  purpose  of  executing  the  plan, 
in  which  those  persons  were  charged  with  having  participated.  It  was, 
therefore,  sufficient  for  the  court  to  say,  that  unless  men  were  assem- 
bled, war  could  not  be»  levied.  That  case  was  decided  by  this  declara- 
tion.   The  court  might,  indeed,  have  defined  the  species  of  assemblage 
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which  would  amount  to  levying  of  war ;  but,  as  this  opinion  was  not  a 
treatise  on  treason^  but  a  decision  of  a  particular  case^  expressions  of 
doubtful  import  should  be  construed  in  reference  to  the  case  itsetf; 
and  the  mere  omission  to  state  that  a  particular  circumsunce  was  ne* 
cessary  to  the  consummation  of  the  crime^  ought  not  to  be  construed 
into  a  declaration  that  the  circumstance  was  unimportant.  General  ex<- 
pressions  ought  not  to  be  considered  as  overruling  settled  pnnciplesy 
without  a  direcgt  declaration  to  that  effect.^  After  these  prelinunary  ob* 
servations  the  court  will  proceed  to  examine  the  ofunion  wldch  has  oo 
casioned  them. 

The  first  expression  iii  it  bearing  on  the  present  question  is,  *  To  ^ 
constitute  that  specific  crime  fot*  which  the  prisoner  now  before  the 
court  has  been  committed,  war  must  be  actually  levied  against  Uie  Uni- 
ted States.  However  flagitious  may  be  the  crime  of  cons|ArsKf  tei 
subvert  by  force  the  government  of  our  country,  such  conspiracy  is  not 
treason.  To  conspire  to  levy  war,  and  actually  to  levy  war,  are  disdnct 
pflTences*  The  first  must  be  brought  into  operation  by  the  assemblage 
of  men  for  a  purpose  treasonable  in  itself,  or  the  &ct  of  lev^g  'vrsr 
cannot  have  been  committed.*' 

Although  it  is  not  expressly  stated  that  the  assemblage  of  men  ibr 
the^puipose  of  carrying  into  operation  the  treasonable  intent,  which 
will  amount  to  levying  war,  must  be  an  assemblage  in  force,  yet  it^  is 
'fairly  to  be  inferred  from  the  context,  and  nothing  like  ^spensing  with 
force  appears  in  this  paragraph.  The  expresuons  are,  <^  To  constitate 
the  crime,  war  inust  be  actually  levied.'*  A  conspiracy  to  levy  war  is 
spoken  of  as  <<  a  conspiracy  to  subvert  by  force  the  government  of  our 
country.*'  Speaking  in  general  terms  of  an  assemblage  of  men  for 
this,  or  for  any  other  purpose,  a  person  would  naturally  be  understood 
as  speaking  of  an  assemblage  in  some  degree  adapted  to  the  purpose^ 
An  assemblage  to  subvert  by  force  the  government  of  our  country,  and 
amounting  to  a  levying  of  war,  should  be  an  aissemblage  in  force. 

In  asUbkoquent  paragraph,  (he  coui't  says,  ^  It  is  not  the  intention  of 
the  court  to  say,  that  no  individual  can  be  guilty  of  this  Crime  who  has 
not  appeared  in  arms  against  his  country.  On  the  contrary,  if  war  be 
actually  levied,  that  is,  if  a  body  of  men  be  actually  assembled  in  ordei' 
to  effect  by  force  a  treasonable  purpose,  all  those  who  perform  any  part, 
however  minute,  &c.  and  who  are  actually  leagued  in  the  general  coor 
spiracy,  are  traitors.  But  there  must  be  an  actual  assembling  of  men 
for  the  treasonable  purpose,  to  constitute  a  levying  of  war." 

The  observations  made  on  the  preceding  paragraph  apply  to  this*. 
^  A  body  bf  men  actually  assembled,  in  order  to  efiect  by  force  a  trea« 
Sonable  purpose,'*  i^tust  be  a  bpdy  asseml^led  with  such  appearance  of 
force  as  woulA  warrant  the  opinion  that  they  were  assembled  for  the 
|>articd!ar  purpose ;  an  assenk)lage  to  constitute  an  actual  levying  of 
war,  should  be  an  asisemblage  with  such  appeioiance  of  force  as  would 
justify  the  opinion. that  they  met  for  the  pwpose. 

This  explanation,  which  is  believed  16  be  the  natural^  certainly  note 
)»irained^  explanation  of  the  Words^  derives  some  additional  aid  from  thtt 
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terms  in  which  the  paragraph  last  quoted  commences,  '<  It  is  not  the 
intention  of  the  court  to  say  that  no  individual  can  be  guilty  of  treason 
who  has  not  appeared  in  arms  against  his  country.*'  These  words 
seem  to  obviate  an  inference  which  might  otherwise  have  been  drawn 
from  the  preceding  paragraph.  They  indicate,  that  in  the  mind  of  the 
court  the  assemblage  stated  in  that  paragraph  was  an  assemblage  in 
arms*  That  the  individuals  who  composed  it  had  appeared  in  arms 
against  their  country.  That  is,  in  other  words,  that  the  assemblage  was  a 
military,  a  warlike  assemblage* 

The  succeeding  paragraph  in  the  opinion  relates  to  a  conspiracy* 
^nd  serves  to  show  that  force  and  violence  were  in  the  mind  of  the 
court,  an^  that  there  was  no  idea  of  extending  the  crime  of  treason 
by  construction  beyond  the  constitutional  definition  which  had  been 
given  of  it. 

Returning  to  the  case  actually  before  the  court,  it  is  said,  ^^  A  design 
to  overturn  the  government  of  the  United  States  in  New  Orleans  b-^ 
fareey  would  have  been  unquestionably  a  design  which,  if  carried  into 
executi^,  would  have  been  treason,  and  the  assemblage  of  a  l^ody  of 
ynen  for  the  purpose  of  carrying  it  into  execution  would  amount  to  levy* 
ing  of  war  against  the  United  States." 

Now  what  could  reasonably  be  said  to  be  an  assemblage  of  a  body  of 
men  for  the  purpose  of  overturning  the  government  of  the  United 
States  in  New  Orleans  by  force  F  Certainly  an  assemblage  in  force ; 
an  assemblage  prepared  and  intending  to  act  with  force ;  a  military  as** 
semblage. 

The  decisions  theretofore  made  by  the  judges  of  the  Utut^d  States, 
are  then  declared  to  be  in  conformity  with  the  principles  laid  down  by 
the  supreme  court.  Is  this  declaration  compatible  with  the  idea  of  de« 
parting  from  those  opinions  on  a  point  within  the  contemplation  of  the 
court  ?  The  opinions  of  J&dge  Paterson  and  Judge  Iredell  are  said 
*'  to  imply  an  actual  assembling  of  men,  though  they  rather  designed  to 
remark  on  the  purpose  to  which  the  force  was  to  be  applied  than  on  the 
nature  of  the  force  itself.**  This  observation  certainly  indicates  that  the 
necessity  of  an  assemblage  of  men  was  the  particular  point  the  court 
lileant  to  establish,  and  that  the  idea  of  force  was  never  separated  from 
this  assemblage. 

The  opinion  of  Judge  Chase  is  next  quoted  with  approbation.  This 
opinion,  in  terms,  requires  the  employment  of  force.    , 

After  stating  the  verbal  communications  said  to  have  been  made  by 
Mr.  Swartwout  to  (General  Wilkinson,  the  court  says,  ^  If  these  words 
import  that  the  government  of  New  Orleans  was  to  be  revolutionized 
by  force,  although  merely  as  a  step  to,  or  a  mean  of,  executing  some 
greater  projects,  the  design  was  unquestionably  treasonable,  and  any  as- 
semblage of  men  for  that  purpose  would  amount  to  a  levying  of  war.'* 

The  words  ^^any  assemblage  of  men,**'  if  construed  to  affirm  that  any 
two  or  three  of  the  conspirators  who  might  be  found  together  after  this 
plan  had  been  formed,  would  be  the  act  of  levying  war,  would  certainly 
be  misconstrued.     The  sense  of  the  expression  ^*  any  assemblage  of 
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men,"  U  restricted  hf  tbe  words  ^  for  this  purpose.**  Now  could  it  be 
in  the  contemplation  of  the  court  that  a  body  of  men  would  assemble 
for  the  purpose  of  revolutionizing  New  Orleans  by  force^  who  should 
not  themselves  be  in  force  f 

After  noticing  some  difference  of  opinion  among  the  judges  respect- 
ing the  import  of  the  words  said  to  have  been  used  by  Mr.  Swartwout, 
the  court  proceeds  tq^observe,  **  But  whether  this  treasonable  intentioii 
be  really  imputable  to  the  plan  or  not}  it  is  admitted  that  It  must  have 
been  carried  into  execution  by  an  open  assemblage  fer  that  purpose, 
previous  to  the  arrest  of  the  prisoner,  in  order  to  consummate  ^be 
crime  as  to  him.** 

Could  the  court  have  conceived  ^  an  open  assemblage,"  *<  for  die 
purpose  of  overturning  the  government  of  New  Orleans  by  force,**  **to 
be  only  equivalent  to  a  secret  furtive  assemblage  without  the  appear^ 
ance  of  force.** 

After  quoting  the  words  of  Mr.  Swartwout,  from  the  affidavit,  in 
which  it  was  stated  that  Mr.  Burr  was  levying  an  army  of  7,000  men, 
and  observing  that  the  treason  to  be  inferred  from  these  words  would 
depend  on  the  intention  with  which  it  was  levied,  and  on  the  prog^ress 
which  had  been  made  in  levying  it,  the  court  say,  ^  The  question,  then, 
is,  whether  this  evidence  proves  Colonel  Burr  to  have  advanced  so  fo 
in  levying  an  army  as  actually  to  have  assembled  thenL** 

Actually  to  assemble  an  army  6f  7,000  men  is  unqueeticHiabiy  to  i^a;ce 
those  who  are  so  assembled  in  a  state  of  open  force. 

But  as  the  mode  of  expression  used  in  this*'passage  might  be  misciMi- 
strned  so  far  as  to  countenance  the  opinion  that  it  would  be  necessary 
to  assemble  the  whole  army  in  order  to  constitute  the  fact  of  levying 
war,  the  court  proceeds  to  say,  *^  It  is  argued  that  since  it  cannot  be  ne- 
cessary tliat  the  whole  7,000  men  should  be  assembled,  their  commen- 
cing  their  march  by  detachments  to  the  place  of  rendezvous  must  be 
feuf&cient  to  constitute  the  crime.** 

*^  This  position  is  correct  with  s6me  qualification.  It  cannot  be  ne» 
cessary  that  the  whole  army  should  assemble,  and  that  the  various  parts 
which  are  to  compose  it  should  have  combined.  But  it  is  necessary- 
there  should  be  an  actual  assemblage;  and,  therefore,  this  evidence 
should  make  the  fact  unequivocal. 

^The  travelling  of  individuals  to  the  place  of  rendezvous  would, 
perhaps,  not  be  sufficient.  This  would  be  an  equivocal  act,  and  has  no 
warlike  appearance*  The  meeting  of  particular  bodies  of  men,  and 
their  marching  from  places  of  partial  to  a  place  of  general  rendezvous, 
would  be  such  an  assemblage.'* 

The  position  here  stated  by  the  counsel  for  the  prosecution  is,  that 
the  army  ^^  commencing  its  niarch  by  detachments  to  the  place  of  ren- 
dezvous, (that  is,  of  the  army,)  must  be  sufficient  to  constitute  the 


crime.*' 


This  position  is  not  admitted  by  the  court  to  be  univeTstJfy  c&rrect. 
It  is  said  to.be  ^  correct  with  some  qualification.''  What  is  that  quali- 
fication? '  i 
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<<Tfae  traydiing  of  individuals  to  .the  place  of  rendezyous**  (and  by 
this  term  is  not  to  be  understood  one  individual  by  himself,  but  several 
individuals,  either  separately  or  together,  but  not  in  military  form) 
^  would,  perhaps,  not  be  sufficient."  Why  not  sufficient  ?  *'  Because/' 
says  the  court,  ^^  Ibis  would  be  an  equivocal  act,  and  has  no  warlike  ap- 
pearance." The  act,  then,  should  be  unequivocal,  and  should  have  a 
warlike  appearance.'  It  must  exhibit,  in  the  words  of  Sir  Mathew  Uale, 
Mficciem  belii^  the  appearance  of  war. 

This  construction  is  rendered  in  some  measure  necessary  when  we 
observe  that  the  court  is  qualifying  the  position,  "  That  the  army  com- 
mencing their  march  by  detachments  to  the  place  of  rendezvous  must 
be  sufficient  to  constitute  the  crime."  In  qualifying  this  position  they 
say,  ^^  The  travelling  of  individuals  would,  perhaps,  not  be  sufficient." 
Now,^  solitary  individual  travelling  to  any  point,  with  any  intent,  could 
not,  without  a  total  disregard  of  language,  be  termed  a  marching  de« 
tachment  The  court,  therefore,  must  have  coi^templated  several  in- 
dividuals travelling  together ;  and  the  words  being  used  in  reference  to 
the  position  they  were  intended  to  qualify,  would  seem  to  indicate  the 
distinction  between  the  appearances  attending  the  usual  movement  of 
a  company  of  men  for  civil  purposes,  and  that  military  movement  which 
might,  in  correct  language,  be  denonunated  <^  marching  by  detachments.** 

The  court  then  proceeded  to  say,  ^  The  meeting  of  particular  bodies 
of  men,  and  their  marching  from  placfs  of  partial  to  a  place  of  general 
rendezvous,  would  be  such  an  assemblage." 

It  is  obvious,  from  the  context,  that  the  court  must  have  intended  to 
state  a  case  which  would  in  itself  be  unequivocal,  because  it  would 
have  a  warlike  appearance.  The  case  stated  is  that  of  dbtinct  bodies  of 
men  assembling  at  different  places,  and  marching  from  these  places  of 
partial  to  a  place  of  general  rendezvous.  When  this  has  been  done^ 
an  assemblage  is  produced  which  would  in  itself  be  unequivocal.  But 
when  is  it  done  ?  what  is  the  assemblage  here  described  ?  The  assem* 
blage  formed  of  the  different  bodies  of  partial  at  a  general  place  of 
rendezvous.  In  describing  the  mode  of  coming  to  this  assemblage,  the 
civil  term  "  travelling"  is  dropped,  and  the  miHtaty  term  ^  marching"  is 
employed.  If  this  was  intended  as  a  definition  of  an  assemblage 
which  would  amount  to  levying  war,  the  definition  requires  an  assem* 
blage  at  a  general  place  of  rendezvous  composed  of  bodies  of  men  who 
had  previously  assembled  ^t  places  of  partial  rendezvous.  But  this  is 
not  intended  as  a  definition,  fpr  clearly  if  there  should  be  no  places  of 
partial  rendezvous,  if  troops  should  embody  in  the  first  instance,  in 
great  force  for  the  purpose  of  subverting  the  government  by  violence, 
the  act  would  be  unequivocal,  it  would  have  a  warlike  appearance,  and 
it  would,  according  to  the  opinion  of  the  supreme  court,  properly  con- 
strued, and  according  to  the  English  authorities,  amount  to  levying 
war.  But  this,  though  not  a  definition,  is  put  as  an  example;  and 
surely  it  may  be  safely  taken  as  an  example.  If  different  bodies  of 
men,  in  pursuance  of  a  treasonable  design,  plainly  proved,  should  as- 
semble  in  warlike  appearance  at  places  of  paKial  rendezvous,  and  should 
march  from  those  places  to  a  place  of  general  rendezvous,  it  is  difficult 
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to  conceive  how  such  a  transaction  could  take  place  without  exhibiting 
the  appearance  of-  war,  without  an  obvious  display  pf  force.  At  any 
rate,  a  court  in  stating  generally  suoh  a  military  assemblage  as  would 
amount  to  levying  war,  and  having  a  case  before  them  in  which  there 
was  no  assemblage  whatever,  cannot  reasonably  be  understood,  in  put- 
ting such  an  example,  to  dispense  with  those  appearances  of  war.  which 
feem  to  be  required  by  the  general  current  of  authorities.  Certainljr 
they  ought  not  to  be  so  understood  when  they  say,  in  express  terms, 
that  ^^  it  is  more  safe,  as  well  as  more  consonant  to  the  principles  of  our 
constitution,  that  the  crime  of  treason  should  not  be  extended  by  con- 
struction to  doubtful  cases;  and  that  crimes  not  already  within  the  con* 
stitutional  definition,  should  receive  such  punishment  as  the  legislar 
lure  in  its  wisdom  may  provide.'* 

After  this  analysis  of  the  opinion  of  the  supreme  court,  it  will  be  ob- 
served, that  the  direct  question,  whether  an  assemblage  of  men  which 
mi^ht  be  construed  to  amount  to  a  levying  of  war,  must  appear  in  force 
or  m  military  form,  was  not  in  argument  or  in  fact  before  the  court, 
and  does  not  appear  to  have  been  in  terms  decided.  The  opinion  seems 
to  have  been  drawn  without  particularly  adverting  to  this  question,  and, 
therefore,  upon  a  transient  view  of  particular  expressions,  might  in- 
spire the  idea  that  a  display  of  force,  that  appearances  of  war,  were  not 
necessary  ingredients  to  constitute  the  fact  of  levying  war.  But  xipon 
a  more  intent  and  more  accurate  investigation  of  this  opinion,  although 
the  terms  force  and  violence  are  not  employed  as  descriptive  of  the 
assemblage,  such  requisites  are  declared  to  bQ  indispensable  as  caa 
scarcely  exist  without  the  appearance  of  war,  and  the  existence  of  real 
force.  It  is  said  that  war  must  be  levied  in  fact ;  that  the  object  must 
be  one  which  is  to  be  effected  by  force ;  that  the  assemblage  must  be 
auch  as  to  prove  that  this  is  its  object ;  that  it  must  not  be  an  equivo- 
cal act,  without  a  warlike  appearance ;  that  it  must  be  an  open  assem- 
blage for  the  purpose  of  force.  In  the  course  of  this  opinion,  deci- 
sions are  quoted  and  approved,  which  require  the  employment  of  force 
to  constitute  the  crime.  It  seems  extremely  difficult,  if  not  impossi- 
ble, to  reconcile  these  various  declarations  with  the  idea  that  the  su- 
preme court  considered  a  secret  unarmed  meeting,  although  that  meet- 
ing be  of  conspirators,  and  although  if  met  with  a  treasonable  intent, 
as  an  actual  levying  of  war.  Without  saying  that  the  assemblage  must 
be  in  force  or  in  warlike  form,  they  express  themselves  so  as  to  show 
that  this  idea  was  never  discarded,  and  they  use  terms  which  cannot  be 
otherwise  satisfied. 

The  opinion  of 'a  single  judge  certainly  weighs  as  nothing  if  opposed 
to  that  of  the  supreme  court ;  but  if  he  was  one  of  the  judges  who  as- 
sisted in  framing  that  opinion,  if  while  the  impresision  under  which  it 
was  framed  was  yet  fresh  upon  his  mind,  he  delivered  an  opinion  on 
the  same  testimony,  not  contradictory  to  that  which  had  been  given  by 
all  the  judges  together,  but  showing  the  sense  in  which  he  understood 
'  terms  that  might  be  differently  expounded,  it  may  fairly  be  said  to  he 
i|i  some  measure  explanatory  of  the  opinion  itself, 
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Yo  the  judge  before  whom  the  charge  agfiinst  the  prisoner  at  the  bar 
was  first  brought,  the  same  testimony  was  offered  with  that  which  had 
been  exhibited  before  the  supreme  court,  and  he  was  required  to  give 
an  opinion  in  almost  the  same  case.  Upon  this  occasion,  he  said^ 
"War  can  only  be  levied  by  the  employment  of  actual  force.  Troops 
must  be  embodied  i  men  must  be  assembled  in  order  tp  levy  war." 
Again,  he  observed,  *<  The  fact  to  be  proved  in  this  case,  is  an  act  of 
public  notoriety.  It  must  exist  in  the  view  of  the  world,  or  it  cannot 
exist  at  all.  The  assembling  of  forces  to  levy  war  is  a  visible  transac- 
tion, and  numbers  must  witness  it." 

It  is  not  easy  to  doubt  what  kind  of  assemblage  Was  in  the  mind  of 
the  judge  who  used  these  expressions,  and  it  is  to  be  recollected  that 
he  had  just  returned  from  the  supreme  court}  and  was  speaking  on  the 
very  facts  on  which  the  opinion  of  that  court  was  delivered. 

The  same  judge^  in  his  charge  to  the  grand  jury  who  found  this  bill) 
observed,  *'To  constitute  the  fact  of  levying  war,  it  is  not  necessary  ^ 
that  hostilities  shall  have  actually  commenced  by  engaging  the  military  * 
force  of  the  United  States,  or  that  measures  of  violence  against  the 
government  shall  have  been  carried  into  execution.  But  levying  war 
is  a  fact,  in  the  constitution  of  which  force  is  an  indispensable  ingre- 
dient. Any  combination  to  subvert,  by  force,  the  government  of  the 
United  States,  violently  to  dismember  the  union,  to  compel  a  change  in 
the-  administration,  to  coerce  the  repeal  or  adoption  of  a  general  law^ 
is  a  conspiracy  to  levy  war,  and  if  the  conspiracy  be  carried  into  effect 
by  the  actual  employment  of  force,  by  the  embodying  and  assembling 
of  men  for  the  purpose  of  executing  the  treasonable  design  which  was 
previously  conceived,  it  amounts  to  levying  of  war.  It  has  been  held 
that  arms  are  not  essential  to  levying  war  provided  the  force  assembled 
be  sufficient  to  attain,  or  perhaps  to  justify  attempting,  the  object  with- 
out them."  This  paragraph  is  immediately  followed  by  a  reierence  to 
the  opinion  of  the  supreme  court. 

It  requires  no  commentary  upon  these  words,  to  show  that,  in  the 
opinion  of  the  judge  who  uttered  them,  an  assemblage  of  men  which 
should  constitute  the  fact  of  levying  war  must  be  an  assemblage  in 
force,  and  that  he  so  understood  the  opinion  of  the  supreme  court.  If 
in  that  opinion  there  may  be  found  in  some  passages,  a  want  of  preci- 
sion, and  indefiniteness  of  expression,  which  has  occasioned  it  to  be 
differently  understood  by  different  persons,  that  may  well  be  accounted 
for,  when  it  is  recollected  that  in  the  particular  case  there  was  no  as- 
sennblage  whatever.  ^In  expounding  that  opinion  the  whole  should  be 
taken  together,  and  in  i;eference  to  the  particular  case  in  which  it  waa 
delivered.  It  is,  however,  not  improbable  that  the  misunderstanding 
bas  arisen  from  this  circumstance.  The  court,  unquestionably,  did  not 
consider  arms  as  an  indispensable  requisite  to  levying  war  ;  an  assem* 
blage  adapted  to  the  object  Imight  be  in  a  condition  to  effect  or  to  at« 
tempt  it  without  them*    Nor  did  the  court  consider  the  actual  applies* 
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tion  of  the  force  to  the  6bject»  at  all  timest  an  in^masable.  requisite; 
for  ao  assemblage  might  be  in  a  condition  to  apply  rorcei  might  hQ  in  a 
state  adapted  to  real  war*  without,  having  made  the  actual  application  of 
that  force.  From  these  positional  which  are  to  be  found  in  the  opi« 
nion«  it  may  have  been  inferred,  it  is  thought  too  hastily,  that  the  na- 
ture of  the  aasembli^e  was  unimportant,  and  that  war  ought  he  conai-* 
dered  as  actually  levied  by  any  meeting  of  men,  if  a  criminal  invea^oa 
can  be  imputed  to  them  by  testimony  of  any  kind  whatever. 

It  haa  been  thought  proper  to  discuss  this  question  at  large,  and  lo 
review  the  opinion  of  the  supreme  court,  although  this  court  would  be 
more  disposed  to  leave  the  question  of  fact,  whether  an  overt  act  qf 
levying  war  was  committed  on  Blennerbassett's  island  to  the  jury  under 
this  explanation  of  the  law,  and  to  instruct  them,  that  unless  the  asaem^ 
blage  on  Biennerhassett's  island  was  an  assemblage  in  force ;  was  a 
military  assemblage  in  a  condition  to  make  war,  it  was  not  a  levying  <^ 
war,  and  that  they  could  not  construe  it  into  an  act  of  war,  than  to  ar« 
rest  the  further  testimony  which  might  be  offered  to  connect  the  pri- 
soner with  that  assemblage,  or  to  prove  the  intention  of  those  who  as« 
sembled  together  at  that  place.  This  point,  however,  la  not  to  be  un- 
derstood as  decided.  It  wilU  perhaps,  coostituto  an  essential  inquiry  in 
another  case. 

Before  leaving  the  opinion  of  the  supreme  court  entire]^  on  the 
question  of  the  nature  of  the  assemblage  which  will^  constitute  an  act 
of  levying  war,  this  court  cannot  forbear  to  ask,  why  is  an  assemblage 
absolutely  required  ?  Is  it  not  to  judge  in  some  measure  of  the  end 
by  the  proportion  which  the  me^n^  bear  to  the  end  ?  Why  is  it  that  a 
single  armed  individual,  entering  a  boat  and  sailing  down  the  Ohio,  for 
the  avowed  purpose  of  attacking  New  Orleans,  could  not  be  said  to  levy 
war  l^  Is  it  not  that  he  is  apparently  not  in  a  condition  to  levy  war  ? 
If  this  be  so,  ought  not  the  assemblage  to  fiimish  some  evidence  of  its 
intention  and  capacity  to  levy  war  before  k  can  amount  to  levying 
war  ?  And  ought  not  the  supreme  coun,  when  speaking  of  an  assem- 
blage for  the  purpose  of  effecting  a  treasonable  object  by  force,  be 
understood  to  indicate  an  assemblage  exhibiting  the  appearance  of 
force. 

The  definition  of  the  attorney  for  the  United  States  deserves  no* 
tice  in  this  respect*  It  is,  ^  When  there  is  an  assemblage  of 'men  con- 
vened for  the  purpose  of  effecting  by  force  a  treasonable  object,  which 
force  is  meant  to  be  employed  before  the  assemblage  disperses,  this 
is  treason.** 

To  read  this  definition  without  adverting  to  the  argument,  vre  should 
infer  that  the  assemblage  was  itself  to  effect  by  force  the  treasonable 
object,  not  to  join  itself  to  some  other  bodies  of  men,  and  then  to  effect 
the  object  by  their  combined  force.  Under  this  construction  it  woukt 
he  expected  the  appearance  4>f  the  assemblage  would  bear  some  pro- 
portion to  the  object,  and  would  indicate  the  intention.  At  any  rate, 
that  it  would  be  an  assemblage  in  force.  This  construction  is  most 
certainly  not  that  which  was  intended,  but  it  serves  to  show  that  gene- 
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nU  phrases  must  always  be  undeirstood  in  referetice  to  the  subject  mat- 
tet*^  and  to  the  general  principles  of  law.  • 

On  that  division  of  the  subject  which  resj^ects  the  merits  of  the  case 
connected  ^ith  the  ple^dingsi,  two  points  are  also  made. 

1st  That  this  indictment,  having  chiarged  the  prisoner  with  levying 
war  on  Blennerhassett's  island,  and  contaihing  no  other  overt  act)  can- 
not be  Supported  by  proof  that  war  was  levied  at  that  pkce  by  other 
persons^  in  the  absence  of  the  prisoner,  even  admitting  those  persons 
to  be  connected  with  hini  in  one  common  treasonable  conspiracy. 

Sdiy.  That  admitting  such  an  indictment  could  be  supported  by  such 
evidence,  the  previous  conviction  of  some  person  who  committed  the 
sict  which  is  said  to  amount  to  levying  war,  is  indispensable  to  the  con- 
viction  of  a  person  who  advised  or  procured  that  act. 

As  to  the  first  point,  the  indictment  contains  4wo  counts,  one  of 
which  charges  that  the  prisoner,  with  a  number  of  persons  unknown, 
levied  war  on  Blennerhassett's  island,  in  the  county  of  Wood,  in  the 
distHct  of  Virginia ;  and  the  other  adds  the  circumstance  of  their  pro* 
eeeding  from  that  island  down  the  river,  for  the  purpose  of  seizing 
New  Orleans  by  force. 

In  point  of  fact,  the  prisoner  was  not  on  Blennerhassett*s  island,  nor 
in  th^  county  of  Wood^  nor  in  the  district  of  Virginia. 

In  considering  this  point  the  court  is  led  first  to  inquire  whether  an 
indictment  for  levying  \^ar  must  specify  an  overt  act,  or  would  be  sufii- 
cient  if  it  merely  charged  the  prisoner  in  general  terms  with  having 
levied  War,  omitting  the  expression  of  place  or  circumstance. 

The  place  In  which  a  crime  was  committed  is  essential  to  aii  indict^ 
ment,  were  it  only  to  show  the  jurisdiction  of  the  court.  It  is  also 
essential  for  the  purpose  of  enabling  the  prisoner  to  make  his  defence. 
That,  at  common  law,  an  indictment  would  have  been  defective  which 
jdid  not  mention  the  place  in  which  the  crime  was  committed,  can 
scarcely  be  double^.  For  this,  it  is  sufficient  to  refer  to  Hawkins,  b.  3. 
c.  35.  sect.  84.  and  c  S3,  sect.  91.  This  necessity  is  rendered  the 
stronger  by  the  constitutional  provision  that  tht  offender  ^' shall  be 
tried  in  the  state  and  district  wherein  the  crime  shall  have  been  com- 
mitted,*' and  by  the  act  bf  congress  ^hich  requires  that  twelve  petty 
jurors  at  least  ahali  be  summoned  from  the  county  where  the  offence 
was  committed. 

A  description  of  the  particular  manner  in  which  the  war  was  levied 
seems  also  essential  to  etiable  the  accused  to  make  his  defence.  The 
law  does  not  expect  a  man  to  be  prepared  to  defend  every  iet  df  his 
life  which  may  be  suddenly  and  without  notice  alleged  against  him. 
In  common  justice,  the  particular  fact  with  which  he  is  charged  ought 
to  be  stated,  and  stated  in  such  a  manner  as  to  afford  a  reasonable  cer- 
tainty of  the  nature  of  the  accusation,  and  the  circumstances  which 
will  be  adduced  against  him.  The  general  doctrine  on  the  subject  of 
indictments  is  full  to  this  point.  Foster,  p.  149.  speaking  of  the  treason 
of  compassing  the  king's  death,  says,  ^'  From  what  has  been  said  it  fol- 
loweth  that  in  every  indictment  for  this  species  6f  treason,  and  indeed 
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for  kfying  war  uid  adherbg  to  the  king's  enemies,  an  overt  act  must 
be  alleged  and  pr<vred.  For  the  overt  act  is  the  charge  to  which  th» 
prisoner  must  apply  his  defence/' 

In  p.  330.  Foster  repeats  this  declaration.  It  is  also  laid  down  in 
Hawk.  b.  8.  c.  IT.  sect.  29.  1  Hale,  131.  1  East,  i  16.  and  by  the  other 
authorities  cited*  especially  Vaughan's  Case.  In  corroboration  of  this 
opinion,  it  may  be  observed,  that  treason  can  only  be  established  by  the 
proof  of  overt  acts,  and  that  by  the  common  law  as  well  as  by  the  «ts^ 
tute  of  7  of  William  III.  those  overt  acts  only  which  are  charged  in 
the  indictment  can  tie  given  in  evidence,  unless,  perhaps,  as  corrobora- 
tive testimony  after  the  overt  acts  are  proved.  That  clause  in  the  coff^ 
atitution,  too,  which  says  that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  ^  to  be  informed  of  the  nature  and  cause  of  the 
accusation,'*  is  considered  as  having  a  direct  bearing  on  this  point. 
It  secures  to  him  such  information  as  will  enable  him  to  prepare  for  his 
defence* 

It  seems,  then,  to  be  perfectly  clear,  that  it  would  not  be  sufficient 
for  an  indictment  to  allege  generally  that  the  accused  had  levied  war 
against  the  United  States.  The  charge  must  be  more  particulartyr 
specified  by  laying  what  is  termed  an  overt  act  of  levjdng  war.  The 
law  relative  to  an  appeal,  as  cited  from  Stamford,  is  strongly  corrobora- 
tive of  this  opinion. 

If  it  be  necessary  to  specify  the  charge  in  the  indictment,  it  woold 
seem  to  follow,  irresistiblv*  that  the  charge  must  be  proved  as  laid. 

All  the  authorities  which  require  an  overt  act,  require  also  that  this 
evert  act  should  be  proved.  The  decision  in  Vaughan's  Case  is  par* 
ticularly  in  point.  Might  it  be  otherwise,  the  charge  of  an  OTert 
act  would  be  a  mischief  instead  of  an  advantage  to  the  accused.  It 
would  lead  him  from  the  true  cause  and  nature  of  the  accusatien,  in* 
stead  of  informing  him  respecting  it. 

But  it  is  contended  on  the  part  of  the  prosecution  that,  adthough  the 
accused  had  never  been  with  the  party  which  assembled  at  Bleaner* 
hassett's  island,  and  was,  at  the  time,  at  a  great  distance,  and  in  a  dif^- 
ferent  state,  he  was  yet  legally  present,  ^d.  therefore,  maf  properly  be 
charged  in  the  indictment  as  being  present  in  fact. 

It  is,  therefore,  necessary  to  inquire  whether  in  this  case  the  doctrine 
of  constructive  presence  can  apply. 

It  is  conceived  by  the  court  to  be  possible  that  a  person  may  be  ccm- 
eerned  in  a  treasonable  conspiracy,  and  yet  be.legally<as  well  as  actually 
absent,  while  some  one  act  pf  the  treason  is  perpetrated.  If  a  rebel* 
lion  should  be  so  extensive  as  to  spread  through  every  state  in  the 
union,  it  will  scarcely  be  contended  that  every  individual  concerned  in 
it  is  legally  present  at  every  overt  act  committed  in  the  course  ef  that 
rebellion.  It  would  be  a  yery  violent  presumption  indeed,  too  violent 
to  be  made  without  clear  authority,  to  presume  that  even  the  chief"  of 
the  rebel  army  was  legally  present  at  every  ^uch  overt  act.  If  the  main 
rebel  arniy  with  the  chief  at  its  head,  should  be  prosecuting  war  at  one 
extremity  of  our  territory,  say  in  New  Hampshire,  if  this  chief  should 
1)9  there  captured  and  sent  to  the  pther  extremity  for  the  purpose  of 
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trial)  if  his  indictment^  instead  of  alleging  an  overt  act  which  was  triie 
In  point  of  fact,  s^iould  allege  that  he  had  assembled  some  small  party, 
irbich,.  in  truthi  he  had  not  seen>  and  had  levied  war  by  engaging  in  a 
skirmish  in  Georgia  at  a  dme  when  in  reality  he  was  fighting  a  battle 
in  New  Hampshire,  if  such  evidence  would  support  such  an  indictment} 
l^  the  fiction  that  he  was  legally  present  though  really  absent}  all  would 
ask  to  what  purpose  are  those  provisions  in  the  constitution  which  di- 
rect the  place  of  trial,  and  ordain  that  the  accused  shall  be  informed  of 
the  nature  and  cause  of  the  accusation  ? 

But  that  a  man  may  be  legally  absent  who  has  counselled  or  pro«r 
cured  a  treasonable  act,  is  proved  by  all  those  books  which  treat  upon 
tJie  subject,  and  which  concur  in  declaring  that  such  a  person  is  a  prin- 
cipal traitor,  not  because  he  was  legally  present^  but  because  in  treason 
all  are  principals.  Yet  the  indictment,  upon  general  principles,  ,would 
charge  him  according  to  the  truth  of  the  case.  Lord  Coke  says,  '<  If 
many  conspire  to  levy  war,  and  some  of  them  do  levy  the  same  accord* 
ing  to  the  conspiracy^  this  is  high  treason  in  all.'*  Why  ?  Because  all 
were  legally  present  Vhen  the  war  was  levied  ?  No,  «^  For  in  trea* 
son,"  continues  Lord  Coke,  ^'  all  be  principals,  and  war  is  levied/*  In 
this  case  the  Indictment,  reasoning  from  analogy,  would  not  charge 
that  the  absent  conspirators  were  present,  but  wogld  state  the  trnth  of 
the  case.  If  the  conspirator  had  done  nothing  which  amounted  to  le- 
vying of  war,  and  if,  by  our  constitution,  the  doctnne  that  an  accessary 
becomes  a  principal  be  not  adopted,  in  consequence  of  which  the  con- 
spirator could  not  b^  condemned  under  an  indictment  stating/the  truth 
of  the  case,  it  would  be  going  very  far  to  say  that  this  defect,  if  it  be 
termed  one,  may  be  cured  by  an  indictment  stating  the  case  untruly. 

This  doctrine  of  Lord  Coke  has  been  adopted  by  all  subsequent  wri* 
ters;  and  it  is  generally  laid  down  in  the  English,  books,  that  whatever 
will  make  a  man  an  accessary  in  felony,  will  make  him  a  principal  in 
treason;  but  it  is  nowhere  suggested  that  he  is  by  construction  to  be 
considered  as  present  when  in  point  of  fact  he  was  absent. 

Foster  has  been  particularly  quoted,  and  certainly  he  is  precisely  in 
point.  ^^  It  is  well  known,"  says  Foster,  '<  that  in  the  language  of  the 
law  there  are  no  accessaries  in  high  treason;  all  are  principals. 
Every  instance  of  incitement,  aid,  or  protection,  which  in  the  case  of 
felony  will  render  a  man  an  accessary  before  or  after  the  fact,  in  the 
case  of  high  treason,  whether  it  be  treason  at  common  luw  or  by  sta- 
tute, will  make  him  a  principal  In  treason.  The  cases  of  incitement 
and  aid  are  cases  put  as  examples  of  a  man's  becoming  a  principal  in 
treason,  not  because  he  was  legally  present,  but  by  force  of  that  maxim 
in  the  common  law,  that  whatever  will  render  a  man  an  accessary  at 
.  condimon  |aw  will  render  him  a  principal  in  treason.  In  other  passages 
•the  words  '^ command'*  or  ^^ procure**  are  used  to  indicate  the  same 
state  of  things,  that  is,  a  treasonable  assemblage  produced  by  a  man 
vho  is  not  himself  in  that  assemblage. 

In  point  of  law,  then,  the  man  who  incites,  aids,  or  procures  a  tr^a^ 
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•onable  act,  is  not)  merely  in  conseqaence  of  that  incit^Beoft,  aid  or 
procurement,  legallf  present  when  that  act  is  committed. 

If  it  does  pot  result  from  the  nature  of  the  crime,  that  all  who  are 
Concerned  in  it  are  legally  present  at  erery  overt  act,  th^n  each  case 
depends  upon  its  own  circumstances,  and  to  judge  how  far  the  circum- 
stances of  any  case  can  make  him  iegaUy  present  who  is  b  fiict  absent, 
the  doctrine  of  constructive  presence  must  he  examined. 

Hale,  in  his  Ist  vol.  p.  615.  says,  ^'  Regularly  ho  man  can  be  a  ptinci- 
pal  in  felony  unless  he  be  present/*  In  the  same  page  he  says,  ^  An 
accessary  before^  is  he  that  being  absent  at  the  time  of  the  felony  com- 
mitted, doth  yet  procure,  counsel,  ot  command  another  to  commit  a  fe- 
lony.** The  books  are  full  of  passages  which  state  this  to  be  the  law; 
Foster,  in  showing  what  acts  of  concurrence  will  make  a  man  a  prin- 
cipal, says,  ^<  He  must  be  present  at  the  perpetration,  otherwise  he  can 
be  no  more  than  an  accessary  before  the  iact.** 

'  These  strong  distinctions  would  be  idle,  at  any  rate  they  would  be 
inapplicable  to  treason,  if  they  were  to  be  entirely  lost  in  the  doctrine 
of  constructive  presence. 

Foster  adds,  p.  349.  <^  When  the  law  requireth  the  presence  of  the 
accomplice  at  the  perpetration  of  the  fact  in  order  to  render  him  a 
principal,  it  doth  not  require  a  strict  actual  immediate  presence,  hnch 
a  presence  as  would  make  him  an  eye  or  ear  witness  of  what  passeth.'* 
The  terms  used  by  Foster  are  such  as  would  be  employed  by  a  man 
intending  to  show  the  necessity  that  the  absent  person  should  be  near 
at  hand,  although,  from  the  nature  of  the  thing,  no  precise  distance 
could  be  marked  out.  An  inspection  of  the  cases  from  which  Foster 
drew  this  general  principle  will  serve  to  illustrate  it.  (See  Hale,  439.) 
In  all  these  cases,  put  by  Hale,  the  whole  party  set  out  together  to 
commit  the  very  fact  charged  in  the  indictment,  or  to  commit  some 
other  unlawful  act,  in  which  they  are  all  to  be  personally  concerned  at 
the  same  time  and  place,  and  are,  at  the  very  time  when  the  criminal 
fact  is  committed,  near  enough  to  give  actual  personal  aid  and  assist- 
ance to  the  man  who  perpetrated  it.  Hale,  in  p.  449.  giving  the  rea^n 
for  the  decision  in  the  case  of  the  Lord  Dacres,  says,  ^  They  ^I  came 
with  an  intent  to  steal  the  deer,  and,  consequently,  the  law  supposes  that 
they  came  all  with  the  intent  to  oppose  all  that  should  hinder  them  in 
that  design.**  The  original  case  says  this  was  their  resolution.  This 
opposition  would  be  a  personal  opposition.  This  case,  even  as  stated 
by  Hale,  would  clearly  not  comprehend  any  man  who  entered  into  the 
Combination,  but  who,  instead  of  going  to  the  park  where  the  niurder 
was  committed,  should  not  set  out  tirith  the  others,  should  go  to  a  dif- 
ferent park,  or  should  even  lose  his  way.     See  Hale,  534. 

In  both  the  cases  here  stated,  the  persons  actually  set  out  together, 
and  were  near  enough  to  assist  in  the  commission  of  the  fact;  That  in 
the  case  of  Pudsy  the  felony  was,  as  stated  by  Hale,  a  diffbrent  felony 
from  that  onginally  intended,  is  unimportant  in  regard  to  the  particular 
principle  now  under  consideration,  so  far  as  respected  distance ;  as  re- 
spected capacity  to  assist  in  case  of  resistance,  it  is  the  same  as  if  the 
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foUbery  kid  been  that  which  was  origtnaUy  desIgBed*  The  cage  in  the 
original  report  ^hows  that  the  felony  comiTiitted  was  in  fact  in  pursu- 
ance of  that  originally  designed^  Foster,  350.  plainly  smpposes  the 
same  particular  design»  not  a  general  design  composed  of  many  par- 
ticular distinct  facts.  He  supposes  them  to  be  cooperating  wUh  re- 
spect to  that  particular  design.  This  may  be  illustrated  by  a  case 
which  is  perhaps  common.  Suppose  a  band  of  robbers  confederated 
for  the  general  purpose  of  robbing.  They  set  out  together,  or  in  par- 
ties, to  rob  a  particular  individual,  and  each  performs  the  part  assigned 
to  him*  Some  ride  up  to  the  individual  and  demand  his  purse,  others 
watch  out  of  sight  to  intercept  those  who  might  be  coming  to  assist 
the  man  on  who^  the  robbery  is  to  be  committed.  If  murder  or  rob- 
bery actually  take  place,  all  are  principals,  and  all,  in  construction  of 
law,  are  present.  But  suppose  they  set  out  at  the  same  time,  or  at  dif- 
ferent times,  by  different  roads,  to  attack  and  lob  different  individuals  or 
different  companies ;  to  commit  distinct  acts  of  robbery.  It  has  never 
been  contended  that  those  who  committed  one  act  of  robbery,  or  who 
&iled  altogether,  were  constructively  present  at  the  act  of  those  who 
were  associated  with  them  in  the  common  object  of  robbery,  who  were 
to  share  the  plunder,  but  who  did  not  assist  at  the  particular  &ct. 
They  do  indeed  belong  to  the  general  party,  but  they  are  not  of  tho 
particular  party  which  committed  this  fact.  Foster  concludes  this  sub* 
ject  by  observing,  that  ^  in  order  to  render  a  person  an  accomplice  and 
a  principal  in  felony,  he  must  be  aiding  and  abetting  at  the  fact,  or 
ready  to  afford  assistance  if  necessary.''  That  is,  at  the  particular  fact 
which  is  pharged,  he  must  be  ready  to  render  assistance  to  those  who 
are  committing  that  particular  fact;  he  must,  as  is  stated  by  Hawkinst 
be  ready  to  give  immediate  and  direct  assistance.  > 

All  the  cases  to  be  found  in  the  books  go  to  the  same  point.  Let 
then>  be  applied  to  that  under  consideration. 

The  whole  treason  laid  in  this  indictment  is  the  levying  of  war  in 
Blennerhassett's  island,  and  the  whole  question  to  which  the  inquiry  of 
the  court  is  now  directed  is,  whether  the  prisoner  was  legally  present 
at  that  fiict. 

I  say  tliis  is  the  whole  question,  because  the  prisoner  can  only  be 
convicted  on  the  overt  act  laid  in  the  indictment.  With  respect  to 
this  prosecution,  it  is  as  if  no  other  overt  act  existed.  If  other  overt  ^ 
acta  can  be  inquired  into,  it  is  for  the.  sole  purpose  of  proving  the 
particular  fact  charged ;  it  is  as  evidence  of  the  crime  consisting  of 
this  particular  fact,  not  a&  establishing  the  general  crime  by  a  distinct 
feet. 

The  counsel  for  the  prosecution  have  charged  those  engaged  in  the 
defence  with  considering  the  overt  act  as  the  treason,  whereas  it  ought 
to  be  considered  solely  as  the  evidence  of  the  treason ;  but  the  counsel 
for  the  prosecution  seem  themselves  not  to  have  sufficiently  adverted  to 
this  clear  principle,  that  though  the  overt  act  may  not  be  itself  the 
treason,  it  is  the  sole  act, of  that  treason  which  can  produce  convictiour 
It  is  the  sole  point  in  issue  between  the  parties.    And  thQ  only  divisioB 
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of  that  point,  if  the  eiqiression  be  allowed,  which  ikt  court  is  lioir  ttsfi 
mining,  is  the  constructive  presence  of  thepiisoner  at  the  foct  chai^^ 

To  return,*  then,  to  the  application  of  the  cases.  ^ 

Had  the  prisoner  set  out  with  the  party  from  Beaver  for  Blemier* 
hasselt's  island,  or,  perhaps,  bad  he  set  out  for  that  place,  though  not 
from  Beaver,  and  had  arrived  in  the  island,  he  would  have  been  present 
at  the  fact ;  had  he  not  arrived  in  the  island,  but  had  taken  a  posisioa 
near  enough  to  cooperate  with  those  on  the  island,  to  assist  them  in 
any  act  of  hostility,  or  to  aid  then^if  attacked,  the  question  whether  he 
was  constructively  present  would  be  a  question  compdunded  of  law  and 
&ct,  which  would  be  decided  by  the  jury,  with  the  aid  of  the  court,  so 
far  as  respected  the  law.  In  this  case  the  accused  would  have  been  of 
the  particular  party  assembled  on  the  island,  and  would  have  been  a^ 
sociated  with  them  in  the  particular  act  of  levying  war  said  to  have 
been  committed  on  the  island. 

But  if  he  was  not  with  the  party  at  any  time  before  they  reached  the 
island }  if  he  did  not  join  them  there,  or  intend  to  join  them  there ;  if 
bis  personal  cooperation  in  the  general  plan  was  to  be  afforded  else- 
where, at  a  g^eat  distance,  in  a  different  state ;  if  the  overt  acts  of 
treason  to  be  performed  by  him  were  to  be  distinct  overt  acts,  then  he 
was  not  of  the  particular  party  assembled  at  Bl^merhassett'a  island) 
4ind  was  not  constructively  present,  aiding  and  assisting  in  the  particular 
act  which  was  there  committed.  • 

The  testimony  on  this  point,  so  far  as  it  has  been  delivered,  is  not 
Equivocal.  There  is  not  only  no  evidence  that  the  accused  was  of  the 
particular  party  which  assembled  on  Blennerhassett's  island,  but  the 
whole  evidence  shows  he  was  not  of  that  party. 

In  felony,  then,  admitting  the  crime  to  have  been  completed  on  the 
island,  and  to  have  been  advised,  procured,  or  commanded  by  the  ac- 
cused, he  would  have  been  incontestably  an  accessary,  and  not  a  prin« 
cipai. 

But  in  treason,  it  is  said,  the  law  is  otherwise,  because  the  theatre  of 
action  is  more  extensive. 

This  reasoning  applies  in  England  as  strongly  as  in  the  United 
States.  While  in  M5  and  '45  the  family  of  Stuart  #ought  to  re'gain  the 
crown  they  had  forfeited,  the  struggle  was  for  the  whole  kingdom;  yet 
no  man  was  ever  considered  as  legally  present  at  one'  place,  when  ac^ 
tually  at  another ;  or  as  aiding  in  one  transaction,  while  actually  em- 
ployed in  another.  • 

With  the  perfect  knowledge  that  the  whole  nation  may  be  the  thea- 
tre of  action,  the  English  books  unite  in  declaring,  that  he  who  coun^ 
sels,  procures,  or  aids  treason,  is  guilty  accessorily,  and  solely  in  virtue 
of  the  common  law  piinciple,  that  what  will  make  a  man  an  accessary 
in  felony  makes  him  a  principal  in  treason.  So  &r  from  considering  a 
man  as  constructively  present  at  every  overt  act  of  the  general  treason 
in  which  he  may  have  been  concerned,  the  whole  doctrine  of  the  books 
limits  the  proof  against  him  to  those  particular  overt  acts  of  levying 
war  with  which  he  is  charged. 
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What  would  be  the  effect  of  a  different  doctrine  ?  Clearly  that 
ifirhich  has  been  stated.  If,  a.  person  levying  war  in  Kentucky  may  be 
said  to  be  constructively  present  and  assembled  with  a  party  carrying 
on  war  in  Virginia,  at  a  great  distance  from  him,  then  he  is  present  at 
every  overt  act'  performed  anywhere ;  he  may  be  tried  in  any  state  on 
the  continent,  where  any  overt  act  has  been  committed ;  he  may  be 
proved  to  be  guilty  of  an  overt  act  laid  in  the  indictment  in  which  he 
had  no  personal  participation,  by  proving  that  he  advised  it,  or  that  he 

committed  other  acts. 

* 

This  is,  perhaps,  too  extravagant  to  be  in  terms  maintained.  Cer- 
tainly it  cannot  be  supported  by  the  doctrines  of  the  English  law. 

The  opinion  of  Judge  Paterson,  in  Mitchell's  Case,  has  been  cited  on 
this. point.     2  Dall.  348. 

The  indictment  is  not  specially  stated ;  but  from  the  c^se  as  reported, 
it  must  have  been  either  general  for.  levying  war  in  the  county  of  Alle- 
ghany, and  the  overt  act  laid  must  have  been  the  assemblage  of  men 
and  levying  of  war  in  that  county ;  or  it  must  have  given  a  particular 
detail  of  the  treasonable  transactions  in  that  county.  The  first  supposi-  ^ 
tion  is  the  most  probable ;  but  let  the  indictment  be  in  the  one  form 
or  the  otheri  and  the  result  is  the  same.  The  facts  of  the  case  are, 
that  a  large  body  of  men,  of  whom  iMitchell  was  one,  assembled  at 
Braddock's  field,  in  the  county  of  Alleghany,  for  the  purpose  of  com- 
mitting  acts  of  violence  at  Pittsburgh.  That  there  was  also  an  assem- 
blage at  a  different  time  at  Couches  fort,  at  which  the  prisoner  also  at« 
tended.  The  general  and  avowed  object  of  that  meeting  was  tc^con- 
cert  measures  for  resisting  the  execution  of  a  public  law.  At  Couches 
fort  the  resolution  was  taken  to  attack  the  house  of  the  inspector,  and 
the  body  there  assembled  marched  to  that  house  and  attacked  it  It 
was  proved  by  the  competent  number  of  witnesses,  that  he  was  at 
Couches  fort  armed ;  that  he  offered  to  reconnoitre  the  house  to  be  at- 
tacked; that  he  marched  with  the  insurgents  towards  the  house;  that 
he  was  with  them  after  the  action,  attending  the  body  of  one  of  his 
comrades  who  was  killed  in  it;  oiie  witness  swore  positively  that  he 
was  present  at  the  burning  of  the  house,  and  a  second  witness  said  that 
'<  it  ran  in  his  head  th|t  he  had  seen  him  there.*'  That  a  doubt  should 
exist  in  such  a  case  as  this,  is  strong  evidence  of  the  necessity  that  the 
overt  act  should  be  unequivocally  proved  by  two  witnessess. 

But  what  was  the  opinion  of  the  judge  in  this  case?  Couches  fort 
and  N^yille's  house  being  in  the  same  county,  the  assemblage  having 
been  at  Couches  fort,  and  the  resolution  to  attack  the  house  having 
been  there  taken,  the  body  having  for  the  avowed  purpose  moved  in 
execution  of  that  resolution  towards  the  house  to  be  attacked,  he  in- 
clined to  think  that  the  act  of  marching  was  in  itself  levying  war.  If 
it  was,  then  the  overt  act  laid  in  the  indictment  was  consummated  by 
the  assemblage  at  Couches,  and  the  marching  from  thence*,  and  Mitchell 
was  proved  to  be  guilty  by  more  than  two  positive  witnesses.  But 
without  deciding  this  to  be  the  law,  he  proceeded  to  consider  the  meet- 
VoL.iy.  5L 
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*  iDg  at  Couches,  the  immediate  marching  to  Neville's  house,  and  the  at* 
tack  and  burning  of  the  house,  as  one '  transaction.  Mitchell  was 
proved  by  more  than  two  positive  witnesses  to  have  been  in  that  trans- 
action*  to  have  taken  an  active  part  in  it,  and  the  judge  declared  it  to 
be  unnecessary  that  all  should  have  seen  him  at  the  same  tim^  itnd 
place.  ^ 

But  suppose  not  a  single  witness  had  proved  Mitchell  to  have  been 
at  Couches,  or  on  the  march,  or  at  Neville's.  Suppose  he  had  been  at 
the  time  notoriously  absent  in  a  different  state.  Can  it  be  believed  by 
any  person  who  observes  .the  caution  with  which  Judge  Paterson  re- 
quired the  constitutional  proof  of  two  witnesses  to  the  same  overt  act, 
that  he  would  have  said  Mitchell  was  constructively  present,  and  might, 
on  that  straining  of  a  legal  fiction,  be  found  guilty  of  treason  ?  Had 
he  delivered  such  an  opinion,  what  would  have  been  the  language  of 
this  country  respecting  it  ?  Had  he  given  this  opinion,  it  would  have 
required  all  thie  correctness  of  his  life  to  strike  his  name  from  that 
bloody  list  in  which  the  name  of  Jefferies  is  enrolled. 

But  to  estimate  the  opinion  in  Mitchells  Case,  let  its  circumstances 
be  transfeiTed  to  Burr's  Case.  Suppose  the  body  of  men  assembled  in 
Blennerhassett's  island  had  previously  met  at  some  other  place  in  the 
same  county,  and  that  Burr  had  been  proved  to  be  with  them  by  four 
witnesses ;  that  the  resolution  to  march  to  Blennerhassett's  island  for  a 
treasonable  purpose  had  been  there  taken ;  that  he  had  been  seen  on 
the  march  with  them;  that  one  witness  had  seen  him  on  the  island; 
that  another  thought  he  had  seen  him  there ;  that  he  had  been  seen 
with  the  party  directly  after  leaving  the  island ;  that  this  indictment 
had  charged  the  levying  of  war  in  Wood  county  generally ;  the  cases 
would  then  have  been  perfectly  parallel,  and  the  decisions  would  have 
been  the  same. 

In  conformity  with  pnnciple  and  with  authority,  then,  the  prisoner  at 
the  bar  was  neither  legally  nor  actually  present  at  Blennerhassett's 
island  ;  and  the  court  is  strongly  inclined  to  the  opinion,  that,  without 
proving  an  actual  or  legal  presence  by  two  witnesses,  the  overt  act  laid 
in  this  indictment  cannot  be  proved. 

But  this  opinion  is  controverted  on  two  grounds. 

The 'first  is,  that  the  indictment  does  not  charge  the  prisoner  to  have 
been  present. 

The  second,  that  although  he  was  absent,  yet,  if  he  caused  the  as- 
semblage, he  may  be  indicted  as  being  present,  and  convicted  on  evi- 
dence that  he  caused  the  treasonable  act. 

V  The  first  position  is  to  be  decided  by  the  indictment  itseIC  The 
^ourt  understands  the  allegation  differently  from  the  attorney  for  the 
United  States.  The  court  understands  it  to  be  directly  charged,  that 
the  prisoner  did  assemble  with  the  multitude,  and  did  march  with  them. 
Nothing  will  more  clearly  test  this  construction  than  putting  the  case 
into  a  shape  which  it  may  possibly  take.  Suppose  the  law  to  be  that 
the  indictment  would  be  defective  unless  it  alleged  the  presence  of  th^ 
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jpenon  indicted  at  the  act  of  treason.  If  upon  a  special  verdict  facts 
ahottld  be  found  which  amounted  to  a  levying  of  war  by  the  accused, 
and  his  counsel  should  insist  that  he  could  not  be  condemned  because 
the  indictment  was  defective  in  not  charging  that  he  was  himself  one 
of  the  assemblage  which  constituted  the  treason,  or  because  it  alleged 
the  procurement  defectively,  would  the  attorney  admit  this  construction 
of  his  indictment  to  be  oorrect?  I  am  persuaded  that  he  would  not, 
and  that  he  ought  not  to  make  such  a  concession.  If,  after  a  verdict, 
the  indictment  ought  to  be  construed  to  allege  that  t]ie  prisoner  was 
one  of  the  assemblage  at  Blennerhassett's  island)  it  ought  to  be  so  con- 
strued now.  But  this  is  unimportant,  for  if  the  indictment  alleges  that 
the  prisoner  procured  the  assemblage,  that  procurement  becomes  part 
of  the  overt  act,  and  must  be  proved  as  will  be  shown  hereafter. 

The  second  position  is  founded  on  1  Hale,  314.  ?88.  and  I  East,  iSf. 

While  I  declare  that  this  doctrine  contradicts  every  idea  I  had  ever 
entertained  on  the  subject  of  indictments,  since  jt  admits  that  one  case 
may  be  stated,  and  a  very  different  case  may  be  proved,  I  will  acknow*^ 
ledge  that  it  is  countenanced  by  the  authorities  adduced  in  its  support. 
To  counsel  or  advise  a  treasonable  assemblage,  and  to  be  one  of  that  as« 
semblagOi  are  certainly  distinct  acts,  and,  therefore,  ought  not  to  be 
charged  as  the  same  act.    The  great  objection  to  this  mode  of  proceeds 
ing  is,  that  the  proof  essentially  varies  from  the  charge  in  the  character 
and  essence  of  the  offence,  and  in  the  testimony  by  which  the  accused 
is  to  defend  himself.     These  dicta  of  Lord  Hale,  therefore,  taken  in 
the  extent  in  which  they  are  understood  by  the  counsel  for  the  United 
States,  seem  to  be  repugnant  to  the  declarations  we'  find  everywhere, 
that  an  overt  act  must  be  Isdd,  and  must  be  proved.    No  case  is  cited 
by  Hale  in  support  of  them,  an^  I  am  strongly  inclined  to  the  opinion 
that,  had  the  public  received  his  corrected,  instead  of  his  original  ma*- 
nuscript,  they  would,  if  not  expunged,  have  been  restrained  in  their  ap^- 
plication  to  cases  of  a  particular  description.    Laid  down  generally, 
and  applied  to  all  cases  of  treason,  they  are  repugnant  to  the  principles 
for  which  Hale  contends,  for  which  all  the  elementary  writers  contend, 
and  from  which  courts  have  in  no  case,  either  directly  reported,  or  re« 
ferred  to  in  the  books,  ever  departed.    These  principles  aror  that  the 
indictment  must  give  notice  of  the  offence  i  that  the  accused  is  only 
bound  to  answer  the  particular  charge  which  the  indictment  contains, 
and  that  the  overt  act  laid  is  that  particular  charge.    Under  such  cir*- 
cumstances,  it  is  only  doing  justice  to  Hale  to  examine  his  dicta,  and 
if  they  will  adnut  of  being  understood  in  a  limited  sense,  not  repugn 
nant  to  his  own  doctrines,  nor  to  the  general  principles  of  law,  to  un-r 
derstand  them  in  that  sense. 

^  If  many  conspire  to  counterfeit,  or  counsel  or  abet  it,  and  one  of 
them  doth  the  fact  upon  that  counselling  or  conspiracy,  it  is^  treason  in 
all,  and  they  may  be  all  indicted  for  counterfeiting  generally  within  the 
statute,  for  in  such  case,  in  treason,  all  are  principals." 

This  is  laid  down  as  applicable  singly  to  the  treason  of  counterfeit* 
ing  the  coin^  and  is  not  d|>|>lied  by  Hale  to  other  treasons*    Had  he  de« 
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signed  to  apply  the  principle  universallyt  he  would  have  stated  it  as  a 
general  proposition ;  he  would  have  laid  it  down  in  treating  on  other 
branches  of  the  sutute,  as  well  as  in  the  chapter  respecdng^the  ccmi; 
he  would  have  laid  it  down  when  treating  on  indictments  generally. 
But  he  has  done  neither.  Every  sentiment  bearing  in  any  manner  on 
this  point,  which  is  to  be  found  in  Lord  Hale,  while  on  the  doctrine  of 
levying  war,  or  on  the  general  doctrine  of  indictments,  militates  against 
the  opinion  that  he  considered  the  proposition  as  more  extensive  Ihan 
he  has  declared  it  to  be.  No  court  could  be  justified  in  extending  the 
dictum  of  a  judge  beyond  its  terms,  to  cases  in  which  he  has  ex« 
pressly  treated,  to  which  he  has  not  himself  applied  it,  and  on  which 
he  as  well  as  others  has  delivered  opinions  which  that  dictum  would 
overrule.  This  would  be  the  less  justifiable  if  there  should  be  a  clear 
legal  dJfSlinction  indicated  by  the  very  terms  in  which  the  judge  has 
expressed  himself  between  the  particular  case  to  which  alone  he  has  ^ 
applied  the  dictum,  and  other  cases  to  which  the  court  is  required  to 
extend  it.  , 

There  is  this  clear  legal  distinction.  *'  They  may,''  says  iudge  Hale, 
^  be  indicted  for  counterfeiting  generally.*'  But  if  many  -  conspire  to 
levy  war,  and  some  actually  levy  it,  they  may  not  be  indicted  for  levy- 
ing war  generally.  The  books  concur  in  declaring  that  they  cannot  be 
so  indicted.^  A  special  oveit  act  of  levying  war  must  be  laid.  This 
distinction  between  counterfeiting  the  coins,  and  that  class  of  treasons  * 
among  which  levying  war  is  placed,  is  taken  in  the  statute  of  £dw.  Ill* 
That  statute  requires,  an  overt  act  t>f  levying  war  to  be  laid  in  the  in- 
dictment, and  does  not  require  an  overt  act. of  counterfeiting  the  coin 
to  be  laid.  If  in  a  particular  case  where  a  general  indictment  is  suffi- 
cient, it  be  stated  that  the  crime  may  be  charged  generally  according 
to  the  legal  effect  of  the  act,  it  does  not  follow,  that  in  other  cases 
where  a  general  indictment  would  be  insufficient,  where  an  overt  act 
must  be  laid,  that  this  overt  act  need  not  be  laid  according  to  the  real 
fact.  Hale,  then,  is  to  be  reconciled  with  himself,  and  with  the  general 
principles  of  law,>only  by  permitting  die  limits  which  he  has  himself 
given  to  his  own  dictum,  to  remain  where  he  has  placed  them. 

In  p.  238.  Hale  is  speaking  generally  .of  the  receiver  of  a  traitor,  and 
is  stating  in  what  such  receiver  partakes  of  an  accessary.  1st.  His  in- 
dictment must  be  special  of  the  receipt,  and  not  generally  that  he  did 
the  thing,  which  may  be  otherwise  in  case  of  one  that  is  procurer,  coun- 
sellor or  consenter." 

The  words  ^'  may  be  otherwise,"  do  not  clearly  convey  the  idea  that 
it  is  universally  otherwise.  In  all  cases  of  a  receiver  the  indictment 
must  be  special  on  the  receipt,  and  not  general.  The  words  it  ^^.ma^ 
be  otherwise  in  case  of  a  procurer,"  &c.  signify  that  it  may  be  otherwise 
in  all  treasons,  or  that  it  may  be  otherwise  in  some  treasons.  If  it  may 
be  otherwise  in  some  treasons  without  contradicting  the  doctrines  of 
Hale  himself,  as  well  as  of  other  writers,  but  cannot  be  otherwise  in  all 
treasons  without  such  contradiction,  the  fair  construction  is,  that  Hale 
used  these  words  in  their  restricted  sense ;  that  he  used  them^in  re- 
ference to  treasons,  in  which  a  general  indictment  would  lie^  not  to 
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treasons  where  a  general  indictment  would  not  lie,  but  an  overt  act  of 
the  treason  must  be  charged.  The  two  passages  of  Hale  thus  con« 
strued,  may,  perhajis,  be  law,  and  may  leave  him  consistent  with  him« 
self.     It  appears  to  the  court  to  be  the  fair  way  of  construing  them. 

These  observations  relative  to  the  passages  quoted  from  Hale,  apply  to 
that  quoted  from  East,  who  obviously  copies  from  Hale,  and  relies  upon 
bis  authority. 

Upon  this  point  ^Keeling,  26.  and  1  Hale,  626.  have  also  been  relied 
upon.  It  is  stated  in  both,  that  if  a  man  be  indicted  as  a  principal  and 
acquitted,  he  cannot  afterwards  be  indicted  as  accessary  before  the  fact. 
Whence  it  is  inferred,  not  without  reason,  that  evidence  of  accessorial 
guilt  may  be  received  on  such  an  indictment.  Yet  no  case  is  found  in 
which  the  question  has  been  made  and  decided.  The  objection  has 
never  been  taken  at  a  trial  and  overruled,  nor  do  the  books  say  it  would 
be  overruled.  Were  such  a  case  produced,  its  application  would  be  ques- 
tionable* Keeling  says,  an  accessary  before  the  fact  is  gnodam  modoy  in 
some  manner  guilty  of  the  fact.  The  law  may  not  require  th.at  the 
manner  should  be  stated,  for  in  felony  it  does  not  require  that  an  overt 
act  should  be  laid.  The  indictment,  therefore,  may  be  general.  But 
an  overt  act  of  levying  war  must  be  laid.  These  cases,  then,  prove  in 
their  utmost  extent,  no  more  than  the  cases  previously  cited  from  Hale 
and  East.  This  distinction  between  indictments  which  may  state  the 
fact  generally,  and  those  which  nmst  lay  it  specially,  bear  some  analogy 
to  a  general  and  a  special  action  on  the  case.  In  a  general  action,  the 
declaration  may  ^lay  the  assumpsit  according  to  the  legal  effect  of  the 
transaction,  but  in  a  special  action  on  the  case,  the'  declaration  must 
stale  the  material  circumstance s^truly,  and  they  must  be  proved  as  stated. 
This  distinction  also  derives  some  aid  from  a  passage  in  Hale,  625.  im« 
mediately  preceding  that  which  has  been  cited  at  the  bar.  He  says» 
**  If  A.  be  indicted  as  principal,  and  B.  as  accessary  before  or  after^  and 
both  be  acquitted,  yet  B.  may  be  indicted  as  principal,  and  the  former 
acquittal  as  accessairy  is  no  bar. 

The  crimes,  then,  are  not  the  same,  and  may  not  indifferefftly  be 
tried  under  the  same  indictment.  But  why  is  it  that  an  acquittal  a^ 
principal  may  be  pleaded  in  bar  to  an  indictment  as  accessary,  while 
an  acquittal  as  accessary  may  not  be  pleaded  in  bar  to  an  indictment  as 
principal?  If  it  be  answered  that  the  accessorial  crime  may  be  given 
in  evidence  on  anr  indictmetlt  as  principal,  but  that  the  principal  crime 
may  not  be  given  in  evidence  on  an  indictment  as  accessary,  the  ques- 
tion rcQurs,  on  what  legal  ground  does  this  distinction  stand  }  I  can 
imagine  only  this.  An  accessary  being  guodam  modo  a  principal,  in 
indictments  where  the  law  does  not  require  the  manner  to  be  stated, 
which  need  not  be  special,  evidence  of  accessorial  guilt,  if  the  punish* 
nient  be  the  same,  may  possibly  be  received ;  but  every  indictment  as 
an  accessary  must  be  special.  The  very  allegation  that  he  is  an  acces- 
sary must  be  a  special  allegation,  and  must  show  how  he  became  an  ac- 
cesaiary.  The  charges  of  this  special  indictment,  therefore,  must  be 
proved  as  laidj  and  no  evidence  which  proves  the  crime  in  a  form  sub- 


500  APPENDIX. 

stantialljr  different  can  be  received.  If  this  be  the  legal  reason  for^the 
distinction,  it  supports  the /exposition  of  these  dicu  which  has  been  given* 
If  it  be  not  the  legal  reason,  1  can  conceive  no  other. 

But  suppose  the  law  to  be  as  is  contended  by  the  counsel  for  the 
United  States.  Suppose  an  indictment,  charging  an  individual  with 
personally  assembling  among  others,  and  thus  levying  war,  may  be  sa- 
tisfied with  the  prootthat  he  caused  the  assemblage.  What  effect  will 
this  law  have  upon  this  case  ? 

The  guilt  of  the  accused,  if  there  be  any  guilt,  does  not  consist  in  the 
assemblage,  for  )ie  was  not  a  member  of  it.  The  simple  fact  of  assem- 
blage no  more  affects  one  absent  man  than  another.  His  guilt,  then, 
consists  in  procuring  the  assemblage,  and  upon  this  &ct  depends  his 
criminality.  The  proof  relative  to  the  character  of  an  assemblage  must 
be  the  same  whether  a  man  be  present  or  absent.  In  the  general,  to 
charge  any  individual  with  the  guilt  of  an  assemblage,  the  &ct  of  his 
presence  must  be  proved.  It  constitutes  an  essential  part  of  the  overt 
act*  If,  then,  the  procurement  be  substituted  in  the  place  of  presence, 
does  it  not  also  constitute  an  essential  part  of  the  overt  act  ?  Must  it 
not  also  be  proved  ?  Must  it  not  be  proved  in  the  same  manner  that 
presence  must  be  proved  I  If  in  one  case  the  presence  of  the  indivi- 
dual makes  the  gUilt  of  the  assemblage  his  guilt,  and  in  the  other  case 
the  procurement  by  the  individual  makes  the  guilt  of  the  assemblage 
his  guilt,  then  presence  and  procurement  are  equally  component  parts 
of  the  overt  act,  and  equally  require  two  witnesses. 

Collateral  points  may,  say  the  books,  be  proved  according  to  the 
course  of  the  common  law ;  but  is  this  a  collateral  point  I  Is,  the  fact, 
t^ithout  which  the  accused  does,  not  participate  in  the  guilt  of  the  as- 
semblage, if  it  was  guilty,  a  collateral  point  f  This  cannot  be.  The 
presence  of  the  party,  where  presence  is  necessary,  being  a  part  of 
the  overt  act,  must  be  positively  proved  by  two  witnesses.  No  pre- 
sumptive evidence,  no  &cts  from  which  presence  may  be  conjectured 
or  inferred,  will  satisfy  the  constitution  and  the  law.  If  procurement 
take  the  place  of  presence,  and  become  part  of  the  overt  act,  then  no 
presumptive  evidence,  no  facts  from  which  the  procurement  may  be 
conjectured  or  inferred,  can  satisfy  the  constitution  and  the  law.  The 
mind  is  not  to  be  led  to  the  conclusion  that  the  individual  was  present^ 
by  a  train  of  conjectures  or  inferences,  or  of  reasoning ;  the  fact  must 
be  proved  by  two  witnesses*  Neither  where  procurement  supplies  the 
want  of  presence,  is  the  mind  to  be  conducted  to  the  conclusion  that 
the  accused  procured  the  assembly,  by  a  train  of  conjectures  or  infer- 
encesy  or  of  reasoning;  the  fact  itself  must  be  proved  by  two  wit- 
nesses, and  must  have  been  committed  within  the  district. 

If  it  be  said  that  the  advising  or  procurement  of  treason  is  a  secret 
transaction  which  can  scarcely  ever  be  proved  in  the  manner  required 
by  this  opinion ;  the  answer  which  will  readily  suggest  itself  is,  that 
the  difEculty  of  proving  a  fact  will  not  justify  conviction  without  proo£ 
Certainly  it  will  not  justify  conviction  without  a  direct  and  positive  wit- 
ness in  a  case  where  the  constitution  requires  two.  The  more  correct 
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inference  from  this  circumstance  would  seem  to  be^  that  the  advising 
of  the  fact  is  not  within  the  constitutional  definition  of  the  crime;  To 
advise  or  procure  a  treason  is  in  the  nature  of  consfHring  or  plotting 
treason,  which  is  not  treason  in  itself. 

If,  then,  the  doctrines  of  Keeling,  Hale  and  East  are  to  be  understood 
in  the  sense  in  which  they  are  pressed  by  the  counsel  for  the  prosecu- 
tion, and  are  applicable  in  the  United  States,  the  fact  that  the  accused 
procured  the  assemblage  on  Blennerhassett's  island  must  be  proved,  not 
circumstantially,  but  positively  by  two  witnesses,  to  charge  him  with 
that  assemblage.  But  there  are  still  other  most  important  considera- 
tions, which  must  be  well  weighed  before  this  doctrine  can  be  applied 
to  the  United  States. 

The  eighth  amendment  to  the  constitution  has  been  pressed  with 
great  force,  and  it  is  impossible  not  to  feel  its  application  to  this  point. 
The  accused  cannot  be  truly  said  to  be  <' informed  of  the  nature  and 
cause  of  the  accusation,'*  unless  the  indictment  shall  give  him  that  no- 
tice which  may  reasonably  suggdst  to  him  the  point  on  which  the  ac- 
cusation turns,  so  that  he  may  know  the  course  to  be  pursued  in  his  de- 
fence. 

It  is  also  well  worthy  of  consideration,  that  this  doctrine,  so  far  as  it 
respects  treason,  is  entirely  supported  by  the  operation  of  the  common 
law,  which  is  said  to  convert  the  accessary  before  the  fact  into  the  prin^ 
cipal,  and  to  make  the  act  of  the  principal  his  act.  The  accessary  be- 
fore the  fact  is  not  said  to  have  levied  war.  He  is  not  said  to  be  guilty 
under  the  statute.  But  the  common  law  attaches  to  him  thci  guilt  of 
that  fact  which  he  has  advised  or  procured,  and,  as  contended,  makes 
it  his  act.  This  is  the  operation. of  the  common  law,  not  the  operation 
of  the  statute.  It  is  an  operation,  then,  which  can  only  be  performed 
where  the  common  law  exists  to  perform  it.  It  is  the  creature  of  the 
common  law,  and  the  creature  presupposes  its  creator.  To  decide^ 
then,  that  this  doctrine  is  applicable  to  the  United  States,  would  seem 
to  imply  the  decision  that  the  United  States,  as  a  nation,  have  a  common 
law  which  creates  and  defines  the  punishment  of  crimes  accessorial  in 
their  nature.  It  would  imply  the  further  decisions  that  these  accesso- 
rial crimes  are  not,  in  the  case  of  treason,  excluded  by  the  definition  of 
treason,  given  in  the  constitution.  I  will  not  pretend  that  i  have  not 
individually  an  opinion  on  these  points,  but  it  is  one  which  I  should 
give  only  in  a  case  absolutely  requiring  it,  unless  I  could  confer  re- 
specting it  with  the  judges  of  the  supreme  court. 

I  have  said  that  this  doctrine  canaot  apply  to  the  United  States,  with- 
out implying  those  decisions  respecting  the  common  law  which  I  have 
stated,  because,  should  it  be  true,  as  is  contended,  that  the  constitu- 
tional definition  of  treason  comprehends  him  who  advises  or  procures 
an  assemblage  that  levies  war,  it  would  not  follow  that  such  adviser  or 
procurer  might  be  charged  as  having  been  present  at  the  assemblage^ 
If  the  adviser  or  procurer  is  within  the  definition  of  levying  war,  and, 
independent  of  the  agency  of  the  common  law,  does  actually  levy  war, 
then  the  advisement  or  procurement  is  an  overt  act  of  levying  war. 
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If  it  be  the  overt  act  on  which  he  is  to  be  convicted,  then  it  must  be 
charged  m  the  indictment,  for  he  can  only  be  convicted  on  proof  of  the 
overt  acts  which  are  charged. 

To  render  this  distinction  more  intelligible,  let  it  be  recollected,  that 
although  it  should  be  conceded  that  since  the  statute  of  William  and 
Mary,  he  who  advises  or  procures  a  treason  may,  in  England,  be  charged 
ms  having  committed  that  treason,  by  virtue  of  the  common  law  opera- 
tion, which  is  said,  so  far  as  respects  the  indictment,  to  unite  the  access 
torial  to  the  principal  offence,  and  permit  them  to  be  charged  as  one, 
yet  it  can  never  be  conceded  that  he  who  commits  one  overt  act  under 
the  statute  of  Edward,  can  be  charged  and  convicted  on  proof  of  ano« 

^*  ther  overt  act.  If,  then,  procurement  be  an  overt  act  of  treason  under 
the  constitution,  no  man  can  be  convicted  for  the  procurement  under 
an  indictment  charging  him  with  actually  assembling,  whatever  may 
be  the  doctrine  of  the  common  law  in  the  case  of  an  accessorial  of- 
fender. 

It  may  not  be  improper,  in  this  place,  again  to  advert  to  the  opinion 
of  the  supreme  court,  and  to  show  that  it  contains  nothing  contrary  to 
the  doctrine  now  laid  down.  That  opinion  is,  that  an  individual  may 
be  guilty  of  treason  ^  who  has  not  appeared  in  arms  against  his  coun- 
try ;  that  if  war  be  actually  levied,  that  is,  if  a  body  of  men  be  actually 
assembled  for  the  purpose  of  effecting  by  force  a  treasonable  object,  alt 
those  who  perform  any  part,  however  minute,  or  however  remote  from 
the  scene  of  action,  and  who  are  actually  in  the  general  conspiracy,  are 
to  be  considered  as  traitors."  ^ 

This  opinion  does  not  touch  the  case  of  a  person  who  advises  or 
procures  an  assemblage,  and  does  nothing  further.  The  advising  cer- 
tainly, and,  perhaps,  the  procuring,  is  more  in  the  nature  of  a  conspi- 
racy to  levy  war,  than  of  the  actual  levying  of  war.  According  to  the 
opinion,  it  is  not  enough  to  be  leagued  in  the  conspiracy,  and  that  war 
be  levied,  but  it  is  also  necessary  to  perform  $i  part ;  that  part  is  the 
act  of  levying  war.  This  part,  it  is  true,  may  be  minute ;  it  may  not 
be  the  actual  appearance  in  arms,  and  it  may  be  remote'  from  the  scene 
of  action,  that  is,  from  the  place  where  the  army  is  assembled ;  but  it 
inust  be  a  part,  and  that  part  must  be  performed  by  a  person  who  is 
leagued  in  the  conspiracy.  This  part,  however  minute  or  remote,  con- 
stitutes thi  overt  act  on  which  alone  the  person  who  performs  it  can  be 
convicted.  ^ 

The  o{)inion  does  not  declare  that  the  person  who  has  performed 
this  remote  and  minute  part  may  be  indicted  for  a  part  which  was  in 

'  truth  performed  by  others,  and  convicted  on  their  overt  acts.   It  amounts 

^to  this  and  nothing  more,  that  when  war  is  actually  levied,  not  only 
those  who  bear  arms,  but  those  also  who  are  leagued  in  the  conspiracy, 

♦  and  who  perform  the  various  distinct  parts  which  are  necessary  for  the 
prosecution  of  war,  do,  in  the  sense  of  the  constitution,'  levy  war.  It 
may  possibly  be  the  opinion  of  the  supreme  court,  that  those  who  pro- 
cure a  treason,  and  do  nothing  further,  are  guilty  under  the  constitu- 

*tion ;'  I  only  say  that  opinion  has  not  yet  been  given ;  still  less  has  it 
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b^en  indicated)  that  he  who  advises  shall  be  indicted  as  having  per-  ' 
formed  the  fact. 

It  is,  then,  the  opinion  of  the  court,  that  this  indictment  can  be  sup* 
ported  only  by  testimony  which  proves  the  accused  to  have  been  actually 
or  constructively  present  when  the  assemblage  took  place  on  Blenner- 
hassett's  island,  or  by  the  admission  of  the  doctrine  that  he  who  pro- 
cures an  act  may  be  indicted  as  having  performed  that  act. 

It  is  further  the  opinion  of  the  court,  that  there  is  no  testimony  what* 
ever  which  tends  to  prove  that  the  accused  was  actually  or  constructively, 
present  when  that  assemblage  did  take  place.  Indeed,  the  contrary  is  most 
apparent.  With  respect  to  admitting  proof  of  procurement  to  establish 
a  charge  of  actual  presence,  th4  court  is  of  opinion,  that  if  this  be  ad- 
missible in^  £ngland  on  an  indictment  for  levying  war,  which  is  far 
from  being  conceded,  it  is  admissible  only/  by  virtue  of  the  operation  of 
the  common  law  upon  the  statute,  and,  therefore,  is  not  admissible  in 
this  country  unless  by  virtue  of  a  similar  operation ;  a  point  far  from 
being  established,  but  on  which,  for  the  present,  no  opinion  is  given. 
If,  however,  this  point  be  established,  still  the  procurement  must  be 
proved  in  the  same  manner,  and  by  the  same  kind  of  testimony,  which 
would  be  required  to  prove  actual  presence.  ^ 

The  second  point  in  this  division  of  the  subject  is,  the  necessity  of 
adducing  the  record  of  the  previous  conviction  of  some  one  person  who 
committed  the  fact  alleged  to  be  treasonable. 

This  point  presupposes  the  treason  of  the  accused,  if  any  has  been 
committed,  to  be  accessorial  in  its  nature.  Its  being  of  this  descrip- 
tion, according  to  the  British  authorities,  depends  on  the  presence  or 
absence  of  the  accused  at  the  time  the  fact  was  committed.  The  doc- 
trine on  this  subject  is  well  understood,  has  been  most  copiously  ex- 
plained, and  need  not  be  repeated.  That  there  is  no  evidence  of  his 
actual  or  legal  presence  is  a  point  already  discussed  and  decided.  It 
is,  then,'  apparent  that,,  but  for  the  exception  to  the  general  principle 
which  is  made  in  cases  of  treason,  those  who  assembled  at  Blennerhas- 
sett's  island,  if  that  assemblage  was  such  as  to  constitute  the  cringe,: 
would  be  principals,  and  those  who  might  really  have  caused  that  as- 
semblage, although,  in  truth,  the  chief  traitors,  would,  in  law,  be  acces- 
saries. 

It  is  a  settled  principle  in  the  law  that  the  accessary  cannot  be  guilty 
of  a  greater  offence  than  his  principal.  The  maxim  is  acceasoriua  ae^ 
gidiur  naturam  sui  firincifialia  /  the  accessary  follows  the  nature  of  his 
principal.  Hence  results  the  necessity  of  establishing  the^guilt  of  the 
principal  before  the  accessary  can  be  tried.  For  the  degree  of  gttilt 
which  is  incurred  by  counselling  or  commanding  the  commission  of  a 
crime  depends  upon  the  actual  commission  of  that  crime.  No,  man  is 
an  accessary  tp  murder  unless  the  fact  has  been  committed. 

The  fact  can  only  be  established  in  a  prosecution  against  the  person 
bj  whom  a  crime  has  been  perpetrated.  The  law  supposes  a  man 
more  capable  of  defending  his  own  conduct  than  any  other  person,  and 
vill  not  tolerate  that  the  guilt  of  A.  shall  be  established  in  a  prosec.vi^ 
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tion  against  B.  CoMBqiieiitlsrt  If  the  guilt  of  B.  c^ependa  on  tlie  gmk 
A.9  A.  muBt  l>e  convicted  before  B.  can  be  tried.  It  would  esJbmt  & 
monatroua  defomltyi  indeed,  in  our  aystem,  if  B*  inighl  b«  executed 
for  being  accessory  to  a  murder  committed  by  A.  and  A.  should  after*-- 
wards,  upon  a  full  trial,  be  acquitted  oi  the^  fact.  .  For  this  cyb^vious  rea-* 
son,  although  the  punishment  of  a  principal  and  accesamwas  origi- 
nally the  sam«,  and  ahhough  in  many  instances  it  is  stift  ^  same* 
the  accessary  could,  in  no  case,  be  tried  before  the  conTiction  of  bis 
principal,  nor  can  he  yet  be  tried  previous  to  such  convictions  unless 
he  requires  it,  or  unless  a  special  provision  to  that  effect  be  nude  by 
statute. 

If,  then,  this  was  a  felony,  the  prisoner  at  the  bar  could  not  be  tried 
until  the  crime  was  established  by  the  conviction  of  the  person  by  whom 
it  was  actually  perpetrated. 

Is  the  law  otherwise  in  this  case^  becatts^>  in  treason  all  are  princi- 
pals? 

Let  this  questbn  be  answered  by  reason  and  by  authority. 

Why  is  it  that  in  felonies,  however  atrocious,  the  trial  of  the  acces« 
sary  can  never  precede  the  conviction  of  the  principal  I  ^  Not  because 
the  one  is  denominated  the  pridcipal  and  the^  other  the  accesaaryt  for 
that  would  be  ground  on  which  a  great  law  principle  could  never  atand. 
Not  because  there  was,  in  fact,  a  difference  in  the  degree  of  moral 
guilt,  for  in  the  case  of  murder  cpmmitted  by  a  hardy  villain  for  a 
bribe,  the  person  plotting  the  murder  and  giving  the  bribt,  ia»  perhaps, 
of  the  two  the  blacker  criminal ;  and,  were  it  otherwise,  tl;is  would  fur- 
nish no  argument  for  precedence  in  trial. 

What,  then,  is  the  reason  I 

it  has  been  already  given.  The  legal  guilt  of  the  accessary  depends 
on  the  guilt  of  the  principal;  and  the  guilt  ei  this  principal  can  only  bp 
established  in  a  prosecution  against  himselL 

Does  not  this  reason  apply  in  full  force  to  a  case  of  tre^^Mm  I 

The  legal  guilt  of  the  person  who  planned  the  assemb'lago  on.  tten-* 
nerhassett's  island  depends,  not  simply  on  the  criminality  of  the  previous 
conspiracy,  but  on  the  criminalty  of  that  assemblage.  If  those  who 
perpetrated  the  feet  be  not  traitors,  he  who- advised  t^e  fa^t  cannot  be 
a  traitor.  His  guilt,  then,  in  contemplation  of  law,  depends  on  tbw% 
and  their  guilt  can  only  be  established  in  apBos^cuUon  against  tbom- 
selves.  Whether  the  adviser  of  this  assemblage/ be.  pujaiababte  vrith 
death  as  a  principal  or  as  an  accessary*  his  liability  to  punishment  da* 
pends  on  the  degree  of  guilt  attached  to  an  act  wlueh  has  beep  perfi^'* 
trated  by  others,  and  wh^h^  if  it  be  a  criminal. act,  render^  them  guU^ 
also.  Uis  guiht  therefore,  depends  on  theirs,  and  ttieir  guilt  cauKH.be 
legally  established,  in  a  proaecution  against  him. 

The  whole  reason  of  the  law,  then,  relative  to  the  principal  and  ac« 
cessary,.so  far  as  respects  the  order  of  trial,  seems  to  ap^y  in  full  farce 
to  a  case  of  treason  committed  by  one  body  of  men  in  conspiracy  with 
others  who  are  absent. 

If  from  reason  we  pass  to  authority,  we  find  it  laid  down  hf  Hale^ 
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Pofttefy  fliki  Edst,  fti*  the  moM  expiieii  terms,  that  the  conviction  of  some 
6ne  who  has  committed  the  treason  must  {^recede  the  trial  of  him  who 
has  advised  or  procured  it.  This  positioiy  is  also  maintained  by  Leach, 
111  fiis  notes  on  Hawkins,  and  is  not)  so  &r  as  the  court  has  discovered^ 
any  where  contradicted. 

These  authorities  have  been  read  and  commented  on  at  such  lengthy 
that  it  cannot  be  necessary  for  the  court  to  bring  them  again  into  view. 
It  is  the  less  necessary,  because  it  is  not  understood  that  the  law  is 
eontroverted  by  the  counsel  for  the  United  States. 

It  is,  however,  contended,  that  the  prisoner  has  waived  his  right  to 
demand  the  conviction  of  some  one  person  who  was  present  at  the  £act, 
by  pleading  to  his  indictment* 

Had  this  indictment  even  charged  the  prisoner  according  to  the 
truth  of  the  case,  the  court  would  feel  some  difficulty  in  deciding  that 
he  had,  by  implication,  waived  his  right  to  demand  a  species  of  testi- 
tnony  essential  to  his  conviction.  The  court  is  not  prepared  to  say 
that  the  act  which  is  to  operate  against  his  rights  did  not  require  that 
it  should  be  performed  with  a  hkW  knowledge  of  its  operations.  It 
would  seem  consonant  to  the  usual  course  of  proceeding  in  other  re« 
spects,  in  criminal  cases,  that  the  prisoner  should  be  informed  that  he 
had  a  right  to  refuse  to  be  tried  until  some  person  who  committed  the 
ftct  should  be  convicted,  and  that  he  ought  not  to  be  considered  as 
waiving  the  right  to  demand  the  record  of  conviction^  unless  with  the 
fill!  knowledge  of  that  right  he  consented  to  be  tried.  The  court,  how- 
ever, does  not  decide  what  the  law  would  be  in  such  a  case.  It  is  un« 
necessary  to  decide  it,  because  pleading  to  an  indictment  in  which  a 
snan  is  charged  as  having  committed  an  act^  cannot  be  construed  to 
waive  a  right  which  he  would  have  possessed,  had  he  been  charged 
with  having  advised  the  act.  No  person  indicted  as  a  principal  can  be 
expected  to  say,  I  am  not  a  principal,  I  am  an  accessary ;  I  did  not 
commit,  I  only  advised  the  act. 

The  authority  of  the  English  cases  on  this  subject  depends  in  a  great 
measure  on  the  adoption  of  the  common  law  doctrine  of  acceasoriai 
treasons.  If  that  doctrine  be  exduded,  this  branch  of  it  may.  not  be 
directly  applicable  to  treasons  committed  within  the  United  States.  If 
the  crime  of  advising  or  procuring  a  levying  of  war  be  within  the  con« 
Btitutional'drfitiition  of  treason,  then  he  who  advises  or  piHxsures  it^most 
be  in<Mcted  on  the  very  fact,  and  the  question  whether  the  treasonable* 
lieas  of  the  act  may  be  decided,  in  the  first  instance,  ki  the  trial  of  him 
who  procured  it,  or  must  be  decided  in  the  trial  of  one  who  committed 
it,  will  depend  upon  the  reason,  as  it  respect*  the  law  of  evidence, 
which  produced  the  British  decisions  with  regard  to  the  trial  of  princi- 
pal and  accessary,  rather  than  on  the  positive  authority  of  those  deci- 
sions.' 

This  question  is  not  essential  in  the  present  case,  because,  if  the 
crime  be  within  the  constitutional  defiuition,  it  is  an  overt  act  of  levying 
war,  and  to  produce  a  conviction  ought  to  have  been  charged  in  the  in- 
^tment. 
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The  law  of  the  case  heiDi;  thus  far  sefeiledi  wliat  eogbt  to  be  the  de« 
ciftion  of  the  court  on  the  pr^Mnt  iiioticNi  I  Ought  the  court  to  set  amd 
bear  testimony  which  caondt  affect  the  prisoner,  or  ought  the  court  to 
arrest  that  testimony?  On  this  question  much  has  been  said;  mnoli 
that  may,  perhaps,  be  ascribed  to  a  misconception  of  the  point  really 
under  consideration.  The  motion  has  been  treated  as  a  motion  con* 
fessedly  made  to  stop  relevant  testimony,  and  in  the  course  of  the  ar- 
gument, it  has  been  repeutedly  stated  by  those  who  oppose  the  modon^ 
that  irrelevant  testimony  may,  and  ought  to  be,  stopped-  That  this 
statement  is  perfectly  correct,  is  one  of  those  fundamental  principles  in 
judicial  proceedings  which  is  acknowledged  by  al],  and  is  founded  in  the 
absolute  necessity  of  the  thing.  No  person  will  contend  that  in  a  civil 
or  crimkial  case,  either  party  is  at  liberty  to  introduce  what  testimony 
he  pleases,  legal  or  illegal,  and  to  consume  the  whole  term  in  details 
of  iacts  unconnected  with  the  particular  case.  Some  tribunal,  then, 
must  decide  on  the  admissibility  of  testimony..  The  parties  cannot 
constitute  this  tribunal,  for  they  do  not  agree.  The  jury  cannot  consti- 
tute it,  for  the  question  is,  whether  they  shall  hear  the  testimony  or  not. 
Who,  then,  but  the  court  can  constitute  it  ?  It  is,  of  necessity,  the  pe- 
culiar province  of  the  jcourt  to  judge  of  the  admis^bility  of  testimony. 
If  the  court  admit  improper  or  reject  proper  testimony,  it  is  an  err6r 
of  judgment,  but  it  is  an  error  committed  in  the  direct  exercise  of  their 
judicial  functions. 

The  present  indictment  charges  the  prisoner  with  levying  war  against 
the  United  States,  and  alleges  an  overt  act  of  levying  war.     That 
Invert  act  must  be  proved,  according  to  the  mandates  of  the  constitution 
and  of  the  act  of  congress,  by  two   witnesses.     It  is  not  proved  by  a 
single  witness.     The  presence  of  the  accused  has  been  stated  to  be  aa 
essential  component  part  of  the  overt  act  in  this  indictment,  unless  the 
common  law  principle  respecting  accessaries  should  render  it  mme- 
cessary ;  and  there  is  not  only  no  witness  who  has  proved  his  actual  or 
legal  presence;  but  the  fact  of  his  absence  is  not  controverted.     The 
counsel  for  the  prosecution  offer  to  give  in  evidence  subsequent  trans** 
actions,  -at. a  different  place,  and  in  a  different  state,  in  order  to  prove 
what  ?     The  overt  act  laid  in  the  indictment  I    That  the  prisoner  was 
one  of  those   who  assembled  at  Blennerhassett's  blandsi '.  No,  that  is 
not  alleged.     It  is  well  known  that  such  testimony  Is  notdbompetent  to 
establish  such  a  fact.^  The  constitution  and  law  require  that  the  &ct 
should  be  established  by  two  witnesses,  not  by  the  establishment  of 
other  facts  from  which  the  jury  might  reason  to  this  £sict.    The  testi- 
mony, then,  is  not  relevant.     If  it  can  be  introduced,  it  is  only  in  the 
character  of  corroborative  or  confirmatory  testimony, •  .after  the.  overt 
act  has  been  proved  by  two  witnesses,  in  such  manner  that  the  ques* 
tlon  of  fact  ought  to  be  left  with  the  jury.     The  cohclusion  that  in  this 
state  ot  things  no  testimony  can  be  admissible,  is  so  inevitable^  that 
tUe  counsel  for  the  United  States  could  not  resist  it. .   I  do  not  under* 
stand  them  to  deny,  that  if  the  overt  act  be  not  proved  by  two  witr 
n esses  so  as  tp  be  submitted  to  the  juiy^  that  all  other  testimony  musf  to 
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iiirelef anty  because  no  other  testimony  can  prove  the  act.  Now  an  as- 
semblage on  filennerhassett's  island  is  prdved  hy  the  requisite  number 
of  witnesses,  and  the  court  might  submit  it  to  the  jury,  whether  that 
asseitiblage  amounted  to  a  levying  of  war,  but  the  presence  of  the  ac» 
cused  at  that  assemblage  being  no  where  alleged  except  in  the  indict* 
menty  the  overt  act  is  not  proved  by  a  single  witness,  and  of  conse* 
quence,  all  other  testimony  must  be  irrelevant. 

The  only  difference  between  this  motion  as  made,  and  the  modon  in 
the  form  which  the  counsel  for  the  United  States  would  admit  to  be  re- 
gular, is  this.  It  is  now  general  for  the  rejection  of  all  testimony.  It 
might  be  particular  with  respect  to  each  witness  as  adduced.  But  can 
this  be  wished,  or  can  it  be  deemed  necessary  ?  If  enough  is  proved 
to  show  that  the  indictment  cannot  be  supported,  and  that  no  testimony, 
unless  it  be  of  that  description  which  the  attorney  for  the  United 
States  declares  himself  not  to  possess,  can  be  relevant,  why  should  a 
question  be  taken  on  each  witness  ? 

The  opinion  of  this  court  on  the  order  of  testimony  has  frequently 
been  adverted  to  as  deciding  this  question  ag^nst  the  motion. 

If  a  contradiction  between  the  two  x)pinions  does  exist,  the  court 
cannot  perceive  it.  It  was  said  that  levying  war  is  an  act  compounded 
of  law  and  fact,  of  which  the  jury,  aided  by  the  court,  must  judge.  To 
that  declaration  the  court  still  adheres. 

It  was  said  that  if  the  overt  actwas  not  proved  by  two  witnesses,  no 
testimony  in  its  nature  corrobprative  or  confirmatory,  was  admissible, 
or  could  be  relevant. 

From  that  declaration  there  is  certainly  no  departure.  It  has  been* 
asked,  in  allusion  to  the  present  case,  if  a  general,  commanding  an 
army,  should  detach  troops  for  a  distant  service,  would  the  men  compo- 
sing that  detachment  be  traitors,  and  would  the  commander  in  chief 
escape  punishment. 

Let  the  opinion  which  has  been  given  answer  this  question.  Appear- 
ing at  the  head  of  an  army  would,  according  to  this  opinion,,  be  an  overt 
act  of  levying  war;  detaching  a  military  corps  from  it  for  military  pur- 
poses might  also  be  an  overt  act  of  levying  war.  It  is  not  pretended 
that  he  would  not  be  punishable  for  these  acts,  it  is  only  said  that  he 
may  be  tried  and  convicted  on  his  own  acts,  in  the  state  where  those 
acts  were  committed,  not  on  the  a^ts  of  others  in  the  state  where  those 
others  acted. 

Much  has  been  said  in  the  course  of  the  argument  on  points,  on 
which  the  court  feels  no  inclination  to  comment  particularly,  but  which 
may,  perhaps,  not  improperly,  receive  some  notice. 

That  this  court  dares  not  usurp  power  is  most  true. 

That  this  court  dares  not  shrink  from  its  duty  is  not  less  true. 

No  man  is  desirous  of  placing  himself  in  a  disagreeable  situation. 
No  man  is  desirous  of  becoming  the  peculiar  subject  of  calumny.    No 
man,  might  he  let  the  bitter  cup  pass  from  him  without  self-reproach, 
would  drain  it  to  the  bottom.     But  if  he  has  no  choice  in  the  case  ;  if 
there  i^  no  alternative  presented  to  him  but  a  dereliction  of  duty,  or 
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the  opprobium  of  those  who  are  denominated  the  woHd,  ht  inerhi  the- 
contempt  as  well  aa  the  indignation  of  hia  countryi  who  eao  beskate 
which  to  embrace. 

That  gentlemen,  in  a  case  the  most  interesting.  In  the  «eal  with 
which  they  advocate  particulate  opinions,  and  under  the  coorictioD  In 
some  measure  produced  by  that  seal,  should  on  each  side  press  thelf 
arguments  too  far,  should  be  impatient  at  any  deliberation  in  the  touiti 
and  should  suspect  or  fear  the  operation  of  motives  to  which  alooe  they 
can  ascribe  that  deliberation^  is^  perh<ips,  a  fnulty  incident  to  human  na- 
turej  but  if  any  conduct  on  the  part  of  the  court  could  warrant  a  send* 
ment  that  they  would  deviate  to  the  one  side  or  the  other  from  the 
line  prescribed  by  duty  and  by  law,  that  conduct  would  be  viewed  by 
the  judges  themselves  with  an  eye  of  extreme  severity,  and  ^  ould  long 
be  recollected  with  deep  and  serious  regret. 

The  arguments  on  iMth  sides  have  been  intently  and  deliberately 
considered.  Those  which  could  not  be  noticed,  since  to  notice  every 
argument  and  authority  would  swell  this  opinion  to  a  volume,  have  not 
been  disregarded.  The  result  of  the  whole  is  a  conviction  as  complete 
as  the  mind  of  the  court  is  capable  of  receiving  on  a  complex  subfect, 
that  the  motion  must  prevail. 

No  testimony  relative  lo  the  conduct  or  declarations  of  the  prisoner 
elsewhere,  and  subsequent  to  the  transacjion  on  Blennerhassett's  island, 
ean  be  admitted,  because  such  testimony,  being  in  its  nature  m»e\j 
eorroborative,  and  incompetent  to  prove  the  overt  act  in  itself,  is  Inneie- 
vant,  until  there  be  proof  of  the  overt  act  by  two  witnesses. 

This  opinion  does  not  comprehend  the  proof  by  two  witnesses  timt 
the  meetinf^  on  Blennerhassett's  island  was  procured  by  the  prkoner* 
On  that  pomt  the  court,  for  the  present,  withholds  its  opinioD  for  res* 
sons  which  have  been  already  assigned ;  and  as  it  is  understood  &om 
the  statements  made  on  the  part  of  the  prosecution,  that  no  siith  tesd« 
skiony  exists,  if  there  be  such,  let  it  be  offered  and  the  court  witt  de^ 
cide  upon  it. 

The  jury  liave  now  heard  the  opinion  of  the  court  on  the  law  of  the  case. 

They  will  apply  that  law  to  the  facts,  and  will  find  a  verdict  c^  gutitjr 
«ir  not  guilty,  as  their  own  consciences  may  direct. 


-      APPENDIX. 

Note.(C.) 
Opinion  of  Judge  Johnson,  in  the  Circuit  CourL 


JTit  foliomng  eontatnt  the  atatement  of  the  case^  and  the  judgeU  rea9^n% 
Jor  the  decrees  given  dy  him  in  the  ca$e9  qf  Rose  and  Mtnely^  and 
Roee  and  Groenings^  ^ 

ALTHOUGH  there  are  three  distinct  libels  filed  in  these  cases,  yet, 
in  the  course  of  investigation,  they  are  brought  all  to  depend  upon  the 
same  circumstances,  and  were  argued  before  me  as  one  cause. 

The  tWQ  first  were  decided  in  September  kst*  when  the  copy  of  the 
condemnation  had  not  been  received,  and  the  decision  of  the  district 
court  rested  upon  the  ground  of  a  defect  of  condemnation.  But  upon 
a  motion  before  this  court  for  leaye  to  adduce  new  evidence  upon  the 
appeal,  I  decided  in  favour  of  its  admissibility,  and  the  condemnation 
having  been  received  before  the  expiration  of  the  term  probatory  as- 
^gned  the  appellants,  consistently  with  my  decision,  I  am  to  consider 
the  condeinnation  as  equally  affecting  the  rights  of  the  parties  on  all 
the  three  cases:  .at  the  hearing  upon  the  appeal  there  was  also  a  wit* 
ness  produced  and  sworn  in  behalf  of  the  appellants,  who  testified  that 
he  was  one  of  the  officers  of  the  capturing  vessel,  and  that  he  saw  in 
possession  of  the  captain  a  permit  from  the  agent  of  the  French  go- 
vernment, resident  at  St.  Jago  de  Cuba,  to  sell  the  Sarah  and  her  cargo^, 
and  that  she  was  advertised  and  sold  by  virtue  of  that  permit ;  but  £ 
shall  take  no  notice  of  this  evidence  in  forming  my  opinion,  because  it 
appears  to  me  subject  to  this  objection,  that  a  certificate  of  the  grant- 
ing of  such  a  permit  might  have  been  obtained  from  the  chancery  of 
the  agent  himself,  if  there  existed  such  an  offieer,  and  he  had  done  that 
act  in  an  official  capacity.  Upon  the  hearing  of  the  two  first  causes  in 
the  district  court,  the  identity  of  the  goods  was  also  made  a  point,  and 
a  defect  of  evidence  to  prove  their  identity  was  strongly  insisted  upoa 
ip  the  argument,  but  this  ground  was  relinquished  upon  the  appeal,  and 
the  only  point  contested  was  the  right  of  property. 

The  following  are  the  circumstances  on  which  the  court  proceeds  to 
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form  its  decision,  as  they  are  collected  from  the  libels,  tfia^ers,  depi^ 
sitions  and  writings  in  evidence : 

The  schooner  Sarah,  an  American  bottom,  owned  by  citizens  of  the 
United  States,  s^led  from  Norfolk  with  a  cargo  consisting  entirely  of 
provisions,  owned  likewise  by  citizens  of  the  United  States.  Whatever 
port  she  may  have  cleared  for,  her  real  destination  was  to  the  brigand 
ports  in  the  island  of  St.  Domingo,  {Several  of  which  she  entered,  and 
having  disposed  of  her  outward  cargo,  took  in  return  the  %ugaT  and 
coffee  which  is  the  subject  of  the  suit.  On  her  voyage  from  Port  au 
Paix,  one  of  the  brigand  ports,  she  was  captured  by  a  French  prfVateet 
and  carried  into  Barracoa,  where  Henry  Rose,  the  supercargo,  and  now 
the  libellant  in  these  cases,  purchased  her  of  the  captors.  The  princi- 
pal part  of  the  cargo  was  purchased  by  Captain  Cott,  of  the  Example, 
lying  then  at  Barracoa*  in  behalf  of  the  respondent,  J.  J.  Himely,  and 
was  transferred  during  the  night  from  the  Sarah  to  the  Example. 
The  Example  having  sailed  for  this  port,  she  was  followed  by  Captain 
Rose,  and  the  sugar  and  coffee,  shipped  on  board  her  from  the  Sarah, 
has  been  libelled  on  behalf  of  the  original  owners.  Prior  to  the  suing 
out  the  libel,  a  part  of  the  coffee  had  been  sold  to  Messrs.  L.  and  R. 
Groening,  of  this  place,  merchants,  who  are  acknowledged  to  be  imio-' 
cent  purchasers  without  notice  ;  but  as  the  English  doctrine  relative  to 
sales  in  market  overt  is  unknown  to  the  laws  of  this  state,  it  is  not 
contended  that  their  claim  rests  on  any  better  ground  than  that  of 
Himely  or  Cott,  the  immediate  purchasers  from  the  captors.  It  appears 
that  when  the  cargo  of  The  Sarah  was  sold,  no  condemnation  had  taken 
place ;  that  she  was  afterwards  libelled  and  condemned  at  St.  Domingo, 
the  13th  July,  1804;  whereas  the  vessel  was  captured  on  the  ^^d  Fe- 
bruary, the  sale  of  the  cargo  took  place  on  the  i  8th  March,  and  it  had- 
arrived  in  this  port,  and  a  warrant  actually  issued  and  served  upon  it^ 
the  4th  May  preceding.  Upon  examining  the  condemnation,  it  appears 
to  be  professedly  founded  upon  an  arr6te  of  the  Captain-General  Fer« 
rand,  dated  1st  March,  1804,  declaring  the  port  of  Ssoito  Domingo  to 
be  the  only  free  port  in  that  island,  and  directing  the  veasels  of  neu- 
trals trading  to  any  other  port  to  be  brought  to  adjudication* 

It  was,  indeed,  asserted  in  the  argument,  and  1  belieye  was  the  fact^ 
that  General  Le  Clerc  had  formerly  issued  a  similar  arr<gte,  but  there 
was  not  then,  nor  is  there  now  adduced,  any  evidence  to  prove  it  to  the 
satisfaction  of  the  court,  nor  does  it  appear  to  be  one  of  those  facts  of 
general  notoriety,  which  this  court  is  sanctioned  in  noticing  as  such. 

On  behalf  of  the  claimants  it  is  contended,  that  there  is  an  original 
defect  in  the  title  of  the  libellants,  as  the  property  appears  to  have  been 
purchased  from  revolted  slaves,  a  description  of  people  who  could  net 
possess,  and,  of  courae,  could  not  convey,  a  right  of  property  to  ano- 
ther. That  there  is  a  turpitude* in  this  trade,  which  ought  to  predispose 
this  court  to  discountenance  the  pretensions  of  the  libellants.  That  if 
the  libellants  ever  possessed  a  right,  it  was  defeated  by  -the  capture, 
which  alone  gave  them  a  possession  not  to  be  violated  by  us;  if  not 
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hy  the  capture^  by  the  carrying  infra  fineaidioj  if  not  by  carrying  infra 
prMdia^  by  the  effect  of  the  condemnation. 
For  the  iibellants  it  was  argued, 

That  there  could  be  no  original  defect  in  the  title  acquired  from  the 
brigands,  because  a  power  existing  dc  facto  is,  as  to  neutralsi  a  power 
de  jure. 

That  the  subjects  of  the  existing  government  of  Hayti  were  a  mixt 
multitude  of  slaves  and  coloured  freemen,  the  latter  of  whom,  before 
the  revolution,  possessed  extensive  estates,  and  who,  for  aught  we  know, 
may  have  been  the  vendors  of  these  articles. 

That  the  law  of  nations  knows  no  such  description  of  people  as 
slaves,  and  it  is  not,  in  fact,  every  description  of  slaves  who  are  destitute 
of  rights  of  property;  even  within  the  bounds  of  the  United  State's, 
widely  different  are  the  opinions  entertained,  and  laws  existing,  on  this 
subject,  and  the  decisions  of  the  court  would  fluctuate  according  to  the 
state  in  which  the  decisions  took  place,^and  the  judge  who  presided. 

That  if  there  is  turpitude  in  the  trade  to  the  brigand  ports,  there  is 
an  equal  degree  in  the  conduct  of  the  claimants,  in  lying  in  wait  to 
draw  a  profit  from  the  ravages  on  our  commerce,  and  in  the  clandes- 
tine manner  in  which  the  cargo  was  transferred  from  the  one  vessel  to 
the  other* 

That  the  property  of  the  Iibellants  would  not  be  devested  by  the 
capture  or  carrymg  infra  prdsddia^  because  a  "Sentence  of  condemnation 
is  indispensably  necessary  to  change  the.  property. 

That  this  sentence  of  condemnation  could  not  operate  to  produce  that 
effect,  because, 

Ist.  Before  the  condemnation,  the  captors  had  parted  with  that  po&*  ^ 
session  which  alone- could  give  the  court  its  prize  jurisdiction  over  the 
property. 

3d.  Because,  before  the  condemnation,  it  had  actually  returned 
within  the  jurisdiction  of  our  own  courts^  and  thus  became  rerested  by 
tbe/tf«  fioatUminii, 

3d.  Because  the  sentence  of  condemnation  appears  on  the  face  of  it 
to  be  inconsistent  with  every  idea  of  law  and  justice, ^inasmuch  as  the 
fiu;t  was  committed  before  the  arrSte  was  passed  which  was  made  the 
foundation  of  the  sentence. 

4th.  Because  it  is  in  direct  violation  of  the  I3th  arUcle  of  the  con- 
vention with  France,  inasmuch  as  the  trade  to  Port  au  Prince  was  a 
trade  to  a  port  of  an  enemy  of  France,  which  is  sanctioned,  under  cer« 
tain  restrictions,  by  that  article ;  also  of  the  23d  article,  which  enjoins 
that  the  adjudication  of  American  vessels  captured  shall  be  made  by 
the  tribunals  of  the  country  into  which  the  prize  shall  be  carried ;  also, 
inasmuch  as  the  33d  article  has  also  been  violated,  which  prohibits  the 
sale  of  goods  captured  previous  to  adjudication  by  a  competent  autho- 
rity. 

Without  considering  these  arguments  in  dettdl,  I  shall  recur  to  prin« 
eiples  adopted  by  the  district  court  in  its  decisional  ancl  afterwards  cur- 
TeulV.  S'S 
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sorily  examine  sueh  of  the  arguments  of  counsel  as  shall  not  appear  to 
me  tp  be  disposed  of  by  my  previous  observations. 

In  the  decree  of  September,  1804|  there  are  three  questions  consi- 
dered. 

1st.  Whether  the  libellants  could  acquire  any  legal  interest  by  a  pur- 
chase from  the  brigands  ?  , 

3d.  Whether  the  capture  and  firm  possession,  without  a  condemna- 
tion, would  conve]^  a  title  to  the  claimants  which  this  court  could  not 
violate? 

3d.  The  question  of  identity. 

The  last  of  these  questions  has  been  relinquished  upon  the  appeal. 
The  second  no  longer  exists  since  the  production  of  the  condemna- 
tion ;  and  on  the  first  I  would  only  remark,  that  it  is  too  much  of  a  re- 
finement upon  the  acquisition  of  property  in  commercial  transactions, 
especially  in  the  purchase  of  the  products  of  the  earth  from  the  actual 
possessors  and  cultivators  of  the  soil ;  and  it  is  conclusive  against  the 
doctrine  on  this  point  insisted  on  for  the  claimants,  that  even  the  French 
courts  have  not  ventured  to  adopt  such  a  principle.  But  I  must  here 
express  my  dissent  from  the  opinion  of  my  much  respected  associate 
in  this  court,  in  the  decision  made  by  him  in  the  court  below  on  this 
point,  to  wit,  that  he  had  no  jurisdiction  of  the  question ;  because,  that 
whenever  a  court  has  a  jurisdiction  of  the  principal  subject  of  a  suit,  it 
must,  of  necessity,  decide  upon  all  questions  which  occur  in  the  course 
of  investigation,  and  have  any  'bearing  upon  the  principal  cause  of  ac- 
tion. Had  the  libellants  never  acquired  any  legal  interest  in  this  pro- 
perty, it  is  plain  that  their  suit  must  have  been  dismissed,  withoiit  any 
inquiry  into  the  subsequent  occurrences. 

In  the  decree  of  April,  1805,  the  only  subject  considered  was  the  ef- 
fect of  the  decree  of  condemnation,  and  it  was  declared  irrelevant  upon 
two  grounds. 

1st*  Because,  upon  the  face  of  it,  it  appears  to  have  b^en  founded  on 
an  ordinance  passed  subsequent  to  the  commission  of  the  act  for  which 
the  vessel  and  cargo  were  condemned. 

2d.  Because  the  property  was  actually  brought  within  the  jurisdic* 
tion  of  the  United  States  before  the  sentence  of  condemnation  was  pro- 
nounced. 

Upon  considering  the  first  of  the  grounds,  it  will  be  immediately 
perceived  that  it  supposes  two  things,  viz. 

That  a  decree  of  a  foreign  court  is  examinable,  and  that  it  derites 
its  validity  only  from  its  correctness— doctrines  which,  in  my  opinion, 
can  in  no  wise  be  maintained.  The  respect  require^  to  be  shown  to 
the  decrees  of  foreign  tribunals  is  i\,ot  founded  upon  the  mere  cofnity  of 
nations ;  it  has,  for  its  foundation,  that  universal  equality  and  independ- 
ence of  ail  governments,  from  which  it  results,  as  Vattel  observes, 
^  That  to  undertake  to  examine  the  justice  of  a  definitive  sentence|is 
an  attack  on  the  jurisdiction  of  hini  who  passed  it/'  It  becoines,  there- 
fore, an  absolute  right  of  nations,  as  universal  as  the  principle  on  which 
it  depends)  and  one  which  we  cannot  dispense  with  conceding,  '^  That 


ddcbiona  made  hf  the  judge  c^  the  place,  within  the  extent  of  his 
powers,  shall  be  considered  as  justly  made."  Not  being  at  liberty,  as 
it  were,  to  lift  the  mantle  of  justice  cast  upon  their  decrees,  it  is,  as  to 
other  tribun2\ls  of  justice,  immaterial  what  errors  it  covers ;  neither  the 
fidlibility  of  the  judge»  the  perjury  of  witnesses,  nor  the  oppression  and 
injustice  of  nations,  will  sanction  a  deviation  from  this  general  rule. 
And,  perhaps,  if  this  doctrine  were  not^deducible  from  any  fixed  prin* 
clple,  nations  must  long  since  have  adopted  it  from  a  necessary  atten* 
tion  to  general  convenience ;  for,  otherwise,  the  sentence  which  I  am 
now  considering  might,  perhaps,  again  be  reviewed  in  the  courts  of 
Santo  Domingo,  and  from  thence  return  to  our  own  jurisdiction,  after 
making  the  circuit  of  all  the  courts  of  Europe. 

A  que8ti(ki  will  no  doubt  here  suggest  itself  to  those  who  hear  me ; 
are  our  citizens,  then,  bound  to  acquiesce  under  every  species  of  inr 
iustice  ?  and  do  they  sue  in  vain  to  our  courts  for  relief?  The  answer 
18,  while  our  government  makes  one  of  the  society  of  nations,  we  are 
bound  to  submit  to  the  obligation  of  those  rules  which  that  society  has 
assumed  for  their  government ;  rules  which  are  founded  in  truth  and 
wisdom,  and,  but  for  the  misapplication  of  fraud  and  Qagitiousness  of 
power,  are  well  calculated  to  produce  the  best  effects. 

It  is  not  in  our  courts  that  redress  is  to  be  sought  for  the  errors  or 
injustice  of  foreign  adjudications.  Nations  pledge  to  each,  other  the 
lives,  the  Sortunes  of  their  citizens,  and  even  their  very  national  exist- 
ence, for  the  integrity  and  correctness  of  their  judicial  tribunals,  and 
"  when  justice  is  refused,  or  palpable  and  evident  injustice  done,  or 
rules  and  forms  openly  violated,  or  an  odious  distinction  adopted,  to  the 
prejudice  of  the  subjects  of  another,"  and  negotiation  for.  satisfisictioa 
fails,  the  appeal  lies  to  the  ultima  ratio  of  nations. 

The  government  is  bound  to  extend  a  protecting  arm  to  her  citizens, 
whilst  confining  themselves  strictly  within  the  limits  of  their  duty,  and 
to  make  compensation  to  tliem  for  such  injuries  as  policy  may  withhold 
her  from  resenting. 

The  jurisdiction  of  the  court  of  admiralty  is  of  a  peculiar  nature. 
Acting  wholly  in  rem^  and  not  affecting  the  rights  of  any  persons 
whomsoever,  except  so  far  as  they  exist  in  the  thing  which  is  the  sub- 
ject of  the  libel,  its  decrees  are  laid  down  to  be  conclusive  against  all 
the  world ;  a  doctrine  which,  as  to  the  right  of  property  in  the  subject 
libelled,  is  strictly  and  universally  correct,  '^Whenever  the  court  is 
erected  within  the  jurisdictional  limits  of  the  power  which  constitutes 
It,  when  the  subject  is  of  admiralty  jurisdiction,  and  the  court  pro- 
fesses to  sit  and  judge  according  to  the  law  of  nations,  and  the  style  of 
the  admiralty."  Nor  must  it  be  supposed  that  to  produce  this  effect 
upon  the  right  of  property,  the  decision  of  the  court  must  be  formed 
upon  2iju8t  idea  of  the  law  of  nations,  as  applies  to  any  particular  case; 
a  decision  founded  upon  an  erroneous  opinion  will  be  a&  efficient^  in 
that  respect,  as  one  which  flows  from  the  most  unerring  judgment.  It 
Js  the  thing  decreed  that  court9  of  justice  are  to  look  to^  not  to  the  rear 
sons  from  whence  the  conclusions  are  deduced. 
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Qovemimenn  willt  indeed,  examine  into  the  correctness  of  pvieceed- 
ings  against  their  citisens,  and  inust  on  satisfiMstioO)  or  dissolTe  the 
bcrnds  of  peace. 

It  remains  for  me  to  consider  the  second  of  the  principles  upon  which 
the  court  below  founded  its  decree  of  April  last  in  faronrof  the  llbelhints, 
to  witf  ^  That  as  the  property  of  the  actors  was  actually  brought  into  their 
own  jurisdiction  long  before  any  judicial  decision  had  taken  place  else- 
where, and  the  marshal  of  this  court  had  the  custody  of  it  at  least 
three  months  prior  to  any  such  decision^  that  alone  might  have  been 
good  cause  fon  ordering  restitution." 

In  the  argument  upon  this  head>  the  counsel  contended  that  it  was 
the  possession  alone  which  could  bring  the  subject  within  the  jurisdic- 
tipn  of  th^  court  of  admiralty  which  condemned  it;  that  in  parting 
with  the  possession^  by  the  sale,  the  court  then  lost  its  juiisdiction^ 
and  could  not  affect  the  right  of  property  by  their  decree.  The  court 
below,  without  adopting  this  idea  in  the  extent  contended  for,  appears 
to  assume  another,  to  wit,  that  coming  within  our  jurisdiction,  it  could 
no  longer  be  subject  to  the  court  of  Prance,  and  the  property  re- 
vested by  the  jua  floatlimim.  I  am  sorry  here  again  to  be  under  the 
necessity  of  adopting  a  different  opinion.  Mere  locality  will  not,  of 
itself,  deprive^  the  prise  court  of  pne  nation  of  its  jurisdiction,  nor 
give  jurisdiction  to  another.  The  taking  as  prize  is  the  foundation  of 
admiralty  jurisdiction.  A  prize,  brought  into  our  ports  by  a  belligcFent, 
continues  subject  to  the  jurisdiction  of  the  capturing  power,  although 
the  corfiut  be  within  the  limits  of  another  jurisdiction ;  and  it  is  now 
the  general  practice  oi  European  nations  to  condemn  in  their  own 
courts  captured  vessels  carried  into  the  ports  of  an  ally  or  even  a 
neutral.  On  the  other  hand,  a  prize  brought  into  our  ports  would  be 
in  no  wise  subjected  by  that  circumstance  to  our  jurisdiction,  except, 
perhaps,  in  the  single  case  of  its  being  necessary  to  assume  a  jurisdic- 
tion to  protect  our  neutrality  or  sovereignty;  as  in  the  case  of  capture 
within  our  jurisdictional  limits,  or  by  vessels  fitted  out  in  our  ports. 
Nor  does  it  appear  to  me  that  the  jua  fioatUminii  can  at  all  attach  in 
this  case,  because  that  this  capture  was  not  a  reprisal  upon  us  as  a  na- 
tion,  but  upon  a  single  offending  individual  in  the  commission  of  an  act 
unauthorized  by  his  nation.  To  satisfy  the  mind  on  this  subject,  it  is 
necessary  to  inquire  what  is  the  liability  of  an  individual  of  a  neutral 
stalCi  who  commits  an  act  inconsistent  with  his  neutrality,  oreven  with 
the  municipal  laws  of  another  nation  ?  How  is  his  state  affected  by 
his  conduct,  and  who  is  to  decidd  upon  the  offence  with  which  he  is 
charged  I  As  to  the  tribunal  that  must  determine  on  the  offence, 
there  is  no  longer  a  contrariety  of  opinion  entertained  a'mong  civilized 
nations.  Every  nation  is  the  arbiter  and  vindicator  of  its  own  rights, 
and  the  courts  of  the  capturing  power  have  exclusive  jurisdicdon  of 
questions  arising  on  supposed  breaches  of  neutrality,  the  violation  of 
belligerent  rights,  or  even  of  municipal  law.  With  regard  to  th^  lia- 
bility of  individuals  charged  with  these  oSbnees^  it  is  proper  toob^ 
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serve,  that  in  strictness  ever]!^  nation  is  bound  to  restrain  its  own  citi- 
zens from  the  commission  of  offences  agsdnst  all  other  nations.  But 
as  it  is  impossible,  in  the  present  state  of  things,  for  the  most  vigilant 
government  to  prevent  these  aggressions,  which  a  desire  of  gain  and 
the  spirit  of  adventure  are  hourly  p|pducing9  nations  have  agreed 
in  gtvinjg^.up  the  individual  to  the  consequence  of  his  own  temerity, 
and  the  offender  is  now  treated  as  an  individual  enemy,  abandoned  by 
his  own  government,  and  who -cannot  ever  claim  the  rights  of  war, 
but  from  the  humanity  or  policy  of  his  captor.  A  consideration  which 
will  set  this  idea  in  a  strong  point  of  view,  and  show  that  he  is  conu* 
dered  as  waging  an  individual  war  with  the  capturing  belligerent,  is, 
that  if  he  escapes  or  rescues  his  vessel  after  capture,  he  is  never  de<^ 
manded  of  his  government,  nor  complaint  made  ag^ainst  him,  whatever 
acts  of  violence  he  may  commit  in  so  doing,  but  avoids  the  danger  ais> 
another  enemy  would  under  similar  circumstances. 

If  an  American. vessel  charged  with  a, breach  of  neutrality,  were  to 
be  captured  by  a  belligerent  beyond  our  jurisdictional  limits,  and  be- 
fore condemnation  were  to  be  driven  into  one  .;of  our  ports,  either  by 
stress  of  weather,  or  the  pursuit  of  any  enemy,  will  it  be  contended  that 
this  court  could  interfere  to  devest  the  captor  of  his  possession  ?  It 
must  be  recollected  that  such  an  attempt  would  draw  to  tbis  court  the 
jurisdiction  of  a  question  which  it  is  the  acknowledged  right  of  the 
belligerent  to  have  decided  by,  his  own  tribunals.  Therefore,  in  the 
case  of  a  neutral  captured  on  a  charge  of  a  breach  of  neutrality,  tHe 
jue  fioBtliminii  can  only  attach  in  case  of  rescue  or  recaptiire,  and  his 
nation  cannot  interfere  to  restore  him  that  possession  which  he  has  lost 
by  the  capture,  without  becoming  a  party  in  the  contest;  she  regards 
the  individual  and  capturing  power  as  belligerents,  between  whom  she 
is  bound  equally  to  observe  the  laws  of  neutrality,  and  particularly  to 
consider  possession  as  the  criterion  of  right,  at  least  while  the  cause 
oif  capture  is  in  its  progress  to  adjudication.  It  will  be  perceived  how 
large  a  portion  of  the  argument  went  to  justify  and  condemn  the  trade 
in  which  this  vessel  was  engaged ;  the  one  side  contending  that  the 
libellants  had  committed  no  act  for  which  she  was  liable  to  condemna- 
tion ;  the  other,  that  they  had  a  question  which  is  exclusively  cognisa- 
ble in  the  courts  of  the  capturing  power,  but  which  this  court  would  be 
compelled  to  decide  upon  if  the  libel  be  slistained  upon  a  claim  inter- 
posed on  behalf  of  the  captors,  or,  even,  I  conceive,  of  their  vendee, 
unless  there  were  reason  to  contend  that  the  vessel  was  piratically 
captured. 

At  the  same  dme  I  heartily  concur  in  the  opinion,  that  as  far  as  be- 
tween neutrals,  at  least,  a  sentence  of  condemnation  is  indispensably 
necessary  to  produce  a  complete  devesture  of  property,  and  unless  the 
neutral  property  captured  be  put  in  a  train  for  legal  adjudication,  I 
should  think  a  nation  at  liberty  to  seize  it  as  being  piratically  taken  ; 
for  the  capturing  power  is  bound  to  satisfy  the  neutral  nation  that  she 
had  a  legal  right  to  attack  her  citizen ;  and  it  will  be  found,  upon  re- 
flection) that  tiiis  cannot  be  satisfactorily  done  in  any  other  mode  than 
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hf  a  decree  of  ber  tribunals  of  justice.  Much  has  been  said  about  the 
Afferent  rules  adopted  by  European  nations  respecting  the  devestuire 
of  property.  These  rules  were  universally  fidopted  by  the  respective 
natioos  to  regulate  the  claims  of  their  own  citizens  in  questions  of 
salvage  and  restitution.  In  case  of  alliances  in  war,  each  nation  ex- 
tended to  its  ally  the  benefit  of  a  rule  which  ascertained  the  rights  of 
her  own  citizens.  And  the  correctness  of  these  rules  was  mere  matter 
of  speculation,  in  no  wise  affecting  the  interest  of  neutrals,  until  Great 
Britain  thought  proper,  in  the  last  war,  to  exact  a  salvage  on  the  re- 
capture of  neutral  property.  There  appears  to  me  to  remain  but  two 
of  the  points  made  by  counsel,  on  which  it  may  be  necessary  for  me  tol 
remark. 

1st  How  far  the  sentence  of  condemnation  would  affect  the  property 
after  the  sale. 

3d.  Whether  the  whole  transaction  was  not  inconsistent  with  the 
treaty  subsisting  between  the  two  nations,  and,  therefore,  producing  no 
change  of  property. 

1st.  In  the  case  of  Sheafe  and  Turner  v.  A  parcel  of  Sugars,  decided 
in  the  district  court  of  this  district  in  the  year  1800,  in  favour  of  the 
purchasers,  and  affirmed  on  appeal  to  the  circuit  court,  the  property 
captured  was  carried  into  the  Hayanna  and  libelled  and  condemned  by 
a  French  court  sitting  at  the  Cape.  The  sale  also  took  place  prior  to 
the  condemnation.  It  was,  indeed,  asserted  in  that  case,  as  it  was  in 
this,  that  the  sale  was  made  with  the  consent  of  the  captain,  but  there 
was  no  evidence  to  prove  it.  In  two  important  features,  these  cases 
are  pu»llel,  and  I  might  rest  my  opinion  on  this  point,  on  precedent 
ak>ne;  but  it  affords  me  more  satisfaction  to  be  able  also  to  decide  on 
principle.  As  the  sale  was  not  made  by  order  of  a  competent  tribunal) 
and  was  made  by  the  captors  at  a  time  when  their  rights  were  not  con- 
summated by  a  judicial  decision,  the  claimant  in  this  case  could  have 
acquired  no  more  than  an  inchoate  right,  subject  to  be  confirmed  or  de- 
feated by  the  event  of  the  decision  of  the  court  to  which  the  cause  was 
preferred ;  that  is,  he  acquired  no  more  intei^st  than  what  was  pos- 
sessed by  the  captor  from  whom  he  purchased.  Had  the  decision 
been  against  the  oaptors,  with  the  evidence  now  before  me,  I  should 
not  hesitate  to  decide  in  favour  of  restitution ;  but  when  once  the  de- 
cree of  condemnation  was  passed,  the  government  of  France  has  made 
the  act  of  capture  its  own,  and  all  questions  of  individual  interest  are 
at  an  end. 

The  whole  of  the  argument  founded  on  the  violation  of  the  trea^,  is 
m^ject  to  the  general  objection,  that  it  leads  to  a  revision  of  a  decree 
of  a  foreign  tribunal. 

The  French  courts  are  bound  l^  the  convention  with  France,  and  it 
is  to  be  presumed,  that  they  bear  it  in  mind  in  their  decisions.  Thef 
possess  the  same  power  in  construing  its  meaning  and  effect  that  we 
do,  and  though  influenced  by  an  erroneous  opinion,  that  would  not»  of 
itself,  vitiate  their  decrees.  With  regard  to  the  ground  of  the  ai^^- 
ment  drawn  from  the  1 2th  article^  to  wit,  that  Port  de  Paiix  is  the  port 
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of  aH  enemy  of  France,  &nd,  therefore,  a  t^ade  with  it  is  sanctioned  bjr 
that  article,  I  think  is  totally  incorrect  in  point  of  fact.  France  has  not 
yet  relinquished  the  contest,  and  until  she  does,  I  think  that  all  the 
ports  of  the  island  are  still  ports  of  France,  and  that  she  possesses  the 
right  to  exclude  all  the  world  from  a  commerce  with  them,  and  to  fix 
the  penalty  for  a  breach,  of  such  exclusion.  There  is  a  peculiarity  in 
the  unhappy  conflict  raging  in  that  devoted  island,  which  should  make 
us  hesitate  in  applying  to  it  the  general  rules  of  war  between  independ- 
ent nations.  Great  Britain,  deeply  interested  as  she  is  in  embarrass- 
ing  and  distressing  her  enemy,  has  not  ventured  to  apply  the  general 
laws  of  war  to'  this  newly  erected  empire.  On  the  contrary,  she  con- 
demns our  vessels  carrying  contraband  of  war  to  the  brigand  ports,  as 
U  carrying  to  the  ports  of  her  enemy,  although,  in  fact,  it  is  carrying 
them  to  the  most  inveterate  enemy  of  her  rivat  As  the  30th  article 
relates  only  to  the  case  of  a  capture  for  carrying  contraband  of  war  to 
an  enemy's  port,  I  shall  pass  it  over  without  any  observations,  and  shall 
close  with  a  few  remarks  on  the  23d  article,  the  last  noticed  in  the  ar- 
gument. 

The  first  clause  of  this  article,  and  the  only  one  relating  to  this  case^ 
is  in  the  following  words :  ^  It  ^s  further  agreed,  that  in  all  cases,  the 
established  courts  for  prize  causes  in  the  country  to  which  prizes  may 
be  conducted,  shall  take  cognisance  of  them,*'  &c.  It  strikes  me,  upoa 
an  attentive  consideration  of  this  article,  that  the  only  object  of  it  wa« 
a  recognition  of  the  established  doctrine,  that  the  courts  of  the  captur- 
ing ^ower  shall  judge  of  the  legality  of  capture,  and  to  add  the  very 
necessary  provision  that  the  reasons  of  condemnation  shall  be  in  all 
cases  expressed  in  their  decrees.  But  certainly  the  words  literally  taken* 
will  produce  the  inference  contended  for  by  pounsel,  to  wit,  that  vessels 
captured  from  our  citizens  by  France,  cannot  be  condemned,  except  in 
a  French  port,  for  it  would  be  absurd  to  suppose  that  it  was  intended 
to  give  jurisdiction  to  the  courts  of  any  neutral  or  ally,  into  whose 
ports  such  prizes  might  be  carried.  If  this  were  a  just  construction 
of  the  article  alluded  to,  it  would  only  follow,  that  a  violation  of  the 
treaty  had  been  committed,  for  which  France  is  bound  to  make  atone« 
ment,  and  that  the  court  of  adniiralty  of  Santo  Domingo  was  incorrect 
in  proceeding  to  adjudicate  a  vessel  not  lying  in  their  own  port.  But! 
conceive  that  the  validity  of  the  decree  will  still  remain  unshaken  as 
to  the  change  of  property. 

If  this  article  was  not  brought  to  the  notice  of  that  court,  it  may 
well  be  attributed  to  the  laches  of  the  libellant  himself  in  not  making 
this  defence,  or,  indeed,  any  other  in  a' court  that  was  open  to  his 
claims.  But  there  is  a  liberality  and  candour  necessary  in  the  construe* 
tion  of  treaties  which  would  make  me  reject  the  one  here  contended 
for,  were  it  ilecessary  to  decide  upon  it.  I  could  never  be  induced  to 
think  that  a  point  of  such  importance  would  be  left  to  mere  inference, 
by  the  able  men  who  negotiated  that  treaty,  when  it  could  have  been  so 
easily  expressed,  in  a  single  unequivocal  sentence.  Nor  do  I  thinks  the 
interest  of  the  neuti^l  would  be  promoted  by  a  construction  whicb  wouli  i 
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•ubject  the  foir  trader  to  tl^e  melancholy  inconvemence  of  being  de- 
tained in  some  distant  port,  until  he  could  be  safely  conveyed  to  that  of 
the  captor  for  adjudication,  or  be  exposed,  perhaps,  to  the  perils  of  the 
ocean  during  some  tedious  voyage  for  the  same  purpose. 

Upon  the  whole,  1  am  of  opinion  that  the  decrees  in  these  cases 
should  be  reversed,  and  the  libels  be  dismissed.  But  as  the  claimant 
purchased  before  condemnation,  and  the  libelant  had  a  fair  claim  to 
this  investigation,  I  am  of  opinion  that  each  party  should  pay  bis  own 
coats* 
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TO  THE 


PRINCIPAL  MATTERS 


IN  THE  FOURTH  VOLUME. 


ABANDONMENT. 

!•  The  capture  of  a  neutral  as  prize  by 
a  belligerent,  is  a  total  lot*t  and  en- 
titles the  insured  to  abandon.  Mhine* 
lander  v  In  Co*  Penntylvaniaf        29 

2.  The  state  of  the  loss  at  the  time  of 
the  offer  to  abandon  fixes  the  rights 
of  the  parties,  ib» 

3.  The  right  of  the  assured  to  abandon 
and  recover  fbr  a  total  loss,  de- 
'pends  upon  the  9tate  of  the  fact  at 
the  time  of  the  offer  to  abandon,  and 
not  upon  the  state  of  the  information 
received'  Marohallv,  Delaware  In.  Co» 

4.  The  technical  total  loss  arising  from 
capture,  ceases  with  the  final  decree 
of  restitution ;  although  that  decree 
may  not  have  been  executed  at  the 
time  of  the  oiler  to  abandon,  ib,  203 

5.  If  at  the  time  of  the  offer  to  aban- 
don, ttie  thifi  be  in  possession  of  the 
master,  in  good  condition,  and  at 
full  liberty  to  proceed  on  the  voy- 
age, the  loss  of  the  car^  will  not 
authorize  the  owner  of  the  mettel  to 
recover  for  a  total  loss  of  the  vettel, 
4lexander  v.  Baltimore  In,  Co*     371 

ACCESSORY. 


See  TVemofi,  27. 
Vol.  IV. 


sa 


ACCOUNT. 

1.  See  AooigneCf  1. 

2.  If  an  account  sUted  be  pleaded  in 
bar  to  a  bill  in  equity,  such  plea  will 
be  sustained,  except  so  far  as  the 
complainant  shall  show  it  to  be  erro- 
neous.   Chafipedelaine  T.  DeehenauXp 

306 

3.  The  court  will  notice  only  those  er- 
rors in  the  report  of  auditors  which 
appear  upon  the  face  of  the  report, 
or  those  expressly  set  down  in  the 
exceptions ;  and  then  the  evidence 
on  which  the  items  were  allowed 
must  appear  on  the  reeord>      ib. 

30a 

ADMIRALTY. 

1.  The  owner  of  a  privateer,  capturing 

neutral  property,  is  not  liable  to  a 
decree  of  restitution,  unless  the  pro« 
perty,  or  its  proceeds,  came  to  his 
hands,  yenning*  v.  Caroon,  2 

2.  The  district  courto  of  the  United 

States  are  courts  of  prize f  and  have 
power  to  carry  into  effect  the  sen- 
tences of  the  old  continental:  courts 
of  appeal  in  prize  causes,  i^. 

3.  In  all  proceeding  in  remt  the  court 

has  a  right  to  order  the  thing  to  be 
taken  into  the  custody  ^tke  lam  i  and 
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it  ii  presamed  to  be  In  the  custody 
of  the  Uw  unless  the  contrary  ap- 
pears, yenningt  v  Carton,  S 
4  The  thing  dues  not  follow  the  appeal 
into  the  superior  court  t  but  remains 
in  the  court  below;  which  has  a 
ri|^ht  to  order  it  to  be  sqld,  if  pe- 
rishable»  notwithstanding  the  ap- 
pea!»                                                 *6. 

5.  If  the  captor  falls  to  libel  the  cap- 
tured vessel,  the  owner  may  claim 
her  in  a  court  of  admiralty,  ib.    33 

6.  The  practice  of  the  district  courts  of 

the  United  States  as  courts  of  admi- 
ralty* is  not  regulated  by  law,  i6.  34 

T.  A  vessel  libelled  is  always  in  pos- 
session of  the  law,  ib 

8b  If  a  court  cannot,  consistently  with 
the  law  of  nationsi  exercise  the  ju- 
risdiction it  has  assumed,  its  sen- 
tence is  to  be  disregarded*  Hote  ▼• 
Eimeiy,  341 

9.  Every  sentence  of  condemnation  by 
a  competent  court,  having  juris- 
diction over  the  subject  matter  of  its 
judgment,  is  conclusive  as  to  the 
title  claimed  under  it,  ib, 

10.  A  seizure  of  a  foreign  vessel  beyond 
the  limits  of  the  territorial  jurisdic- 
tion, for  breach  of  a  municipal  regu» 
lation,  is  not  warranted  by  the  law 
of  nations,  and  cannot  give  jurisdic- 
twn  to  the  courts  of  the  oftended 
country  ;  especially  if  the  property 
aeiaed  be  never  carried  within  its 
territorial  jurisdiction,  ib,  343 

11.  §lu4tre,  whether  a  French  court  can» 
consistently  with  the  law  of  nations 
and  the  treaty,  condemn  American 
property,  never  carried  into  the  do- 
minions of  France,  aiid  while  lying 
in  a  port  of  the  United  States,  ib.  343 

IS.  An  \merican  vessel  seized  by  the 
French  f6r  breach  of  a  municipal  law 
of  France,  and  carried  into  a  Spdnith 
port,  may«  mhile  lying  there,  be  law- 
fully condemned  by  a  French  tribu- 
nal sitting  in  a  French  por^  Hudson 
V  Gueetier,  393 

13.  Tlie  possession  of  the  sovereign  of 

the  captors  g^ves  jurisdiction  to  his 
courts,    ib  394 

14.  The  possession  of  the  captora  in  a 
neutral  port,  is  the  possession  of 
their  sorvereign,   *  ib. 

15.  if  the  posseision  be  lost  by  recap- 
ture, or  eiCfipCf  nr  voluntary  discharge, 
the  courts  of  the  captor  lose  the  ju« 


risdiction  which  they  had  acquired 
by  the  seizure.     Hudson  v.  Guestier, 

394 
16-  No  foreign  court  can  question  the 
correctness  of  the  sentence,  unless 
the  court  passing  the  sentence  loses 
its  jurisdiction  by  some  circum- 
stance which  the  law  of  nations  can-, 
notice,  t&. 

17.  See  Bottomry,  I,  3,  8.    Salvage,  1, 

3,3. 

18.  The  sentence  of  a  foreign  court  of 

admiralty  condemning  a  vessel  for 
breach  of  blockade  is  conclusive  evi« 
dence  of  that  fact,  in  an  action  upon 
the  policy  of  insurance.  Croudson  ▼• 
Leonard,  434 

19.  All  seizures  under  laws  of  impost^ 
navigation  or  trade  of  the  United 
States,  where  the  seizures  arc  made 
on  waters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden^ 
are  civil  causes  of  admiralty  attdtna" 

.  ritime  jurisdiction,  and  are  to  be  tried 
viitkout  a  jury.  United  States  r. 
Schooner  Betsey  and  Charlotte,       443 

30.  ^u^erct  whether  the  claimant's  an- 
swer to  the  libel  ought  not  always  to 
be  upon  oath,    if   required;    and 

^  whether  be  is  not  bound  to  submit 
to  answer  interrogatories  upon  oath, 
viva  voce,  in  open  court  ?  c^. 

31*  ^4rre,  whether,  on  the  trial  of  a  ves- 
sel without  a  jury,  according  to  the 
course  of  the  admiralty,  for  tradii^ 
to  St.  Domingo  contrary  to  law,  evi- 
dence may  not  be  heard  by  the  judge, 
that  other  vessels  belonging  to  Uie 
same  owner,  were  at  the  same  pro- 
hibited port,  at  the  same  time ;  as  a 
circumstance  tending  to  discrecUt 
the  evidence  of  distress  set  Uf.  as  an 
excuse  for  going  to  such  prohibited 
port  ?    ib.  444 

33.  If  the  libel  aver  the  vessel  to  be  of 
more  than  ten  tons  burden,  and  to 
have  arrived  at  a  certain  port  from 
the  West  Indies,  and  that  she  was 
seized  in  such  port,  the  court  will 
consider  it  as  sufficiently  averred 
that  such  a  seizure  was  made  upon 
waters  navigable  from  tbe  sea  by 
vetisels  of  ten  or  more  tons  burden, 
ib.  .        **3r 

33  The  question  whether  a  seizure  for 
violation  of  a  law  of  the  United  States 
is  of  admiralty  or  common  law  ju- 
risdiction, is  to  be  deoidcd  by  the 
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place  ofieizvre,  not  by  the  place  of 

the  <ifFeiice,  United  States  v.  Schooner 
Beuey  and  Charlotte^  ^    452 

$4.  A  court  of  admiralty  acts  wholly  in 
rem.    ^uare  ?     Appendix,  513 

25.  ^uare,  whether  the  jurisdiction  of  a 
court  of  admiralty  clepends  upon  its 
possession  of  the  thing  ?    ib.       513 

2&  A  sentence  of  condemnation  is  neces- 
sary CO  devest  the  property,  ib.  514 

AFFIDAVIT. 

See  Commitment^  \,  % 

AGREEMENT. 

t.  If  A.  agree,  under  seal,  to  do  cer- 
tain work  for  B.  and  does  part,  but 
b  prevented  by  B.  from  finishing  it 
according  to  contract;  A.  cannot 
muntain  a  quantum  meruit  against^ 
B  for  the  work  actually  performed, 
but  mutt  sue  upon  the  sealed  instru- 
ment-    Toung  V.  Pretton,  239 

2.  The  promise  to  pay  the  debt  of  an- 
other must  be  in  writing  and  can- 
not be  explained  by  parol.  Grant  v. 
Ntryi<trt  235 

ALIENS. 

!•  When  both  parties  are  aliens,  ^the 
courts  of  the  United  States  have  not 
jurisdiction.  Montalet  v  Murray,  46 

%  A  person  born  in  the  colony  of  New- 
Jersey  before  the  year  1775,  and  re- 
aicUng  there  till  the  year  1777,  but 
who  then  joined  the  British  army, 
and  ever  since  adhered  to  ^he  Bri- 
tish, claiming  to  be  a  British  sub- 
ject, and  demanding  and  receiving 
compensation  from  that  government 
for  his  loyalty,  and  his  sufferings  as 
a  refugee,  is  not  an  alien,  but  may 
take  lands  in  New-Jersey  by  de- 
scent. M^Ilvaine  v.  Coxe,  £09 

3.  A  person  born  in  England  before 
1775,and  who  always  resided  there, 
and  never  was  in  the  United  States, 
is  an  alien,  and  could  not,  in  the^ 
year  1793,  take  lands  in  Maryland 
by  descent  from  a  citizen  'of  the 
United  States,  Dantton't  Leuee  v. 
Godfr^t  321 

ANSWER. 

See  Admiralty,  19. 

APPEAL. 

1.  The  Missff  in  pDOceediogs  in  rem. 


does  not  follow  the  ei^use  into  the 
appellate  court;  but  remains  in  the 
court  below,  which  has  a  right  to 
order  it  to  be  sold,  if  perishable, 
notwithstanding  the  appeal,  ^en^ 
nings  V  Carton,  2 

2.  The  sentences  of  the  old  continental 
court  of  appeals  inpriae  causes  ma)^ 
be  enforced  by  the  district  couHs  of 
the  United  States,  ib* 

3.  An  appeal  lies  from  the  district  court 

of  the  United  States  for  the  territory 
of  Orleans,  directly  to  the  supreme 
court  of  the  United  States.  Morgan 
V.  Callender,  370 

4'  An  appeal,  or'  writ  of  error,  lies 
from  the  judgment  of  the  circuit 
court  of  the  district  of  Columbia  to 
the  ,  supreme  court  of  the  United 
States  in  cases  where  the  bank  of 
Alexandrials  plaintiff,  and  the  judg- 
ment below  is  in  its  favour,  notwith- 
standing the  clause  in  its  charter  to 
the  contrary.  Toung  v.  Sani  tf 
Alexandria,  384 

APPEARANCE. 

1.  The  appearance  of  the  defendant  in 

error  waives  all  objection  to  the  ir- 
regularity of  the  return  of  the  writ 
of  error     Wood  v.  Lide,  180 

2.  The  appearance  of  the  defendant,  to 
a  foreign  attachment  in  a  circuit 
court  of  the  United  States  waives 
alt  objection  to  the.  non -service  of 
process.  Pollard  v.  Dnight,         421 

APPRAISEMENT. 

See  Evidence,  .5* 

ARREST. 

The  word  "  apprehended,^  in  the  8th 
section  of  the  act  of  congress  for  the 
punishment  of  certain  crimes,  com- 
prehends Afnilitary  arrest  or  teiziire, 
as  well  as  a  legal  arrett,  Mx  parte 
tollman  and  Svtartvjout,  7T 

ASSIGNEE. 

An  assignee  of  an  assigfnee  of  a  co- 
partner in  a  joint  purchase  and  sale 
of  lands  naay  sustam  a  bill  in  acuity 
against  the  other  copartners  and  the 
a^ent  «f  the  concern,  to  compel  a 
4wcovery  of  the  quantity  purchased 
md  sold,  and  for  an  account  and 
distribution  of  the  pioceeda.  Pendle- 
ton v.  Wamburtie,  78 
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ASSUMPSIT. 

Amnrnptiit  qimmtinn  menUtp  wiU  not 
lie  fi>r  work  and  labour  done  in  part 
Ittlfilaient  of  a  sealed  contract*  al- 
tbouffh  the  defendant  bad  prevented 
the  ^aantiff  from  finishing  the  work 
according  to  the  contract.  Toung  v. 
IWtiaih  239 

AUDITOR. 

See  Account,  3. 

AUTHORITY. 

It  is  incumbent  on  a  purchaser  under 
a  sale  for  taxes  to  prove  the  au- 
thority of  the  collector  to  sell.  Stead 
T.  Course,  239 

AVERMENT. 
See  Admiral^,  22. 

AWARD. 

The  award  of  arbitrators  appointed  un- 
der a  mutual  mistake  of  both  par- 
ties, in  supposing  themselves  bound 
by  law  to  submit  the  matter  to  arbi- 
tration, is  not  obligatory.  PtUeh  v. 
Ware,  347 

BANK  OF  ALEXANDRIA. 

1.  See  Appeal,  4. 

2.  The  act  of  Virginia  incorporating  the 
I        bank  of  Alexandria  is  a  public  act. 

Toung  V.  Bank  of  Alexandria,       384 

BANK  OF  THE  UNITED  STATE& 

The  act  of  eonmss  of  27th  June,  1798, 
to  punish  irauds  committed  on  the 
bank  of  the  United  States  is  in  itself 
repugnant,  and  will  not  support  an 
indictment  for  knowingly  uttering 
as  true,  u./aUe,  forged  and  counter- 
feited paper  purporting  to  be  a  bank 
bill  of  the  United  States,  iigned  by 
the  president  and  cashier.  United 
State*  V.  CantrU,  167 

BILL  OF  EXCHANGE. 

If  the  drawer  of  a  bill  of  exchange,  at 
the  time  of  drawing,  ha*  a  right  to 
expect  that  hit  l>i(l  nill  be  honoured, 
he  is  entitled  to  strict  notice,  al- 
though  he  had  no  fUhds  in  the  hands 
of  the  drawee.  French  v.  £ank  of 
^lumUa,  141 


BLOCKADE. 

1.  Persisting  in  an  intention  to  enter  a 

'  blockaded  port  after  warning,  is  not 

attemptif^  to  ^Xct.  Fitztimm^n*  v, 

Newport  In  Co.  185 

3.  The  sentence  of  a  foreign  court  of  ad- 
.miralty  condemning  a  vessel  for 
breach  of  blockade  is  conebuime  evi- 
dence of  that  fact,  in  an  action  upon 
the'policy  of  insurance.  Cromiionr. 
Leonard,  434 

BOND. 

1.  See  Deed,  1. 

2.  A  bond  niay  be  delivered  by  a  surety 

to  the  principal  obligor  as  an  etcrov. 
Pamlingy.  United  State*,  219 

3.  See  £*cron,  2« 

^  4.  In  a  suit  upon  a  bond  to  perform  cer- 
tain articles  of  agreement,  interest 
,      may  be  recovered  in  a  case  not  pro- 
vided for  by  the  agreement.   United 
State*  V.  Gumey,  333 

5.  To  an  action  upon  a  bond  conditioned 
to  pay  money  on  the  1st  of  March, 
it  is  not  a  good  plea  to  say  that  the 
defendant  paid  it  on  the  13th  of 
May,  without  averring  it  to  be  the 
whole  sum  then  due,  ib, 

BOTTOMRY. 

1.  The  claim  of  bottomry  is  to  be  pre-i 

ferred  to  all  others,  except  teamen's 
wages,  far  the  voyage  on  fohich  the 
bottomry  i*  founded  f  but  it  can  ex- 
tend no  further.  Blaine  v.  Ship 
Charle*  Carter,  232 

2.  If  the  obligee  of  a  bottomry  bond 

suffer  the  ship  to  make  several  voy- 
ages, without  asserting  his  Hen,  and 
executions  are  levied  upon  the  ship 
by  other  creditors,  the  obligee  loses 
his  lien  upon  the  ship,  ib.  328 

3.  ^«re,  whether  a  bottomry  bond  exe- 

cuted by  the  owner  at  home,  cre- 
ates a  lien  on  the  ship  which  can  be 
enforced  in  a  court  of  admiralty  ?  i^. 

332 

BRITISH  CREDlTORa 

1.  See  Limitation*,    Confi*cation,  t,  2. 

2.  If  a  confiscating  act,  independent  of 

the  British  treaty,  would  be  con- 
strued to  destroy  the  claim  of  a 
British  mortgagee,  the  treaty  rein- 
BUtes  the  lien  in  ito  full  force,  and 
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m  subsequent  sale  could  only  pass  it 
cum  onere.   Htggituon  v.  Meiiif    415 

BRITISH  SUBJECTS. 

See  Aliens,  Q,  3. 

BRITISH  TREATY. 

See  LimitattoMt  1.  Alieiu,  2, 3.  CtinJUea- 

tioHt  If  2* 

CAPTURE. 

See  Admiralty,  1,  2,  3,  4,  5.  10. 12,  13. 

Abandonment^  1. 

COLLECTOR. 

1.  A  collector  sellings  land  for  taxes 
must  act  in  conformity  with  the  law 
from  which  his  power  is  derived, 
and  the  purchaser  is  bound  to  in- 
quire whether  he  has  so  acted.  It 
is  incumbent  on  the  vendee  to  prove 
the  authority  to  sell.  Stead  v.  Course, 

403 

3.  By  the  tax  laws  of  Georgia  for  the 
years  1790  and  1791,  the  collector 
was  authorized  to  sell  land  only  on 
the  deficiency  of  fjersonal  estate ; 
and  then  to  sell  only  so  much  as  was 
necessary  to  pay  the  taxes  in  arrear. 
Under  those  laws,  the  sale  of  a 
vohole  tract,  when  a  small  part  would 
have  been  sufficient  to  pay  the  taxes, 
was  void,  ^        ib' 

^,  'A  collector  of  the  revenue  of  the 
United  States,  after  his  removal  from 
office,  has  no  authority  to  collect  du- 
ties outstanding  at  the  time  of  his 
removal;  but  this  powei^  and  duty 
devolves  upon  his  successor.  Sthresh- 
ley  V.  United  States,  169 

COLUMBIA. 

1.  The  right  of  Virginia  to  legislate 

for  jthat  part  of  tiie  district  of  Co- 
lumbia which  was  ceded  by  her  to 
the  United  States  continued  until 
the  27th  of  February,  1801.  Toung 
V.  Bank  of  Alexandria^  384 

2.  See  Appeal,  4. 

-  COMMISSION. 

1.  The  certificate  of  coinmissioners 
named  in  a  dedim,us,  that  they  took^ 
in  due  form  of  law,  the  oath  annex- 
ed to  the  commission,  is  sufficient 
evidence  of  that  fact.  Grant  v.  Nav 
lor^  224 

2.  It  is  not  necessary  to  give  notice  to 
'  the  opposite  party  of  the  time  and 


place  of  executing  the  commission. 
Grant  v.  Naylor,  224 

3.  If  the  retucn  of  the  commission  be 
enclosed  in  an  envelop  which  is 
sealed,  no  other  sealing  by  the  com- 
missioners is  necessary,  ih»  225 

4*  If,  after  a  commission  has  issued,  the 
parties  have  leave  to  amend,  and  a 
new  issue  be  made  up,. similar  in 
substance  to  the  former  issue,  the 
depositions  taken  under  such  com- 
mission may  be  used  at  the  trial  Of 
the  new  issue,  ib,  232 

COMMITMENT. 

1.  A  person  may  be  committed  for  a 
crime  by  one  magistrate  upon  an  affi*  , 
davit  made  before  another.    Ex  parte 
Bollman  and  Swarttoout,  76 

2.  ^are,  whether  upon  a  motion  to 

commit  a  person  for  treason,  an  affi- 
davit stating  the  substance  of  a  let- 
ter in  possession- of  the  deponent  be 
admissible  evidence  ?  ib, 

COMMON  LAW. 

1.  Courts  which  originate  in  the  com- 
mon law  possess  ajurisdbtion  whick 
must  be  regulated  by  their  common 
law,  until  some  statute  change  their 
established  principles ;  but  courts 
which  arc  created  by  written  Iaw« 
cannot  transcend  that  jurisdiction. 
Ex  parte  Bollman  and  Svartwout,  93 

2.  For  the  meaning  of  the  term  habeas 
corpus  resort  may  be  had  to  the  com- 
mon law ;  but  the  power  to  award 
the  writ  by  any  of  the  courts  of  the 
United  States  must  be''  given  by 

•  written  law,  ib.  93,  94 

3.  ^uare,  whether,  upon  an  indictment 
,     for  treason,  proof  of  procurement 

can,  in  this  country,  by  force  of  the 
common  law,  be  admitted  in  evi- 
dence to  establish  a  charge  Of  per* 
'  sonal  presence.  United  States  v,  Burr, 
Appendix,  502 

CONFISCATION. 

1.  The  act  of  Georgia  confiscating  the. 
estate  of  the  mortgagor  is  no  bar  to 
the  claim  of  the  mortgagee,  a  Bri- 
tish merchant,  whose  debt  was  only 
sequestered  during  the  war.  The 
estate  of  the  mortgagor  only  was 
confiscated,  not  that  of  the  mortga- 
gee.   Higginson  v.  Mein»  415 

2.  If  a  confiscating  act,  independent  of 
the  treaty,  would  b^  construed  .to 
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destroy  the  clahn  of  a  British  mert- 
gagee,  the  treaty  reinstates  the  lien 
in  its  fuU  force;  and  a  subsequent 
sale  coiild  only  pass  it  with  its  bur- 
den.   Biggintoh  v.  Mein^  419 

CONNECTICUT. 

1.   See  Foreign   Attachment,   2.    Cove- 

CONTINUANCE. 

1.  The  refusal  of  the  court  below  to 
continue  a  cause  after  it  is*  at  issue^ 
cannot  he  assigned  for  error.  WooHa 
O  Bemu  t.  Tour^,  237 

CONTRACT. 

1.  A  court  of  equity  will  annul  a  con- 
tract which  the  defendant  has  failed 
to  perfom,  and  cannot  perform  on 
his  part.     SJHiiern  v.  Maj^  137 

2.  A  letter  of  credit*  directed  by  mis- 
take to  John  and  Joseph,  instead  of 
John  and  Jeremiah,  and  delivered 
tojohn  and  Jeremiah,  who  famished 
pjods  upon  the  faith  of  it,  does  not 
contlitttte  a  contract  between  the 
writer  of  the  letter  and  John  and  Je- 
remiahi  to  whom  it  was  delivered, 
and  parol  proof  cannot  be  admitted 
to  make  it  such.  Grant  y.J^aylor,  224 

3L  The  premise  to  pay  the  debt  of  ano- 
ther must  be  in  writing,  and  cannot 
be  explained  by  parol,  ib,  235 

4.  B.  in  Philadelphia,  agreed  to  psy  to 
A.'s  agent  in  Amsterdam,  170,000 
guilders  on  the  first  of  March*  and 
if  he  should  fail  so  to  do,  then  to 
repay  tb  A.  the  value  of  the  guilders 
at  the  rate  of  exchange  current  in 
Philadelphia  at  the  time  demand  of 
Ipaynent  should  be  made,  together 
with  damages  at  20  per  cent,  in  the 
same  manner  as  if  biUs  of  exchange 
had  been  drawn  for  that  sum,  and 
they  had  been  returned  protested 
for  nonpayment,  and  lawful  interest 
for  any  delay  of  payment  which 
might  take  place  after  the  demand. 
B.  paid  the  170,000  guilders  in  Am- 
sterdam to  the  agent  of  A.  on  the 
13th  of  iHof,  instead  of  the  1st  of 
March*    A.  is  not  entitled  to  the  20 
per  cent.  dsatMeeUf  but  may,  in  a  suit 
upon  the  bond  given  to  perform  the 
eoMtract^    recover  interest  on   the 
170^000  guilders  from  the  1st  of 


March    to  the  13th  of    May.    United 
Statee  v.  Gurneyt  333 

COPARTNERS. 

See  Aitignee,  1. 

COPPER. 

1.  Round  copper  bars,  round  copper 
plates,  and  round  copper  plates 
turned  up  at  the  edges,  are  not  sub- 
ject to  duty  upon  exportation.  Uni* 
ied  States  r,  Kyd  ^  JTattan,  1 

COPY. 
See  MMenee^  2. 
COSTS. 

1.  Costs  are  not  given  upon  a  rerenal 
of  judgment.  MontaletY,  Murraj,47 

COURTS  OF  UNITED  ST  AT£S. 

1.  The  district  courts  of  the  United 

States  are  courts  of  prize^  and  have 
fibwer  to  carry  into  effect  the  sen- 
tences of  the  old  continental  courts 
of  appeal  in  prize  causes,  penning* 
T.  Careoiif  2 

2.  The  practice  of  the  district  courts  oi 
the  United  States  as  courts  of  ad- 
miralty is  not  regulated  by  law,  i6. 21 
When  both  parties  are  aliens  the 
Qourts  of  the  United  States  hare  not 
jurisdiction,  Montaiet  v  Murrmyt  46 

4.  If  it  does  not  appear  upon  the  record 

that  the  suit  might  have  been  main- 
tained in  the  courts  of  the  Unite  d 
States  between  the  original  parties 
to  a  promissory  note,  no  suit  can  be 
maint4^ed  upon  it  in  those  courts 
by  a  subsequent  holder,  i^ 

5.  The  court  is  bound  to  give  an  opi- 
nion to  the  jury  on  a  question  of 
/ow,  upon  request,  if  it  be  pertinent 
to  the  issue ;  but  not  if  it  involve  a 
question  of  fact.  Smith  r-  CarrtHgtm^ 

71 
6i  If  the  complainant  be  a  citizen  of 
France,  and  the  defendant  a  citizen 
of  the  state  of  Georgia,  the  circuit 
court  of  the  United  States  for  the 
district  of  Georgia  has  jurisdiction, 
although  the  complainant  and  de- 
fendant are  executors,  and  their  tes- 
tators respectively  were  citizens  of 
the  state  of  Georgia.  Chappedelaine 
y.  Deckenaux,  308 
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7.  See  J^als  3»  4     JTafoat 

t.    yuritdictiotiy  5,  6. 

8.  If  two  citizens  of  the  ssme  statet  in 
a  suit  in  a  court  of  their  state*  claim 
title  tinder  the  same  act  of  congress, 
the  supreme  court  of  the  United 
States  has  appellate  jurisdiction 
from  the  highest  state  court  to 
-which  the  question  can  he  carried. 
Mattkenot  v.  Zane,  383 

9.  The  district  judge  may  alone  hold  a 
circuit  court,  alUiough  there  be  no 
judge  of  the  supreme  court  allottcjd 
to  that  circuit.    Pollard  v.  Dvoignt, 

421 

COVENANT. 

1.  An  action  may  be  supported  upon  a 
covenant  of  teisirif  although  th6 
plaintiff  has  never  been  ewcted^  and 
the  declaration  need  not  aver  an 
eviction.    Pollard  v.  Dwight,      421 

2.  On  the  trial  of  an  action  in  Connec- 
ticut for  bread)  of  a  covenant  of  sei- 
sin of  lands  in  Virginia,  the  ques- 
tion whether  a  patent  from  the  state 

*        of  Virginia  for  the  lands  be  voidable, 
*  is  not  examinable,  f^.  422 

3.  Parol  testimony  is  not  admissible  in 
an  action  on  the  covenant  of  seisin, 
to  prove  prior  claims  to  the  land,  ih. 

CREDIT,  LETTER  OF. 

See  Contract,  2,  3. 

CRIMES. 

See  Trial,  2.    Arrest,  1. 

CUSTODY  OF  THE  LAW. 

See  Admiralty,  3,  4. 7. 12,  13, 14.  25. 

DAMAGES. 

See  Contract,  4. 

DECLARATION, 

See  Covenant,  1. 

DECREE. 

See  Admiralty,  1,  2.  4.  8,  9.  11, 12.  15, 

16. 18. 

DEED. 

1.  If  a  bond  be  executed  by  O.  as  a 
surety  for  S.  to  obtain  an  appeal 
from  the  judgment  of  a  justice  of 
peace  in  Maryland,  and  the  bond  is 
rejected  by  the  justice,  and  after- 
wards, without  the  knowledge  of  O. 


the  name  of  W.  be  interlined  as  an 
obligor  who  executes  the  bond,  and 
the  justice  then  accepts  it,  it  is  void 
astoO.    Oneale  v.  Long,  '60. 

2.  A  bond  may  be  delivered  by  the 
surety  to  the  principal  .obligor  as  an 
escrov).  Pawling  v.  United  States»  219 

3.  See  Evidence,  1%    EscroWf  1,  2- 

4.  See  4**ii*npsitt  1. 

5. -Parol  evidence  may  be  ^ven  of  the 
existence  of  a  deed  oi  gift-  of  a 
slave  in  Virginia,  to  show  the  nature 
of  the  possession  which  accompa- 
nied the  deed.      Spiers  v.  Willison, 

398 

4 

DEMISE. 
See  Lease,  1,  2* 
DEMURRER. 

■ 

1.  Upon  a  demurrer  to  evidence  the 
testimony  is  to  be  taken  most  strong- 
ly against  him  who  demurs;  and 
such  conclusions  as  a  jury  might  jus- 
tifiably draw,  the  court  ought  to 
draw*  Pav)ling  v.  Untied  States,    219 

DESCENT, 

S^e  Aliens,  2,  3- 

DETINUE. 

^uare,  whether  5  years*  possession,  in 
Virginia,  is  alone  a  good  title  to  ena- 
ble  a  plaintiff  to  recover  in  detinue  ? 
Eamsay  v.  Lee,  40^ 

DEVISE. 

See  Equity,  3. 

DISTRICT  COURT. 

See  Courts  of  United  States,  1,  2.  9. 

DUTIES. 

1.  See  Copper,  1. 

2.  An  American  registered  vessel,  in 
part  transferred  by  parol  while  at 
sea  to  an  American  citizen,  and  re- 

♦sold  to  her  original  owners  on  her  re- 
turn into  port  and  before  her  entry, 
does  not,  by  that  operation,  lose  her 
privileges  as  an  American  bottom, 
nor  become  subject  to  foreign  du- 
ties. United  States  r.  filings  and 
Francis,  ^g 

3.  A  collector  of  the  revenue  of  the 
United  States  after  his  removal  from 
office,  has  no  authority  to  collect  the 


526 


INDEX. 


dntiea  ouUtandlnr  at  the  time  of 
his  remoTals  and  which  '  accrued 
while  he  remained  in  office;  but 
this  power  and  duty  devolve  on  his 
successor.  Sthretldty  v.  United  SkOet^ 

169 

4.  ^KtfiVy  whether  goodt  tavedure  liable 
for  duties  ?    JPpisch  ▼.  Ware,        348 

•5.  See  Forfeitwrtt  1* 

EJECTMENT. 

1.  Tn  Vermont,  tenants  in  common  may 
nalhtain  a  joint  action  of  ejectment, 
Hick%  r.  Rogert^  165 

EQurrY. 

1.  See  Atiignee, 

3.  If  the  oblige  of  a  bond  obtain  titles 
in  his  own  name  for  part  of  the 
lands,  the  assignment  of  which  to 
the  obliTOr  was  the  consideration  of 
the  bond,  and  suffer  the  titles  to  the 
tesidue  of  the  lands  to  be  lost  by  tlie 
non-payment  of  taxes,  a  court  of 
equity  will  not  lend  its  aid  to  carry 
into  effect  a  judgment  at  law  upon 
the  bond.    Skiltem  r.  May,         137 

3.  A  court  of  equity  will  not  interfere 

between  a  donee  of  land  by  deed 
and  a  devisee  under  the  will  of  the. 
donor,  in  a  case  where  there  is  no 
fraud.     Viert  v.  Montgomery,        177 

4.  A  court  oC  the  United  States  cannot 

enjoin  proceedings  in  a  atau  court* 
I>tgg*  ▼•  Wolcott,  179 

'•  See  Acceuntt  *§  3* 

6.  A  court  of  equity  will  annul  a  con- 
tract which  the  defendant  has 
failed  to  perform,  and  which  he  can* 
not  perform  on  his  part.  Skillem  v. 
May,  137 

ERROR. 

,1.  See  Writ  of  JSrror,  1, 2.   Jfipeai,  4. 

%  The  refiisal  of-  the  court  oelow.  to 
continue  a  cause,  af^er  it  is  at  issue, 
cannot  be  assigned  for  error.  Woode 
&  Bemi*  V.  Toung,  237 

3.  ^are,  whether  a  writ  of  error  will 
lie  to  the  refusal  of  the  court  below 
to  quash  an  execution  upon  motion  ? 
Mouniz  V.  Hodgson,  324 

ESCROW. 

,  1.  A  bond  may  be  delivered  by  a  surety 


to  the  pnnci|ial  ofalig^r»  as  an  cntsv. 
Pamling  r.  United  Statee,  \ii^ 

2.  If  one  of  the  obligors,  at  the  time  of 
executing  the  bond,  say,  in  the  pre- 
sence of  some  of  the  other  obligors, 
^  we  adhwvledge  thit  inetrvment,  but 
ethere  are  to  sign  it  ;**  this  is  evidence 
from  wlHch  the  jury  may  infer  a  de- 
livery as  an  etcrow,  by  all  the  obli- 
gors who  were  then  present,       H» 

EVIDENCE. 

1.  A  witness  interested  in  certain  ad- 
mitted items  of  the  plaiBtifi''s  ac- 
count, is  still  a  competent  witness  to 
prove  other  items.  Smith  v.  Cor. 
rington,  62 

2.  The  defendant  having  read  a  letter 
from  the  plainliff's  agent  in  answer 
to  a  letter  from  himself,  cannot  give 

\  in  evidence  a  copy  of  his  own  letter, 

^  without  proving  it  to  be  a  true  copy 

by  a  witness,  i^ 

3.  It  improper  evidence  be  admitted 
by  the  judge,  it  is  error,  and  this 
court  cannot  inquire  into  its  import' 
ante,  or  operation,  H.  TO 

4.  ^u^eere,  whether  a  foreign  sentence 
of  condemnation  be  conclusive  evi- 
dence in  an  action  against  the  under- 
writers. Fitzeimmone  v.  Netoport 
Ina*  Co^  185 

5.  The  appraisement  made  under  the 
order  of  the  distnct  judge  by  three 
sworn  appraisers,  is  not  conclusive 

.  evidence  of  the  value,  in  a  question 
of  jurisdiction,  but  is  better  evidence 
than  the  opijiion  of  a  single  witness 
examined  vtvn  meee  in  open  court. 
United  States  v.  Brig  Union,         316 

6.  Af^er  deciding  the  question  of  ^ahte 
upon  the  ^joeight  of  the  evidence,  the 
court  will  not  continue  the  cauae  for 
the  party  to  produce  further  evi- 
dence as  to  the  vahe,  ih. 

7.  Upon  -a  demurrer  to  evidence  the  tes- 
timony is  to  be  taken  most  strongly 
against  him  who  demurs ;  and  surh 
conclusions  as  a  jury  might  justifia- 
bly draw,  the  court  ought  to  draw. 
Pavfling  V.  United  State*,  219 

8.  See  Baertra,  2. 

9.  A  letter  of  credit,  addressed  by  mis- 
take to  John  and  yoteph,  instead  of 
John  and  yeremiah^  and  delirered 
to  John  and  yeremiah,  is  not  evi- 
dence of  a  contract  between  the 
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Inciter  of  that  letter  and  John  and 
yertmiak.    Grant  v.  Nayior,         224- 

10.  See  Commimony  1^2,3,  4 

11.  An  averment  of  a  demise  for  3  years 
is  not  supported  by  proof  of  a  lease 
for  pne  year  certain^  and  two  years 
further  possession  on  the  same  terms. 
by  the  consent  of  the  landlord. 
Alexander  v.  ffarris,  299 

12.  Parol  evidence  may  ^e  given  of  the 

existence  of  a  deed  of  gift  to  show 
the  nature  of  the  possession  which 
accompanied  the  deed<  Sfikrs  v. 
Williton,  398 

13.  ^dtre,  whether  5  years'  possession  is 

evidence  of  a  good  title  for  a  plain- 
tiffin  detinue  \  Ramsay  v^  Lee,  401 

14.  The  evidence  of  payment  which  i^e- 

sults  from  lapse  of  time  may  be  met 
by  circumstances  which  account  for 
the  delay  in  bringing  the  suit.  Big* 
giruon  v.  Mein,  420 

15.  The  official  certificate  of  survey  re- 

turned by  a  legal  sworn  surveyor  in 
Virginia,  cannot  be  invalidated  by 
evidence  tending  to  show  an  impos- 

-  sibility,  that  the  survey  could  have 
been  made  in  the  intervening  time 

-  between  the  date  of  the  entry,  and 
the  date  of  the  certificate  of  survey. 
Pollard  v.  Dvjight,  4^2 

16.  Parol  testimony  is  not  admissible,  in 

an  action  on  the  covenant  of  seisin, 
to  prove  prior  claims  upon  the  land, 

17.  The  sentencfe  of  a  foreign  court  of 
admiralty  condemning  a  vessel  for 
breach  of  blockade  is  conclusive  evi- 
dence of  that  fact,  in  an  action  on 
the  policy  of  insurance.  Croudtonv* 
Leonard,  434 

18  See  Admiralty,  21. 

19.  In  treason  the   overt  act  must  be 

proved  as  laid-  Appendix,  U,  State* 
v.  Burr,  490 

20.  Square,  whether,  on  a  motion  to  com- 

mit a  person  for  treason,  ah  affida- 
vit stating  the  substance  of  a  letter 
in  the  possession  of  the  deponent, 
'  be  admissible  evidence.  Ex  parte 
Mollman  and  Swartvooutt  76 

21.  A  person  may  be  committed  by  one 

magistrate  upon  an  affidavit  made 
before  another,  ib- 

22.  In  treason,  the  presence  of  the  party 

is  part  of  the  overt  act,  and  must  be 
proved  by  two  witnesses.    Appendix^ 

500 
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23.  An   indictment  charging  a    person 

with  being  present  at  an  overt  act 
of  treason  cannot  be  supported  by 
provingonly  that  the  person  accused 
caused  the  act  to  be  done  by  others 
in  his  absence.  No  presumptive  evi- 
dence, no  facts  from  which  presence 
can  be  inferred,  will  be  sufficient. 
Appendix,  500 

24.  See  Treason,  31.  35,  36. 38. 40. 

25.  If  the  overt  act  of  treason   be  not 

proved  by  two  witnesses  so  as  to  be 
submitted  to  the  jury,  all  other  testi. 
mony  is  irrelevaht.  Jippendix,  United 
States  V.  Burr,  505,  .506 

26.  ^t/^ere,  whether  a  foreign  sentence 

be  examinable  ?  Appendix,  Rose  v. 
Himely^  512 

EXCEPTION. 

1.  A  bill  of  exceptions  may  be  taken  to 

the  opinion  of  the  judge  in  his  charge 
to  the  jury.    Sm,tth  v.  Carrington^  63 

2.  The  couil  is  bound  to  give  an  opinion 

to  the  jury  upon  a  question  of  law, 
upon  request,  if  it  be  pertinent  to 
the  issue ;  but  not  if  it  involve  a 
question  of  fact,    ib»  71 

3.  See  Account^  3.     Error^  2,  3. 

EXECUTION. 
See  Error,  3. 

FOREIGN  ATTACHMENT. 

1.  Th6  appearance  of  the  defendant  to 

a  foreign  attachment  in  a  circuit 
court  of  the  United  States  waives 
all  objection  to  the  non-seiTice  of 
process.    Pollards  Dwight,        421 

2.  Under  the  foreign  attachment  law  of 

Connecticut,  an  absent  person  who 
is  liable  for  damages  for  breach  of 
his  covenant,  is  an  absent  debtor, 

ib. 

FOREIGN  COURTS, 

See  Admiralty,  8,  9. 11,  12, 13. 16.  Evi^ 
dence,  4.  17. 

FOREIGN  SENTENCE. 
See  Evidence,  4.  17.    Admiralty f  8,  9. 11. 

FORFEITURE. 

1.  Wine  and  spirits  saved  from  a  wreck 
and  landed,  are  not  liable  to  forfeit- 
i*re,  because   unaccompanied  with 

3P 
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•Qch  narks  and  certi6catca  as  are 
required  by  Uw »  nor  becanae  they 
were  removed  without  content  of 
the  collector,  before  the  quantity 
and  quality  were  aacertuned,  and 
the  duties  paid.  Pehchw,  Wort^  347 
2.  The  owner  of  goods  cannot  forfeit 
them  \rfvBk  act  done  without  hia 
consent  or  conniTance*  or  that  of 
aome  penon  employed,  or  trusted 
by  him*  tb, 

FORGERY. 

See  Bajkk  of  United  Staiti,  I, 

FRENCH  TREATY. 
See  Jdmiraltys  11. 

GEORGETOWN. 

^itrtf  whether  the  mayor  of  George* 
town,  in  the  district  of  Columbia, 
be  a  justice  of  the  peace  of  the 
county  of  Washing;ton  ?  ilfovnr^v. 
Bodgiw,  324 

GEORGIA. 

1.  The  act  of  limitations  of  Georgia  does 

not  require  an  entry  into  lands 
within  seven  years  after  the  title  ac- 
crued, unless  there  he  some  JMiyer- 
sary  possession  or  title  to  be  de- 
feated by  sueh  entry.  Shearman  t. 
Jnfine^g  Lettee^  367 

2.  See  Coiieetor^  3. 

3  See  Car^fiecoHom,  1* 

4.  The  act  of  limitations  of  Georgia 
does  not  apply  to  nwrtgageee*  Big- 
gilwtn  ▼.  jkein^  415 

GIFT. 

1.  See  JSguity,  3. 

3.  By  the  act  of  assembly  of  Virginia, 
of  1758,  no  gift  of  a  slave  was  valid 
unless  in  writing  and  recorded  t  but 
parol  evidence  may  be  admitted  of 
the  existence  of  a  deed  of  g^ft  to 
show  the  nature  of  the  |96s9essioh 
which  accompanied  the  deed.  Spier* 
V.  miliiottt  398 

3.  In  Virginia,  in  1784,  no  gift  of  a  slave 
was  valid  unless  in  writing  and  re- 
corded, although  possession  accom- 
panied the  gifl.  fiamsay  ▼.  Zee,  401 

HABEAS  CORPUS. 
'1.  The  supreme  court  of  the  IT.  States 


has  power  to  issiM  ^ 
eorpue  ad^  wkfieiemhim*    Mm  parte 
BoUinan  and  Smartmemin  TS 

3.  See  Comnum  Lawt  3. 

INDICTMENT. 

L  In  treason  the  indictment  wmt  lay 
an  overt  act,  which  must  be  proirea 
as  laid-  Appendhe^  United  St^tee  ▼. 
£urr^  480 

3.  See  Swdendp,  33. 

*  3.  ^ttiere^  whether  a  person  who  pro- 
cures an  act,  can  be  indicted  na 
having  performed  that  act,  503 

INSURANCE. 

1.  The  capture  of  a  neutral  as  fii^pe  by 
a  belligerent  is  a  total  lo^,  and  enti- 
tles the  insured  to  abandon.  Rhine^ 
lander  v.  hu  C*o.  Penatyhankh         29 

%  The  state  of  the  loss  at  the  time  t^ 
the  offer  to  abandon,  fixes  the  rig^hta 
of  the  parties,  t^ 

3.  $u<erc»  whether  the  sentence  of  a 

foreign  court  of  admiralty,  condemn- 
ing tne  vessel  for  breach  of  block- 
ade, be  conclusive  evidence  of  that 
fact  in  favour  of  the  underwriters. 
Fitzeitntnone  v-  Newport  hu  Co*    185 

4.  Persisting  in  an  intention  to  enter  a 

blockaded  port,  after  wanung,  is  not 
*    attempting  to  enter,  c&» 

5.  The  right  of  the  insured  to  abandon 

and  recover  for  a  total  loss,  depends 
upon  the  ttate  of  the  fact  at  the 
time  of  the  offer  to  abandon^  and  not 
upon  the  state  of  the  information  re- 
ceived. Jkfarehall  ▼.  Delaware  ik. 
Co.  202 

6.  The  technical  total  loss,  arising  fiom 

capture,  ce^es  with  the  final  decree 
of  restitution,  although  the  decree 
may  not  have  been  executed  at  the 
time  of  the  offer  to  abandon,  i>,  303 

7.  A  policy  on  a  ship  is  an  assurance  <^ 

the  shipy^r  the  voyage,  not  an  insu- 
rance on  the  ship  and  the  voyag^. 
The  underwriters  undertake  for  the 
ahiiity  of  the  ship  to  perform  the 
voyage,  not  that  she  9hall  perform  it 
at  all  events.  Alexander  v.  Baltimore 
In.  Co,  370 

8.  The  loss  of  the  voysge  as  to  the 

cargo,  is  not  a  loss  of  the  roysge  as 
to  the  ship,  ih»  371 

9'  If  at  the  time  of  ^tbe  offer  to  abandon* 
the  ship  be  in  possession  of  the 
master,  in  good  condition  and  at  full 
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Ubeift^  to  pMeted  oik  the  voyage* 
the  loss  of  the  cargo  will  not  au- 
thorise the  owner  of  the  «e««e/  to  re- 
cover for  a  total  loss  of  the  vessel. 
4lexmdfr  v.  Maitimort  In.  Co*  371 
Id  The  sentenee  of  a  foreign  court  of 
#dfliiralt^»  condemning  a  vessel  for 
hremeh  rf"  Motkade^  is  condunme  evi- 
dence of  that  fact  in  an  action  on 
the  policy  of  insurance.  CrouxUon  v. 
Leonard,  434 

INTEREST. 

In  an  action  upon  a  bond  conditioned  to 

perform  a  contract,  interest  may  be 

recovered  in  a  case  not  provided  for 

W.the  contract.     United  States  v. 

'  Gurney,  333 

INTERROGATORIES. 

Se^Mmirattjf,  20. 
JUDGES.  , 
See  yurUdietumt  \7.  Mxeeptiona,  1,  % 

JURISDICTION. 

1.  The  district  courts  of  the  United 

States  are  courts  oi  prize t  and  h^ve 
power  to  carry  into  effect  the  sen* 
tencea  of  the  old  continental  courts 
of  appeal  in  prize  causes,  yemings 
▼.  Carton^  2 

2.  Sec  AdmiraltyiS,  4.  9, 10, 11, 12, 13, 

14, 15,  16.  23. 

3.  When  both  parties  are  a//eff#,  the 

oomts  of  the  United  States  have  not 
jurisdietion.  Montalet  v.  Murray,  46 

4.  If  it  does  not  appear  upon  the  record 

that  a  suit  might  have  been  main- 
tained in  the  courts  of  the  United 
States,  between  the  original  parties 
to  a  promissory  note,  no  suit  cah  be 
maintained  upmi  it  in  those  courts 
by  a  subsequent  holder,  ib, 

5.  The  supreme  court  of  the  U.  States 

has  power  to  issue  the  writ  of  habeas 
corpue  ad  iubficiendum*  Ex  parte 
Bollman  and  SkoartVfoutf  7S 

6.  The  supreme  court  of  die  U  States 

has  no  jurisdiction  but  what  is  given 
by  the  constitution  or  laws  of  the 
United  SUtes,  ib.  93 

T,  Courts  which  originate  in  the  com- 
mon law  possess  a  iurisdiction  which 
must  be  regulated  by  their  common 
law,  until  some  statute  change  their 
established  principles  {  but  courts 
which  are  Created  by  written  law, 


and  wiiose  jtiriadictiofii^  defined  by 
written  law,  cannot  transcend  that 
jurisdiction.  £x  parte  Bolhtum  and 
Swartwout,  93 

8.  A  court  of  the  United  Statte  eamiot 

enjoin  proceedings  in  a  etate  court* 
Digge  V.  Woleott,  179 

9.  It  is  incumbent  upon  the  pkaintiff  in 

error  to  show  that  the  supreme  court 
of  the  United  States  has  jurisdiction 
of  the  case.  United  States  v.  Brig 
Union  f  216 

10>  The  supreme  court  will  hear  viva 
voee  testimony  to  show  the  value  of 
the  matter  in  dispute,  upon  a  ques* 
tion  of  jurisdiction,  ib. 

11.  The  courts  of  the  United  States  may 
examine  into  the  jurisdiction  of  a 
foreign  court  whose  sentence  is  off 
fered  in  evidence ;  and  if  that  fo- 
reign court  cannot,  consistently  with 
the  law  of  nations,  exercise  the  ju- 
risdiction it  has  assumed,  its  sen- 
tence is  to  be  disregarded.  But  the 
courts  of  every  country  are  the  ex- 
clusive judges  of  their  own  juris- 
diction, so  far  as  it  depends  upon 
municipal  laws*  Bote  v.  Simelyx  241 

12»  If  the  complainant  be  a  French  citi- 
zen, and  the  defendant  a  citizen  of 
the  state  of  Georgia^  the  circuit 
court  of  the  United  States  for  the 
district  of  Georgia  has  junsdiction, 
although  the  complainant  and  de- 
fendant are  both  executors,  and 
their  respective  testators  were  both 
citizens  of  the  state-  of  Georgia. 
Cht^pedeiakie  T.  Deeheneaux^       308 

13.  In  deciding  the  question  of  jurisdic- 

tion the  court  will  look  to  the  con* 
dition  of  the  bond  on  which  the  suit 
is  brought, .  and  not  to  the  penalty. 
United  Statee  v.  M*Dov>ell,  316 

14.  An  appeal  or  writ  of  error  lies  from 

the  district  court  of  the  United 
States  for  the  territory  of  Orleans  to 
t^e  supreme  court  of  the  United 
States.    Morgan  v.  Callender^      370 

1$,  If  two  citizens  of  the  same  state,  in 
a  suit  in  a  court  of  their  state,  claim 
title  under  the  same  act  of  congress* 
the  supreme  court  of  the  United 
States  hsa  an  appellate  jurisdiction 
to  revise  and  correct  the  judgment 
of  that  court  in  such  case.  Matthevoe, 
V.  Zane,  389 

16.  See  Bank  of  ^Ic^andria,  l- 
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17.  The  cUtirict  judge  mav  alone  bold  a 

circuit  court,  although  there  be  no 
judge  of  the  supreme  court  allotted 
to  that  circuit.    Pollard  v    J}wghtt 

421 

18.  AU  ■eizurea  under  lawt  of  impost, 

navigation  or  trade  of  the  United 
States,  where  the  seizures  are  made 
^n  waters  navigable  from  the  sea  hy 
vessels  of  ten  or  more  tons  burden, 
are  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  are  to  be 
tried  wthmt  a  jury  United  State*  v. 
Schooner  BeSMy  and  Vharlotte^      443 

19.  The  question  whether  a  seizure  for 

violation  of  a  lav  of  the  United 
States  -be  of  admiralty  or  common 
law  Jurisdiction  is  to  be  decided  by 
the  place  of  teizure,  not  by  the  place 
of  the  4>^cnce,  ib.  452 

JURY. 

1.  See  Exceptions  3. 

%  The  jurors  attending  the  circuit  court 
of  Pennsylvania  district  are  ejilitled 
to  1  dollars  and  2$  cents  per  diem 
for  their  attendance-  Ex  parte  l^wi* 
ami  others.  433 

3.  See  jurisdiction^  la 

JUSTICE  OF  PEACE, 

1.  See/xeor^etenont  1.    Deedt  1. 

2.  A  person  may  be  committed  by  one 
magistrate  upon  an  affidavit  made 
before  another.  Ex  parte  Bollman 
and  Swart^outf  76 

3.  A  magistratCt  who  is  found  acting  as 
such,  must  ht  presumed  to  have 
taken  the  requisite  oaths,  >A 

KENTUCKY. 

Loose  and  vague  expressions  In  an  entry 
of  lands  in  Kentucky  may  he  ren- 
dered sufficiently  certsun  by  the  re- 
ference to  natural  objects  mentioned 
in  the  entry,  and  by  comparing  the 
courses- and  distances  of  the  lines 
with  those  natural  objects.  Mar" 
ehali  V.  Currie,  ,         172 

,  LANDS. 
See  ^entuciy,  1      Aliens,  %  3.    Georgia^ 
1.  4.     Collector,   2>     Cor^cation,   1. 
yurUdiction,  15.     Cownatit,  i;  2,  3. 
Evidence^  15, 16. 

LAW. 

Sec  Exception,  %  Municipal  l.(m$  h  2, 
3,  4.  Laio  of  Nations f  1,  2,  3^  4. 
fiank  ff  Alexandria^  1.    Virgima,  3. 


LAW  OF  NATIONS. 

1.  If  a  foreign  court  cannot,  connst- 

ently  with  the  law  of  nations,  ex- 
ercise the  joiisdiction  it  has  as« 
sumed,  its  sentence  will  be  disre- 
garded   Rose  V.  ffimefy,  241 

2.  A  seizure  of  a  foreign  vessel  beyond 

the  territorial  jurisdiction,  for  vio- 
lation If  a  municipal  regulation,  ia 
not  warranted  by  the  law  of  nationSf 

Uh 
3  ^itre,  whether  a  French  court  can, 
consistently  with  the  law  of  nations 
and  the  treaty,  condemn  American 
property  never  carried  into  the  do- 
minions of  France,  and  while  lying 
in  a  port  of  the  United  States  I  ib, 

343 

4-  No  foreign  court  can  question  the 

correctness  of  what  is  done,  aidess 
the  court  passing  the  sentence  loses 
its  jurisdiction  by  some  circum- 
stance which  the  law  of  nations  can 
notice*   Hudson  v.  Guestier,  294 

5-  Every  nation  is  the  arbiter  and  vindi- 

cator of  its  own  rights.  Appendix,  514 

LEASE. 

%.  An  avernient  of  a  demise  for  three 
years  is  not  supported  by  proof  of  a 
lease  for  one  year  certain,  and  two 
years'  further  possession  on  the  same 
terms,  by  consent  of  the  landlord. 
Alextrnder^iT'  Harris,  299 

2*  The  plea  ofnore»t  arrear  admits  the 
demise  as  laid  in  theavowry^       i6, 

3*  The  court  is  bound  to  give  judgment 
for  double  ^nt  under  the  statute  of 
Virginia,  i^. 

LETTER  OF  CREDIT. 

see  Evidence,  9- 

LEVyiNQ  WAR. 

see  Trea^n. 

lA&EIL. 

,Sce  Admiralty,  5.7.^2. 

LIEN.    . 

See  Bottomry,  1,  ^  3- 

LIMITATION& 

1.  The  act  of  limitations  of  VirginSa  is 
no  1>ar  to  a  British  creditor's  de- 
mand upon  a  promissoiy  note  da- 
ted 2,1st  of  August,  1/72,  although 
one  of  the  plaintiffs  was  in  the  coun- 
try aiUr  the  treaty  of  peaces  yi?.  ia 
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1784»  and  Pfemftined  here  until  his 
death  in  1785    ffopiirk  v.  Sell,  164 

2..  The  act  of  liroitati#ns  of  Georgia 
doea  not  apply  to  mortgagee*.  Uig' 
gituon  V.  Mein,  415 

3.  The  act  of  limitations  of  Georgia 
does  not  require  an  entry  into  lands 
within  seven  years  after  the  title  ac^ 
.  crued,  unless  there  be  some  adver- 
sary possession  or  title  to  be  defeated, 
by  such  entry.  Shearmanv  Irvine^* 
jCeuee,  367 

MAGISTRATE. 

See  justice  of  Peace,  3,  3. 

MISTAKE. 

1.  A  letter  of  credit,  directed  by  mis' 
take  to  John  and  Joseph,  and  deli- 
vered to  John  and  Jeremiah, .  will 
not  support  an  action  by  John  and 
fferemJak  against  the  writer  of  the 
letter  for  goods  furnished  to  the 
bearer  upon  the  faith  of  such  letter 
of  credit.  It  is  not  a  written  con- 
tract between  the  plaintiifs  and  de- 
fendantt  and  parol  proof  cannot  be 
admitted  to  make  it  such.  It  is  not 
a  case  of  ambiguny,  nor  of  fraud,  nor 
-of  misiaie  on  the  part  of  the  plain- 
tiifs.   Grant'y,  Naylort  224 

MORTGAGE. 

1.  See  ConJUcatiqn,  1,  2'  Limitation*,  2. 

2.  The  possession  of  the  mortgagor  is 
not  adverse  to  the  mortgagee.  Hig" 
ginson  v.  Mein,  415 

MUNICIPAL  LAW. 

1.  The  courts  of  every  country  are  the 
exclusive  judges  of  their  own  juris- 
diction, so  far  as  it  depends  upon 
their  municipal  laws.  Roie  v. 
Himelyt  241 

2.  The  prohibition,  by  France,  of  all 
trade  with  the  revolted  blacks  of  St. 
Domingo,  was  the  exercise  of  a  mu- 
nicipal, not  of  a  belligereht  right,  ib. 

242 

3.  A  seizure  of  a  foreign  vessel  beyond 
the  limits  of  the  territorial  jurisdic- 
tion, for  breach  of  a  municipal  regu- 
lation, is  not  warranted  by  the  law 
of  nations  ;  and  such  seizure  cannot 
.give  jurisdiction  to  the  courts  of  the 
offended  countrv,  ih. 


4.  the  trial  of  a  municipal  seizure  must 
be  regulated  exclusively  by  munici- 
pal law.    Sudton  v.  Gueetier,        293 

NEUTRAL. 

See  Iiuuranee,  1. 

NEW-JERSEY. 

1.  On  the  4th  of  October,  1776,  the 
state  of  New- Jersey  was  completely 
a  sovereign  and  independent  state, 
and  had  a  right  to  compel  the  inha- 
bitanta  of  the  state  to  become  citi' 
zent  thereof.  MUhaine  v,  Coxe^  209 

2*  See  Alien*,  2. 

NON  EST  FACTUM. 

See  Deed,  1,  2. 

NO  RENT  ARREAR. 

See  Lea*e,  1,  2,  3. 

NOTICE. 

1.  The  endorser  of  a  promissory  note 
for  the  accommodation  of  the  ma« 
ker,  is  entitled  to  *trict  notice, 
French  v.  Bani  of  Colufnbia,         141 

2.  The  drawer  of  a  bill  of  exchange  is 
entitled  to  strict  notice, if  at  the  time 
of  drawin'e  he  had  a  right  to  expect 
that  his  bill  fsould  be  honoured,        ib, 

3.  It  is  not  necessary  to  give  notice  to 
the  opposite  party  of  the  time  and 
place  of -executing  a  commission. 
Grant  V.  Baylor,  234 

OATHS. 

See  yu*tice  ofPeaee^  3. 

ORLEANS. 

See  yuriediciUm,  14. 

PAYMENT. 

1.  If  the  debtor  at  the  time  of  payment 

does  fiot  direct  to  which  account  the 
payment  shall  be  applied,  the  cre- 
.  ditor  may,  at  any  time,  apply  it  to 
Vihich  vccoftnt  he  pleases*  Mayor  and 
Commonalty  of  Alexandria  v.  Patten, 

siy 

2.  To  an  action  on  a  bond  conditioned 
to  pay  money  on  a  certain  day,  pay- 
ment on  a  subsequent  day  is  not  a 
good  plea,  without  averring  it  to  be 
the  whole  sum  then  dtie.  United 
States  V  Gumey, 

3.  See  Evidcncfy  14r 
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PENNSYLVANIA  DISTRICT. 

PLEADING. 

See  Leate,  %   Ae»Mn$f  %  CgvenanS^  1. 

POSSESSION. 

See  Idmiraity,  U*    Eftidenee,  13. 

PRACTICE. 

i.  See  Mmiraltj.  6.  30- 

2.  If  a  writ  or  error  be  served  before 
the  return  day,  it  may  be  returned 
after,  even  at  a  subsequent  term ; 
and  tbe  appearance  of  the  defend- 
ant in  error  waives  all  objection  to 
the  irrerudarity  of  the  return.  Wood 
V.  Ud^r  180 

3.  The  service  of  a  writ  of  error  is  the 
lodging  a  copy  thereof  for  the  ad- 
verse party  in  the  office  of  the  clerk 
ef  the  court  where  the  judgment 
was  rendered,  ^  <^- 

4b  Tbe  supreme  court  of  the  Umted 
States  will  hear  viva  voce  testimony 
as  to  the  value  of  the  matter  in  dis- 
pute. United StaU*v,  Brig  Unimh^l^ 

5.  After  deciding  the  question  of  value 
upoo  the  w«ight  of  evidence  pro- 
duced, the  court  will  not  continue 
the  cause  for  the  party  to  produce 
further  evidence  of  tbe  v«i/m,       tb* 

§k  The  certificate  of  commissioners 
named  in  a  dedimut  that  they  took;^ 
in  due  form  of  law,  the  oath  an- 
nexed to  the  commission,  is  suffi. 
cient  evidence  of  that  fact.  Grant 
V.  Nitylor,  224 

T»  If  the  return  of  the  commission  be 
enclosed  in  an  envelop,  sealed  by 
the  commissioners,  no  other  sealing 
by  the  commissioners  is  fiecessary, 
ii.  22S 

$.  The  refusal  of  the  court  below  to 
continue  a  cause  after  it  is  at  issue, 
cannot  be  assig^d  for  error.  Woods 
€f  Bemi*  V.  Toung^  237 

9.  The  appearance  of  a  defendant  to  a 
foreign  attachment  in  the  circuit 
court  of  the  United  States,  waives 
all  objection  to  the  non-service  of 
fTOcess.    Pollard  Y»  IMght,        421 

PRIZE. 


6 


See  Admiralty  1 1>  2. 


PROCEEDINGS  IN  REM. 

See  'Admiralty,  3,  4. 

PROMISSORY  NOTES. 

1,  If  it  does  not  appear  upon  the  pcccMsd 
that  tuU  might  have  been  maintained 
in  the  courts  of  the  United  States 
between  the  original  parties  to  a 
promissory  note,  no  suit  can  be 
maintained  upon  it  in  those  courts  by 
any  subsequent  holder.    Moiatdet  v- 

»   Murray^  46 

2.  The  endorser  of  a  pcomissory  note 

for  the  a€»mniodatiom  of  the  fisaier* 
is  entitled  to  imet  notice,  French  v. 
Bank  of  CohtiMa^  141 

PURCHASER. 

I.  The  purchaser  of  land  from  a  col- 
lector of  taxes  must  show  the  au- 
thority of  the  ocXiltcHm  to  selL  Stead 
r.Canree,  403 

REFUGEE. 

See  Alienet  2. 

REGISTER. 

1.  See  Dutiesi  % 

2.  If  an  American  registered  v«8S«l  be 

sold  while  at  sea  to  a  citizen  c^  the 
United  States,  it  is  not  neeeasary 
that  there  should  be  a  bill  of  sale,  or 
a  new  register,  until  the  vessel  re- 
turn to  some  port  of  the  United 
States.  United  State*  v.  WiUinge  O 
Frande,  48 

RENT. 

See  LeatCf  t,  2,  3. 

REPLEVIN. 

See  LeoMCt  h  2. 3/ 
RESTITUTION. 

See  Adtniratty,  1. 

REVENUE. 

See  CoHeetor,  3. 
REVEHSAl,. 

r 

1.  Costs  are  not  given  upoo;  repersal  of 
judgment.     Montalet  v.  Murray^  AT 

SALE- 
See  Dutiee^  3.  Regreter^  2,  Qdkttor^  1,3. 
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SALVAGE. 

1.  One  ha^  allowed  ibr  salvage  in  De- 
laware bay.     Peitch  v.  Ware^      347 

%  Goods  saved  are  not  liable  to  the  or* 
dinary  revenue  laws,  f^. 

3.  ^are^  whfsther  they  ought  to  pay 
duties,  (6.^  348 

SEAMEN'S  WAGES. 

1.  Seamen's  wages  are  a  lien  prior  to 
bottomry.  Blaine  y*  Ship  Char  let  Cat' 


ten 
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SEISIN. 

See  Covenant,  1,  2,  3. 

SEIZURE. 


ST.  DOMINGO. 

See  Municipal  Lato,  2. 
SURVEY. 
See  EHtidence^  15. 
TAXES. 

See  Collector,  1, 2. 

TENANTS  IN  COMMON. 

1.  In  Vermont,  tenants  in  common  may 
maintain  a  joint  action  of  ejectment. 
Bicka  V.  Mogere,  165 

TERRITORIES  OF  THE  UNI- 
TED  STATES. 


1.  Seizures  under  the  prohibition  by    See  Trial,  %  Jurisdiction,  14.  Treaten^  3. 
France  of  all  trade  with  the  revolt- 


ed blaeks  of  St.  Domingo,  could  law- 
fully be  made  only  within  two 
leagues  of  the  coast  of  that  island. 
Rose  V.  Himely,  242 

2.  See  Lava  of  Nations,  2.  Municipal 
Lam,  3,  4.    Admiralty,  15. 19.  23. 

SENTENCE. 

1.  See  Evidence,  4. 17.  Admiralty,  8,  9* 
11.16. 

2.  A  sentence  of  condemnation  is  ne- 
cessary to  devest  the  property  in 
cases  of  capture  or  seizure.  Appen- 
dix, 514 

SLAVE. 

See  Gift,  2,  3. 

SOVEREIGNTY. 

See  Nevi-yersey, 
STATE. 

3ee  Nevi^Jersey. 

STATE  LAWS. 

1.  The  courts  of  the  United  States  will 
respect  the  construction  given  to 
the  laws  of  the  several  states  by  the 
courts  of  such  states.  Migginson  v. 
Miitt,  419 

Pollard  v.  Dmight,  429 

STATUTE  OF  FRAUDS. 

1.  The  promise  to  pay  the  debt  of  ano- 
ther must  be  in  writing,  and  cannot 
be  explained  by  parol.  Grant  v.  Nay- 
kr,  255 


TREASON. 

1.  To  constitute  a  levying  of  war  there 
must  be  an  assemblage  of  persons 
for  the  purpose  of  effecting  by  force 
a  treasonable  purpose.  Enlistment 
of  men  to  serve  against  government 
is  not  sufficient  Ex  parte  Bollman 
and  Snoarpuout,  75 

%  When  war  is  levied,  all  those  who 
perform  any  part,  however  minute,  or 
hovtever  remote  from  the  scene  of 
action,  and  who  are  akftoally  leagued 
in  the  general  conspiracy  t  ^"^  traitors, 

i&. 

3.  Any  assemblage  of  men  for  the  pur- 
pose of  revolutionizing  by  force  the 
government  established  by  the  Uni- 
ted States  in  any  of  its  territories,  al- 
though as  a  step  to,  or  the  means  of, 
exe<;uting  some  grater  projects* 
amounts  to  levying  mar,  ib* 

4.  The  travelling  of  individuals  to  the 
place  of  rendezvous  is  not  suffi- 
cient, but  the  meeting  of  particular 
bodies  of  men,  and  their  marching 
from  places  of  partial  to  a  place  of 
general  rendezvous,  is  such  an  as- 
semblage as  constitutes  a  levying  of 
war,  ib.  7S 

5.  To  levy  war,  is  to  raise,  create,  maJ^e 
or  carry  on  mar.  Appendix,  United 
States  V,  Burr,  470 

6.  If  an  army  be  actually  raised  for  the 
avowed  purpose  of  carrying  on  open 
war  against  the  United  States,  and 
subverting  their  government,  a  com- 
missary  of  purchases,  who   never 
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Mw  the  aiSny,  but  who,  knowing  its 
object,  and  leagfulng  himself  with 
the  rebels,  supplies  that  army  with 
l^rovidions,  is  ifuilty  of  an  overt  act 
^  of  Icvyinj?  war.  Appendix ^  United 
State*  V.  Burr^  470 

7.  So  is  a  recruitinff  officer,  who, 
thoug^h  never  in  camp,  executes  the 
particular  duty  assigned  to  him,  ib, 

$.  The  term  **  levying  viar^**  is  used  in 
the  constitution  of  the  United  States 
in  the  same  sense  in  which  it  was 
understood  in  Engfland  and  in  this 
country  to  have  been  used  in  the  sta- 
tute of  25  £dward  III.  from  which 
it  Mras  borrowed,  .    ib,, 

9.  All  those  wlio  perform  toe  various 
and  essential  military  parts  of  pro- 
secuting the  \vi^,  which  must  be  as- 
signed to  different  persons,  may  be 
said  to  levy  war,  ib.  472 

10.  Those  who  perform  a  part  in  the 
prosecution  of  the  war,  may  be  cor- 
rectly said  to  le\'y  war,  ib, 

11.  But  quare,  whether  he  who  counsels 
and  advises,  but  performs  no  act  in 
prosecution  of  the  war ;  or  he  who, 
being  engaged  in  the  conspiracy, 
fails  to  perform  his  part,  can  be  said 
to  levy  war,  ib, 

12.  If  the  war  be  actually  levied,  if  the 
accused  has  performed  a  part,  but  is  - 
not  leagued  in  the  conspiracy ^  and  has 
not    appeared  in  arm*  against   his 
country,  he  is  not  a  traitor,  ib.     474 

13-  ConUructiv2  treason  is  where  the  di- 
rect and  avowed  object  is  not  the 
destruction  cf  the  sovereign  power, 
ib.  4:7S,  476,  47;,  478 

14.  Where  a  body  of  men  are  assembled 
for  the  purpose  of  making  war. 
against  the  government,  and  are  in  a 
condition  to  mate  that  <war,  the  assem- 
blage is  an  act  of  levying  Ki}ar,.ib. 

475 

15.  The  assemblage  of  men  which  will 

constitute  levying  tuar,  must  be  a 
•*  warlike  assemblage,"  carrying  the 
appearance  oj force i  and  in  a  situation 
to  practise  hostility,  ib,  480 

IG,  An  assemblage  of  men  with  a  trea- 
sonable design,  but  not  in  force,  nor 
in  a  condition  to  attempt  the  design, 
nor  attended  with  warlike  appear- 
ancif*,  does  not  constitute  the  fact  of 
levying  ivar,  ib.  482 

17.  To  assemble  an  array  of  7,000  men  is 
to  place  those  who  are  assembled  in 
a  state  of  force,  ib,  484 


18.  The  travelling  of  several  individaalf 
to  the  place  of  rendezvous,  either 
separately  »r  together,  but  not  in 
military  form^  would  not  constitute 
levying  war.  The  act  must  be  une- 
quivocal, and  have  a  viarlUe  ajipear- 
ance  Appendix,  United  States,  v. 
Burr,  485 

19.  War  can  only  be  levied  by  the  em- 
ployment of  actual  force.  Troops 
must  be  embodied;   men  must  be 

,     openly  assembled,  ib.  487 

20.  Arm*  are  not  an  indispensable  requi- 
site to  levying  v>ar  i  nor  the  actual 
application  of  force  to  the  object,  ib, 

21.  It  is  not  suflSbcient  that  as  indictment 
for  treason  allege  ge  erally  that 
the  accused  had  levied  war  against 
the  United  States.  The  charge 
must  be  more  particularly  specified 
by  laying  an  overt  act  of  levying  var» 
and  this  overt  act  must  be  proved  a* 
laid,  ib.  490 

22.  A  person  may  be  concerned  in  a 
treasonable  conspiracy,  and  yet  be 
legally  as  well  as  actually  absent 
while  some  one  act  of  the  treason  is 
perpetrated^  ib. 

23.  Every  one  concerned  in  a  treasonable 
conspiracy  is  not  constructively  pre- 
sent at  every  overt  act  of  the  trea.- 
son  committed  by  others  not  in  his 
presence,  ib, 

24.  A  man  may  be  legally  absent  who 
has  counselled  or  procured  ^e  trea- 
sonable act,  ib.  491 

25.  The  prisoner  can  only  be  convicted 
upon  the  overt  act  laid  in  the  indict- 
ment, if  other  overt  acts  can  be 
inquired  into,  it  is  for  the  sole  pur- 
pose of  proving  the  particular  fact 
charged,  ib.  493 

26.  A  person  cannot  be  constructively 

present  at  an  overt  act  of  treason, 
unless  he  be  aiding  and  abetting  at 
the  fact,  or  ready  to  afford  as*i*taMoe 
if  necessary,  ib,  494 

27.  If  the  partici^lar  overt  act  of  treason 
charged  be  advised,  procured,  or 
commanded  by  the  accused,  be  is 
guilty  actessorily  and  not  directly  as 
principal,  ib.  494 

28.  A  person  in  one  part  of  the  United 
States  cannot  be  considered  as  con- 
structively  present  at  an  overt  act  com- 
mitted in  a  remote  part  of  the  United 
States,  ib. 

29.  The  presence  of  a  partyi  where  pre- 
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setice  is  necessuy  to  his  guilt,  is 

^  part  of  the  a^)ert  act,  and  must  be 

proved  by  two  V)itne**et»    Appendix^ 

United  State*  v.  Burr,  500 

30.  An  indictment  charging  a  person 
with  beilDg  present  at  an  overt  act 
of  treason,  cannot  4>e  supported  by 
proving  only  that  the  person  accused 
caus^  the  act  to  be  done  by  others 
in  his  absence.  No  presumptive  evi- 
dence, no  facts  (torn  which  presence 
can  be  inferred,  will  satisfy  the  con- 
stitution and  the  law,  i6, 

31.  The  part  which  a  person  takes  in  the 

war  constitutes  the  overt   act,  on 
which  alone  he  can  be  convicted,  ib, 

502 

32.  ^tuere,  whether  he  who  procures  an 

act  may  be  indicted  as  having  per- 
fonnecf  that  act  ?  i^« 

33.  If  proof  of  procurement  is  admissi- 
ble in  EngUnd  to  establish  a  charge 
of  actual  presence,  on  an  indictment 
ibr  le^ing  war,  it  is  only  by  virtue  of 
the  operation  of  the  ctanmon  ia%o 
upon  the  statute  of  Edviard  III  503 

34-  Siu^e,  whether  there  be  in  this  coun- 
try a  similar  operation  of  the  com- 
mon law  ^  f^ 

35*  If  proof  of  procurement  be  admissi- 
ble upon  a  charge  of  presence,  sucb. 
procurement  must  be  proved  in  the 
same  manner,  and  by  the  same  kind 
of  testimony  a»  would  be  required 
to  prove,  actual  presence,  t^. 

Z%  The  conviction  of  some  one  who  hasv 
committed  the  treason  must  precede 
the  trial  of  him  who  haa  advised  or 
procured  it ;  and  the  right  of  the 
prisoner  to  call  for  the  record  of  cohp 
viction  is  not  waived  by  pleading  to^ 
the  indictment,  A,  505v 

ST.  S^u^re,  whether  the  crime  of  advi- 
sing or  procuring  a  levying  of  war 
be  within  the  constitutional  defini- 
tiott  of  treason  ?  ~      lA. 

38.  If  the  overt  act  be  not  proved  by  Pwo 
HoitnetseSy  so  as  to  be  submitted  to 
the  jury,  all  other  testimony  is  f  r- 
relevarU,  jh,  506,  507 

39.  Levying  war  is  an  aet  compounded  of 

law  and  fact,  of  which  the ^'ury,  aid- 
ed  by  the  court,,  must  judge,  ii.  SOT 

40.  Appearing  at  the  head  of  an  army 
would  be  an  overt  act  of  levying  war. 
So  also  detaching  a  military  corps 
from  it,  for  military  purposes.        Of. 
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TREATY,  BRITISH. 

See  Limitations,  1.    Miene,  2.  8.    Confif 
cation,  1,  %    Ineurancet  4* 

TRIAL. 

1.  See  Exceptions,   1,  2.    Evidence,  3* 

yuritdiction,  18,  19. 

2.  The  clause  of  the  8th  section  of  the 

act  of  congress  for  the  punishment 
of  certun  crisies  against  the  United 
States,  respecting  the  place  of  trial 
when  crimes  are  committed  out  of 
the  jurisdiction  of  any  particul^ 
state,  appKes  only  to  onences  com- 
mitted in  some  river^  haven,  basin  or 
bay  not  within  the  jurisdiction  of  a 
particular  state,  and  not  to  the  tctri' 
tories  of  the  United  Statest  where  re- 
gular courts  are  established*  com- 
petent to  try  those  offences.  Ex 
.  parte  Bollm^n  and  Swartwout,        77 

3.  See  Admiralty,  20,  21. 

4.  The  conviction  of  some  one  who  has 
committed  the  treason  must  precede 
the  trial  of  him  who  has  advised  or 
procured  it  Appendix,  United  States 
ic  Burr^  505 

VESSEL. 

See  Register,  2,     Duties,  2. 
VERMONT. 

See  Tenants  in  Common* 

VIRGINIA. 
See  ^imitations,  1.  Leaser  3.  ColumJ>ia^ 

See  ^an/t  of  Alexandria,  2. 

3.  ^uare,  whether  private  acts  of  the 
assembly  of  Virginia,  printed  by  the 
public  printer  of  that  state,  under 

,  the  authority  of  law,,  may.  be  read  in 
evidence  without  further  authenti- 
cation ?  Toung  V.  Bani  of  jLiexan- 
dria,  384 

4.  See  Gift,  2«  3.  Evidence,  15.  Cove- 
nant, 2. 

<  WITNESS. 

1.  A  witness  intei*ested  In  certain  ad- 

mitted items  of  the  plaintiff's  ac- 
count, is  still  a  competei^  witness 
to  prove  other  items.  Smith  v.  Car- 
rington,  ^ 

2.  See  Treason,  iSSt 
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1,3^  INDEX. 

WRIT  OF  ERROR.  2.  The  serviee  of  »  writ  of  error  is  the 

, ,    «  lodging  a  copy  thereof  for  the  »d» 

1.  If  &  writ  of  error  be  terved  before         ^^^  ^^    ^  ^^  o^j^^  ^^^e  ^^lert: 

the  return  day,  it  miy  be  returned         ^£  ^j^^  ^^^^^^  where  the  judemeiit 

•Aer,  even  at  a  subsequent  term;         ^as rendered-    W99dr.Jd(i9^       180 

and  the  appeara»©e  of  the  defendant   jj   g^  ^^,^^  ^^ 

In  error  waives  all  objection  to  toe 

irregularity  of  the  return.     H^ood  v.  ' 

X^  180 


FEBRUARY  TERM,  1807. 
GENERAL  RULE. 

It  is  ordered,  that  where  damages  are  given  by 
the  rule  passed  in  February  term,  1805,  the  said  da- 
mages shall  be  calculated  to  the  day  of  affirmance  of 
the  said  judgment  in  this  court. 


FEBRUARY  TERM,  1808. 
GENERAL  RULES. 

1.  Ordered,  that  all  parties  in  this  court,  not  being 
residents  of  the  United  States,  shall  give  security  for 
the  costs  accruing  in  this  court,  to  be  entered  on  the  re- 
cord. 

2.  Ordered,  that  upon  the  clerk  of  this  court  pro- 
ducing satisfactory  evidence,  by  affidavit  or  acknow- 
ledg^neut  of  the  parties  or  their  sureties,  of  having 
served  a  copy  of  the  bill-  of  costs  due  by  them  respec- 
tively in  this  court,  on  such  parties  or  sureties,  and  of 
their  refusal  to  pay  the  same,  an  attachment  shall 
issue  against  such  parties  or  sureties  respectively  to 
compel  payment  of  the  said  costs. 


BND  OF  THE  FOURTH  VOLUME. 


.^1 


iniiiiiiliiii 

3  bias  Dt3  '1^^  S3fi 


i 


U 


